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Introduction 

Mr.  Hover.  The  Treasury  Postal  Committee  will  come  to  order. 
We  want  to  welcome  Sally  Katzen,  the  Acting  Chair  of  the  Admin- 
istrative Conference  of  the  United  States  to  the  Committee. 

As  you  know,  in  a  letter  to  Ms.  Katzen  on  January  26th,  I  stated 
that  the  Committee  is  considering  eliminating  an  appropriation  for 
the  Administrative  Conference  for  fiscal  year  1995.  You  should  be 
prepared  at  this  hearing  to  justify  the  continued  funding  of  the 
Conference.  You  should  present  specific  information  from  both  the 
cost  and  policy  perspective  which  demonstrates  the  Conference  per- 
forms a  function  which  justifies  the  expenditures  of  appropriations. 

Last  year,  we  zero-funded  the  Administrative  Conference,  as  you 
know.  I  had  discussions  with  the  then  Chairman  about  this.  I  be- 
lieve that  the  Committee  did  not  do  that  appropriately  in  the  sense 
that  we  really  gave  no  heads  up  to  the  agency,  and  I  think  that 
was  inappropriate,  and  I  have  since  apologized  for  that,  and  that 
is  why  I  was  receptive  to  the  Senate  restoring  the  level  of  funding 
that  you  did  get,  which  obviously  was  a  substantial  reduction,  an 
$800,000  reduction  from  $2.6  million  to  $1.8  million. 

The  decision  made  by  the  Committee  last  year,  was  unrelated  to 
any  discussions  that  we  had  with  the  Administrative  Law  Judges 
or  any  other  group.  I  know  there  was  a  belief,  particularly  with 
people  in  the  media  who  felt  the  administrative  law  judges  had  lob- 
bied us  for  the  cut  or  contacted  us  because  of  some  dispute  they 
may  or  may  not  have  had  with  ACUS.  That,  however,  was  not  the 
case. 

In  point  of  fact,  ACUS  has  over  the  years  been  subjected  to  a 
very  close  review  by  both  the  Senate  and  the  House.  Neither  body, 
very  frankly,  has  been  enthusiastic  in  terms  of  its  feeling  that  we 
were  getting  our  dollar's  worth  out  of  ACUS.  We  had  also  looked 
at  the  alternative,  which  required  the  work  be  performed  in-house. 

(1) 


Now,  I  want  you  to  know,  Ms.  Katzen,  that  I  have  read  your 
statement  in  full.  I  found  it  a  good  statement.  As  a  fellow  lawyer, 
I  found  it  replete  with  supportive  references  as  to  why  the  work 
should  be  performed  in-house,  and  I  appreciated  that.  I  did  not 
read  all  the  appendix,  however,  we  will  review  that. 

In  any  event,  we  appreciate  you  being  here.  We  appreciate  the 
fact  that  you  have  a  lot  of  good  people  at  ACUS.  I  want  to  make 
it  clear  that  our  reason  for  acting  as  we  did  in  1994  was  not  that 
we  believed  the  people  at  ACUS  and  those  who  are  participating 
in  voluntary  ways  with  the  Administrative  Conference  are  not  out- 
standing people  who  are  performing  at  high  levels.  We  do  not  want 
to  have  any  implication  that  it  was  an  action  based  upon  a  conclu- 
sion of  either  incompetence  or  a  lack  of  willingness  to  perform  well. 

With  that,  let  me  turn  to  Mr.  Lightfoot,  to  see  if  he  has  any 
opening  statement  that  he  would  like  to  make, 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Welcome.  Glad  to  have  you  here.  I  would  only  echo  the  Chair- 
man's comments  that  we  obviously  are  interested  in  what  you  have 
to  say.  You  prepared  a  lot  of  material  for  us  today,  unlike  you  and 
Mr.  Hoyer,  I  am  not  an  attorney.  I  am  more  of  a  Will  Rogers  type. 

All  I  know  is  what  I  read  in  the  papers,  don't  trust  much  of  that, 
but  be  that  as  it  may,  we  are  very  interested  in  what  you  have  to 
say  and  we  appreciate  your  coming  this  morning. 

Ms.  Katzen.  Thank  you. 

Mr.  Hoyer.  Thank  you. 

Ms.  Katzen,  I  have,  as  I  said,  read  your  statement  in  full.  It  will 
be  included  at  the  appropriate  place  in  the  record.  I  understand 
you  also  have  a  summary  statement  to  make  and  you  proceed  with 
that  as  you  see  fit. 

Summary  Statement  of  Ms.  Katzen 

Ms.  Katzen.  Thank  you  very  much,  Mr.  Chairman  and  Mr. 
Lightfoot. 

I  am  very  pleased  and  honored  to  be  here  today  in  support  of  the 
President's  request  for  $2.6  million  to  operate  the  Administrative 
Conference  of  the  United  States  for  fiscal  year  1995.  I  would  like 
for  the  record  to  show  that  I  am  accompanied  by  three  of  the  ACUS 
stafi"  members  this  morning,  Jeff  Lubbers,  our  Research  Director, 
Connie  Harshaw,  our  Acting  Executive  Director,  and  Gary  Edles, 
our  General  Counsel. 

In  light  of  your  letter,  which  we  read  and  took  very  seriously,  we 
prepared  a  lot  of  materials,  mostly  in  the  appendices,  but  also  in 
the  long  written  statement,  to  try  to  document  the  work  that  has 
been  done  by  ACUS,  how  we  see  our  mission,  and  how  we  believe 
that  the  funds  requested  are  fully  justified.  I  appreciate  your  mak- 
ing those  a  part  of  the  record,  and  I  won't  belabor  them  here. 

I  want  to  give  you  a  little  background  of  where  I  come  from  on 
this.  I  am  the  acting  chair  by  virtue  of  the  fact  that  the  President 
designated  me  vice  chairman  of  the  council.  There  is  a  chairman, 
a  10-person  council  and  then  there  is  the  Conference  itself.  On  the 
council,  there  are  five  government  representatives  and  five  mem- 
bers who  are  from  the  private  sector.  I  was  designated  by  the 
President  to  be  a  government  representative  and  serve  as  vice 
chair. 


When  the  Congress  recessed  last  November,  the  then  chairman 
of  the  Conference,  who  had  been  appointed  by  the  preceding  Presi- 
dent on  a  recess  appointment,  had  his  term  expire  and  I  became 
the  acting  chair.  I  took  the  position  gladly  because  I  have  been  in- 
volved with  ACUS  for  a  long  time,  and  I  am  well  acquainted  with 
and  very  supportive  of  its  work.  But  in  real  life,  I  have  a  presi- 
dentially  appointed,  Senate-confirmed  position  at  0MB  as  the  Ad- 
ministrator of  the  Office  of  Information  and  Regulatory  Affairs. 

You  will  note  the  nexus  between  "Regulatory  Affairs"  and  the 
Administrative  Conference  of  the  United  States.  It  is  one  of  the 
ways  in  which  have  interacted  with  the  Conference. 

The  reason  that  I  was  willing  to  be  appointed  to  the  council,  and 
a  number  of  other  senior  government  officials  serve  on  the  council 
and  within  the  Conference,  is  because  of  our  conviction  of  the  im- 
portance of  what  ACUS  does  and  the  importance  of  having  senior 
government  people  involved  in  it. 

Through  the  Conference,  we  join  forces  with  distinguished  pri- 
vate citizens,  who  are  called  public  members.  It  is  like  the  English 
system  where  public  schools  are  called  private  schools;  it  gets  ev- 
eryone confused.  But  the  public  members  who  are  private  citizens 
come  from  private  practice,  they  come  from  academia,  they  come 
from  public  interest  groups,  and  they  come  from  various  other  asso- 
ciations. They  donate,  and  it  is  a  donation,  their  time  and  their  tal- 
ent. They  are  not  paid  or  compensated  for  the  work  that  they  do, 
but  they  do  it  because  they  believe  that  ACUS  is  a  unique  govern- 
mental enterprise,  unlike  anything  else  in  the  Federal  Govern- 
ment. 

It  is  an  instance  where  the  public  and  the  private  sectors  work 
together  effectively,  consistently  over  time  and  draw  upon  each  oth- 
er's experiences.  This  allows  the  government  to  significantly  lever- 
age the  modest  contribution  it  makes  in  terms  of  the  salaries  for 
the  staff  through  this  mammoth  participation  by  volunteers. 

When  I  was  in  private  practice,  my  billing  rate  was  in  the  hun- 
dreds of  dollars  per  hour.  I  spent  days,  weeks,  working  on  various 
ACUS  matters  for  which  I  received  no  compensation.  That  became 
a  benefit  to  the  government  which  was  able  to  use  it  and  to  realize 
whatever  benefit  it  could  take  from  us. 

Mr.  HOYER.  Some  of  us  can  empathize  with  that  kind  of  activity. 

Ms.  Katzen.  Yes.  That  is  so  in  my  current  position.  I  do  too. 

My  involvement  with  ACUS  goes  back  a  number  of  years.  I  was 
the  chair  of  the  American  Bar  Association's  section  on  administra- 
tive law  and  regulatory  practice.  In  that  capacity,  we  took  up  a 
number  of  subjects  that  were  also  being  considered  by  ACUS.  We 
would  agree  and  we  would  sometimes  disagree,  and  we  agreed 
when  to  disagree,  those  issues  were  common  among  us. 

I  then  became  a  public  member  when  I  was  in  private  practice. 
I  was  appointed,  I  think  by  Chairman  Marshall  Breger,  several 
years  ago  and  served  ultimately  as  chair  of  the  committee  on  judi- 
cial review,  which  was  one  of  my  specialties. 

Later  when  I  came  to  0MB,  Leon  Panetta  asked  me  to  be  the 
designated  0MB  representative  to  ACUS,  so  I  went  from  being  a 
public  member  to  a  government  member  and  then  the  President 
appointed  me  to  my  present  position.  So  I  have  seen  ACUS  from 
virtually  every  perspective — inside  and  outside. 


I  believe  that  what  ACUS  focuses  on  is  something  which  is  really 
important,  and  again  I  come  to  this  with  my  background  at  OIRA, 
0MB,  in  the  regulatory  area.  If  focuses  on  regulations  and  how  the 
government  treats  its  citizens.  Imposing  regulations  on  the  public 
or  providing  benefits  to  them  are  the  major  ways  in  which  our  citi- 
zens interact  with  the  government  and  involve  a  huge  amount  of 
money.  People  put  the  estimates  of  regulation  now  at  $500  billion 
a  year. 

So,  how  those  regulations  are  developed,  how  they  are  imple- 
mented, and  how  they  are  enforced,  is  of  crucial  significance,  and 
it  can  affect  anyone.  It  can  affect  the  farmer  whose  farm  might  not 
have  been  foreclosed  had  a  mediation  program  been  available  and 
who  could  have  solved  what  may  have  been  a  failure  of  communica- 
tion but  what  instead  turned  into  a  foreclosure  of  a  farm. 

Public  housing  tenants  now  wait  in  line  to  go  to  court.  Some- 
times these  issues  can  be  resolved  through  administrative  adjudica- 
tion and  could  substantially  lessen  the  costs  of  the  judicial  system. 
Disability  claimants  have  their  applications  denied,  often  because 
they  don't  know  what  kind  of  information  they  need  to  provide  in 
the  first  instance.  If  the  forms  were  simplified,  if  the  process  were 
clearer,  better  service  could  be  provided. 

The  studies  that  ACUS  conducts  under  its  statutory  mandate  to 
study  the  efficacy,  efficiency,  adequacy  and  fairness,  of  the  admin- 
istrative process,  are  not  ivory  tower  studies  even  though  they  are 
done  for  the  most  part  by  consultants  from  academia.  Because  of 
the  presence  of  these  public  members  from  the  private  sector,  there 
is  a  reality  check  that  is  very  important. 

Also  we  don't  underwrite  studies  just  because  it  is  nice  to  study 
them.  We  want  real  tangible  benefits  from  it.  They  are  very  nitty- 
gritty  and  they  are  extraordinarily  cost  effective. 

These  issues  not  only  affect  the  individuals  as  beneficiaries  of 
programs,  but  also  as  taxpayers,  because  the  longer  it  takes  for 
government  to  function,  the  more  costs  are  incurred.  If  government 
decisions  can  be  reached  faster  or  more  simply  or  with  greater  pub- 
lic satisfaction,  it  will  save  money. 

These  themes  are  all  very  familiar  because  they  are  the  essence 
of  the  National  Performance  Review,  NPR,  which  I  participated  in 
from  the  0MB  side  as  well  as  during  the  Vice  President's  review. 
ACUS  provided  support  to  the  staff  of  the  NPR,  and  ACUS  has 
been  given  specific  assignments  for  implementing  some  of  the  NPR 
recommendations  because  it  is  perceived  as  the  body  with  expertise 
that  can  help  realize  some  of  these  efficiencies,  simplifications, 
streamlining  that  are,  as  I  say,  the  essence  of  the  NPR. 

One  example  is  the  use  of  alternative  means  of  dispute  resolu- 
tion, ADR,  and  the  use  of  negotiated  rulemaking,  reg  negs.  Both  of 
these  are  very  important  aspects  of  the  NPR  recommendations.  In 
both  instances,  ACUS  staff  helped  to  frame  the  recommendations. 
ACUS  staff  helped  the  Vice  President  in  his  deliberations  in  adopt- 
ing these,  and  ACUS  has  now  been  given  the  responsibility  to  fol- 
low through. 

The  activities  that  we  undertake  in  pursuit  of  the  NPR  are  of 
course  in  addition  to,  but  I  think  complementary  of,  the  statutory 
missions  that  we  have. 


At  the  beginning  of  my  statement,  I  mentioned  that  I  am  at 
0MB  and  therefore  I  have  seen  firsthand  the  truly  wrenching 
budget  deHberations  involving  numerous  departments,  agencies, 
and  programs.  No  one  is  more  aware  of  the  tight  fiscal  constraints 
that  we  are  under,  and  the  need  to  be  frugal  and  to  be  effective 
in  the  allocation  of  extraordinarily  scarce  resources. 

Each  review  has  involved  a  painstaking  evaluation  of  costs  and 
benefits.  ACUS'  budget  as  proposed  by  the  President  is  small,  both 
in  absolute  terms  and  relative  to  other  programs.  But  I  deeply  be- 
lieve that  the  money  invested  in  that  budget  will  have  a  very  salu- 
tary, beneficial  effect,  both  short  term  and  long  term  in  stemming 
needless  litigation  and  streamlining  government  administrative 
procedures. 

The  President  seeks  $2.6  million  because  ACUS  is  a  key  partici- 
pant in  the  vital  work  of  making  the  administrative  process  less 
costly,  and  ensuring  that  government  deals  fairly  with  its  citizens. 
I  would  urge  the  committee  to  please  support  the  President's  re- 
quest. I  would  be  happy  to  answer  any  of  your  questions,  sir. 

Mr.  HOYER.  Thank  you  very  much.  I  appreciate  that. 

[The  prepared  statement  follows:] 


Witness  List 

Sally  Katzen,  Acting  Chairman,  Administrative  Conference  of  the  United  States. 

Accompanied  By: 

Gary  J.  Edles,  General  Counsel 

Jeffrey  S.  Lubbers,  Research  Director 

Connie  Matthews  Harshaw,  Acting  Executive  Director 

Sally  Katzen  is  the  Administrator,  Office  of  Information  and  Regulatory  Affairs  (OIRA),  Office 
of  Management  and  Budget,  and  Acting  Chairman  of  the  Administrative  Conference  of  the  United 
States.  Ms.  Katzen  has  been  a  member  of  the  Administrative  Conference  since  1988.  She  served  as  a 
public  member  while  a  partner  in  the  Washington  law  firm  of  Wilmer,  Cutler  and  Pickering  and 
represented  the  Office  of  Management  and  Budget  as  a  government  member  following  her  appointment 
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Introduction 

I  am  pleased  to  appear  today  in  support  of  the  President's  request  for  $2.6  million  to 
operate  the  Administrative  Conference  of  the  United  States  (ACUS)  in  fiscal  year  1995.  In 
light  of  Chairman  Hoyer's  letter  to  me  indicating  that  the  committee  would  examine  the 
threshold  question  of  ACUS'  continued  funding,  I  will  also  address  why  the  Conference  — 
now,  more  than  ever  ~  is  an  essential  part  of  the  effort  to  reduce  the  costs  of  government  and 
make  it  work  more  efficiently. 

As  you  know,  I  am  ACUS'  Acting  Chairman,  by  virtue  of  my  designation  by  the 
President  as  Vice  Chairman  and  a  member  of  the  Conference's  Council.  I  devote  most  of  my 
time  and  energy  serving  as  Administrator  of  the  Office  of  Information  and  Regulatory  Affairs 
at  the  Office  of  Management  and  Budget,  a  Presidential  appointee  confirmed  by  the  Senate.  I 
am  one  of  several  senior  Clinton  Administration  officials  who  serve  as  members  of  the  ACUS 
Council.  Many  other  Clinton  Administration  officials  serve  as  members  of  the  Conference. 
We  take  on  this  added  responsibility  because  of  the  importance  we  assign  to  the  Conference's 
mission. 

The  government  officials  join  forces  with  distinguished  private  citizens,  called  "public 
members"  —  law  professors,  public  interest  lawyers,  private  practitioners,  economists,  public 
administrators  ~  who  are  prepared  to  volunteer  their  time  and  talent  because  they  share  our 
view  that  this  unique  public-private  enterprise  significantly  improves  the  way  government 
regulates  its  citizens  or  delivers  services  to  them.  The  participation  of  these  volunteer  "citizen- 
members"  allows  the  government  to  leverage  a  relatively  small  appropriation  to  attract 
considerable  in-kind  contribution  for  its  programs.  A  membership  list  is  attached  as 
Appendix  I. 
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I  have  been  personally  familiar  with  ACUS'  work  for  more  than  a  decade,  beginning 
when  I  was  General  Counsel  of  the  Council  on  Wage  and  Price  Stability  in  the  Carter 
Administration.  I  was  a  public  member  of  ACUS  during  my  time  in  private  law  practice  and 
chaired  one  of  ACUS'  committees.  I  worked  with  ACUS  when  I  chaired  the  American  Bar 
Association's  Section  on  Administrative  Law  and  Regulatory  Practice.  And,  more  recently, 
until  President  Clinton  selected  me  as  Vice  Chairman,  I  represented  0MB  as  a  government 
member  of  the  Conference.  I  have  seen  ACUS  from  the  inside,  the  outside,  and  alongside.  I 
strongly  believe,  both  personally  and,  now,  as  a  representative  of  the  Administration,  that 
ACUS  produces  improvements  in  government  operation  that  amply  justify  the  federal  taxpayer 
funds  the  President  is  requesting. 

FY  1995  Funding  Level 

The  President's  request  for  $2.6  million  is  designed  to  accomplish  two  things  --  restore 
ACUS  to  a  position  where  it  can  perform  the  numerous  statutory  missions  already  assigned  to 
it  by  Congress,'  and  allow  it  to  undertake  important  new  responsibilities  in  support  of  the 
recommendations  of  the  National  Performance  Review  to  streamline  government  operations. 

Four  years  ago  Congress  approved  legislation  that  authorized  modest  and  gradual  increases 
in  the  Conference's  appropriation  from  $2  million  to  $2.4  million  over  4  years,  essentially  to 
accommodate  inflationary  increases.  Since  then.  Congress  has  passed  four  measures  that  have 
given  ACUS  new  roles.   Most  important  for  present  purposes  are  - 

-  Pub.  L.  No.  101-552,  which  assigned  the  Conference  the  principal  responsibility  for 
promoting  and  coordinating  alternative  means  of  dispute  resolution  (ADR)  by  federal  agencies 
in  an  effort  to  reduce  needless  litigation  costs  to  agencies  and  the  private  sector. 

-  Pub.  L.  No.  101-648,  which  gave  the  Conference  the  primary  leadership  role  in 
encouraging  and  assisting  agency  use  of  negotiated  rulemaking. 


The  Adminislrelive  Conference  Acl  sets  out  ACUS'  primary  missions.     Numerous  olher  siatuies  and  regulatory  documents  assign 
additional  responsibilities  to  the  Conference.    A  listing  of  these  aMiiional  responsibilities  is  contained  in  Appendix  B 
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Nevertheless,  Congress  reduced  ACUS'  budget  for  FY  1994  to  only  $1.8  million  -- 
10  percent  below  the  authorized  FY  1990  level,  and  23  percent  below  the  actual  FY  1993 
appropriation.  Temporary  measures  —  including  the  acquisition  of  two  key  employees  from 
other  agencies  on  temporary,  nonreimbursable  loans;  prepayment  of  certain  expenses;  and 
concentration  on  projects  previously  paid  for  and  already  in  the  pipeline  -  has  permitted 
ACUS  to  function  at  a  reasonably  high  level  in  spite  of  the  budget  reduction. 

These  interim  steps  cannot  continue  into  FY  1995.  As  a  consequence  of  the  budget 
reduction,  no  money  can  be  earmarked  for  independent  research  in  FY  1994.  No  new  major 
publications  are  scheduled  to  be  released,  except  for  a  revised  Manual  for  Administrative 
Law  Judges  that  had  already  been  scheduled  for  release  and  paid  for  with  funds  previously 
obligated.  Acquisitions  for  the  ACUS  library,  which  is  part  of  the  Federal  Depository  Library 
chain,  have  been  sharply  reduced,  and  computerized  legal  research  has  been  largely 
eliminated.  Seminars  on  important  topics  have  been  cancelled  or  postponed.  Systematic 
monitoring  of  legislation  has  stopped. 

Four  members  of  ACUS'  staff  -  two  lawyers  and  two  secretaries  -  have  left.  To  reduce 
expenses  further,  a  third  lawyer  has  been  temporarily  detailed  to  another  agency  and  a  fourth 
lawyer,  who  wjis  granted  a  9-month  leave  of  absence  without  pay  to  work  in  Eastern  Europe, 
wsis  not  replaced.^ 

These  staff  reductions  have  seriously  compromised  ACUS'  ability  to  accomplish  its 
numerous  statutory  missions  this  year.  Unless  remedied,  these  reductions  will  also  impair 
ACUS'  ability  to  play  the  active  role  envisioned  for  it  by  the  Administration  in  implementing 
certain  of  the  National  Performance  Review  recommendations. 


^H.  Rep.  No.  103-127.  103d  Cong.,  1st  Sen.  directs  agencies  to  submit  a  plan  designed  lo  ensure  that  end  of  year  spending  will  be 
subject  to  a  special  review  lo  prevent  its  obligation  on  all  but  necessary  items.  Given  the  substantial  reduction  in  expenditure  occasioned  by 
the  Conference's  reduced  FY  1994  budget,  the  Conference  does  not  anticipate  that  il  will  have  funds  available  at  the  end  of  the  year  except 
for  aalaries  and  related  personnel  expenses.  The  Acting  Executive  Director  is  responsible  for  review  of  yearend  spending.  Given  the  small 
tizc  of  the  ConrereiKC  and  ila  budget,  the  Chairman,  as  head  of  the  agency,  also  reviews  yearend  spending. 
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The  Reason  for  ACUS'  Creation 

[T]he  heavy  pressures  on  Govemmenr  to  discharge  immediate  responsibilities 
may  at  times  rob  administrators  of  the  time  needed  for  consideration  of 
procedures.  Imperfections  in  method  .  .  .  may  acquire  the  protective  coloration 
of  familiarity;  and  the  demands  of  the  daily  job  may  lessen  the  will  to  achieve 
change.  .  .  . 

The  committees  of  Congress,  suitably  concerned  as  they  are  with  matters  of 
substantive  policy,  can  only  sporadically  occupy  themselves  with  the  details  of 
methodological  and  organizational  problems  .  .  .  Nor  do  we  think  that  hope  of 
major  accomplishment  lies  in  occasional  studies  by  groups  external  to  the 
Government ....  [T]he  current  need  is  for  continuous  attention  to  somewhat 
technical  problems,  rather  than  for  public  enlightenment  concerning  a  few  dark 
areas  that  en,'  for  dramatic  reforms.  A  discontinuous  commission  ...  is 
unlikely  to  have  great  impact  upon  the  day-to-day  functioning  of  the  Federal 
agencies.  Letter  from  Judge  E.  Barrett  Prettyman  to  President  Kennedy, 
December  17,  1962,  urging  establishment  of  an  Administrative  Conference. 

The  idea  of  having  an  organization  dedicated  to  recommending  improvements  in  agency 
procedures  goes  back  almost  50  years  and  has  received  support  from  all  three  branches  of 
government  on  a  bipartisan  basis.  Temporary  committees  or  conferences  to  review 
administrative  procedures  and  develop  methods  of  preserving  process  without  undue  time  and 
expense  were  created  in  the  1940s,  the  1950s,  and  the  1960s.  One  thing  became  clear  from 
these  efforts.  What  was  needed  was  a  permanent  government- sponsored  institution,  melding 
the  expertise  of  the  government,  the  academic  community,  and  the  private  sector,  to  monitor 
on  an  ongoing  basis  the  way  government  interacts  with  those  it  is  intended  to  serve.  The 
current  Conference  is  a  direct  outgrowth  of  President  Kennedy's  "New  Frontier"  vision. 
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The  Need  for  ACUS  Today 

The  Administrative  Conference  provides  unique,  expert  advice  to  the  executive 
branch,  the  independent  regulatory  agencies,  the  Federal  courts,  and  to  the 
Congress.  As  a  member  of  the  Judiciary  Committee,  I  have  frequently  relied  on 
the  Conference's  expertise  in  drafting  and  formulating  legislation.  It  is  the  only 
entity  in  the  U.S.  Government  which  focuses  on  administrative  law,  in  all  of  its 
many  facets.  Decisions  made  as  part  of  the  Federal  regulatory  process  .  .  . 
have  a  tremendous  impact  on  the  substantive  direction  of  important  public  policy 
issues.  We  are  talking  here  about  health,  education,  public  safety,  the 
environment,  transportation  and  consumer  protection  -just  to  cite  a  few  areas 
impacted  by  Federal  administrative  procedure  and  regulatory  enforcement. 
Representative  Hamilton  Fish  (138  Cong.  Rec.  H6575,  September  9,  1993) 

Last  year  this  committee  indicated  that  ACUS'  mission  had  been  fully  accomplished.  I 
must  respectfully  disagree.  In  my  view,  ACUS  is  needed  more  today  than  ever  before.  One 
researcher  has  estimated  that  federal  regulatory  programs  affect  $500  billion  of  the  gross 
domestic  product,  and  that  figure  will  likely  increase  as  we  move  toward  the  year  2000. ^  New 
statutes  continue  to  be  enacted,  and  programs  are  more  complicated  than  they  were  25  years 
ago.  The  procedures  by  which  agencies  implement  these  programs  criticiilly  affect  the  daily 
lives  of  countless  Americans  with  real  problems  —  farmers  whose  farms  might  not  have  been 
foreclosed  had  statutory  mediation  programs  worked  better;  public  housing  tenants  who  would 
not  have  to  wait  in  line  to  have  housing  discrimination  complaints  resolved  in  court  if  their 
complaints  could  be  resolved  through  administrative  adjudication;  or  disability  claimants  who 
would  have  their  claims  handled  more  promptly  if  the  mechanism  for  producing  the  necessary 
information  was  better  at  the  outset.  ACUS  is  the  only  entity  that  addresses  these  nitty-gritty 
procedural  problems.  In  a  sense,  it  is  an  ongoing,  mini-National  Performance  Review  for 
administrative  process  issues. 


^Budgel  of  Ihe  Govcmmeni  of  Ihc   United  Sulci,   FY  93,   Chapter  17,  p.  397.  citing  Thomii  D    Hopkins.   "CoMt  of  Reguialion,* 
Rochester  Institute  of  Technology  Public  Policy  Working  Paper.  December  1991 
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Advice  and  Assistance  to  the  Executive  Branch 

Since  its  creation,  ACUS  recommendations  have  had  a  major  effect  on  the  workings  of  the 
federal  government.  Many  of  ACUS'  proposals  —  such  as  the  creation  of  a  regime  of 
administratively  imposed  civil  penalties,  including  the  drafting  of  a  prototype  statute  that 
became  the  model  for  more  than  200  civil  penalty  laws  —  are  so  ingrained  in  our 
administrative  process  today  that  the  Conference's  role  in  developing  them  has  either  been 
forgotten  or  is  taken  for  granted. 

ACUS  continues  to  address  important  administrative  process  problems.  Over  the  period 
of  its  current  authorization,  for  example,  ACUS  adopted  28  recommendations  that  cover  the 
administrative  process  spectrum  from  promoting  simplified  procedures  for  hearing  appeals 
from  OSHA  citations;  to  improving  the  process  by  which  4  million  Social  Security 
beneficiaries  who  cannot  care  for  themselves  receive  payments  through  "representative 
payees;"  to  making  it  easier  for  so-called  "de  minimis  parties"  to  avoid  significant  legal  and 
consultant  fees  by  reaching  early  settlements  with  EPA  to  clean  up  hazardous  waste  sites  under 
the  Superfund  program;  to  streamlining  attorney  fee  litigation  under  the  Equal  Access  to 
Justice  Act.  At  the  express  request  of  the  National  Commission  on  Migrant  Education,  we 
examined  the  numerous  federal  migrant  and  seasonal  farmworker  programs  and  suggested 
improvements  in  the  coordination  of  these  programs;  the  Commission  incorporated  our 
findings  into  its  finjil  report  in  1992.  ACUS  also  provided  advice  on  procedure  and  process 
questions  to  the  Administration's  Task  Force  on  Health  Care  Reform.  A  synopsis  of 
recommendations  adopted  during  the  last  4  years  is  included  as  Appendix  A. 
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ACUS*  Role  in  ADR 

In  recent  years,  the  Conference  has  assigned  a  high  priority  to  assisting  agencies  in 
streamlining  the  rulemaking  process  and  reducing  or  eliminating  needless  administrative 
adjudication.  It  does  so  by  encouraging  the  use  of  consensual  techniques,  known  as  alternative 
means  of  dispute  resolution,  or  "ADR,"  that  allow  parties,  including  government  agencies,  to 
resolve  conflicts  in  mutually  acceptable  ways.  These  activities  are  in  furtherance  of  the 
responsibility  Congress  gave  the  Conference  in  1990  to  implement  the  Administrative  Dispute 
Resolution  Act  and  the  Negotiated  Rulemaking  Act  and  are  now  occurring  in  connection  with 
implementing  NPR  recommendations. 

Passage  of  these  laws  represented  the  congressional  response  to  ACUS  initiatives  to  foster 
less  costly  alternatives  to  traditional  litigation  and  rulemaking,  and  reflected  a  congressional 
endorsement  of  the  priority  that  the  Conference  assigns  to  its  dispute  resolution  program.  But, 
as  Congress  realized,  passage  of  the  new  laws  is  not  enough.  Continuing  coordinated  effort  to 
implement  these  statutes  is  essential  if  the  government  (and,  coincidentally,  the  public)  is  to 
reap  the  benefits  of  these  innovative  approaches. 

About  half  our  staff  time  goes  to  these  ADR  activities.  We  have  a  congressionally 
imposed  responsibility  to  compile  data  under  both  statutes  and  report  to  Congress  before  the 
ADR  Act's  statutory  sunset  on  October  1,  1995,  and  the  Negotiated  Rulemaking  Act's 
statutory  sunset  on  November  29,  1996. 

We  assist  agencies  in  developing  and  putting  into  effect  their  statutorily-required  policy 
statements  for  using  alternative  means  of  resolving  disputes.  We  have  assisted  several 
agencies,  such  as  the  NRC,  the  EEOC,  and  the  U.S.  Air  Force,  in  developing  their  ADR 
programs.  We  provide  support  and  assistance  to  a  recently  established  intergovernmental 
coordinating  committee  and  five  interagency  working  groups  to  help  ensure  uniform 
compliance  with  the  statute  throughout  government,  avoid  needless  duplication  of  effort,  and 
tackle  problems  that  are  beyond  the  capability  of  a  single  department  or  agency.    Among  the 
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groups'  many  activities  in  1993  were  presenting  programs  to  educate  agencies'  EEO  directors 
on  using  ADR  to  improve  the  fairness  and  efficiency  of  civil  rights  complaint  handling, 
creating  a  system  for  inter-agency  sharing  of  the  services  of  federal  employees  trained  as 
mediators  to  resolve  EEO  and  other  cases,  and  developing  prototype  training  courses  and 
materials  that  agencies  across  the  government  can  use. 

Last  year  the  Conference  published  numerous  guidance  documents  and  "primers"  to  assist 
agency  officials  responsible  for  implementing  the  ADR  statute,  including  English  and  Spanish 
language  versions  of  a  brochure  on  the  use  of  mediation  in  federal  disputes.  Conference  staff 
recenUy  participated  in  agency  ADR  implementation  programs  sponsored  by  the  FDIC,  the 
U.S.  Army,  the  Departments  of  Transportation,  Interior,  Health  and  Human  Services,  Labor, 
Agriculture,  and  Justice,  the  Office  of  Personnel  Management,  the  IRS,  the  EEOC,  FERC,  the 
GSA  and  the  Small  Agency  Council.  In  cooperation  with  the  Society  for  Professionals  in 
Dispute  Resolution,  we  presented  a  day-long  program  for  more  than  300  federal  employees  on 
implementing  the  ADR  Act.  We  also  sponsored  a  full  day  roundtable  to  assist  agencies  in 
finding  and  hiring  qualified  ADR  neutrals.  The  Conference  has  also  assisted  the  local  federal 
district  court  in  developing  programs  on  use  of  ADR. 

Our  work  for  these  entities  is  well  understood  by  those  we  assist.  Labor  Secretary  Reich 
has  observed: 

As  a  result  of  study  and  recommendations  developed  [by  ACUSJ  over  many 
years.  Congress  adopted  both  the  Negotiated  Rulemaking  Act  and  the 
Administrative  Dispute  Resolution  Act  several  years  ago.  The  Department  of 
Labor  has  experimemed  with  the  use  of  the  approaches  authorized  under  these 
laws,  and  believes  that,  in  appropriate  circumstances,  they  may  be  very 
productive.  In  particular,  these  approaches  can  facilitate  public  participation 
and  trust  in  the  processes  of  government  and  avoid  wasteful  litigation.  The 
ACUS  staff  has  devoted  considerable  time  to  educating  and  assisting  the 
Department  in  this  regard,  and  in  turn  has  conveyed  the  lessons  learned  here  to 
other    agencies    of  the    government    which    are    experimenting    with    such 

approaches While  not  a  part  of  this  Department ,  ACUS  has  considerably 

benefited  our  efforts.  It  has  set  an  example  which  will  facilitate  the  reinveruion 
of  government  and  its  procedures  in  order  to  better  serve  the  needs  of  the 
public.   Robert  B.  Reich,  Secretary  of  Labor  (July  20,  1993) 
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Those  segments  of  the  private  sector  that  are  concerned  about  the  improvement  of  the 
federal  administrative  process  also  recognize  the  value  of  the  Conference's  work.  The 
President  of  the  American  Arbitration  Association,  for  example,  has  taken  note  of  - 

the  importance  of  the  Administrative  Conference  of  the  United  States  in  our 
national  effort  to  encourage  the  use  of  alternative  dispute  resolution  by  Federal 
government  agencies,  thereby  saving  millions  of  dollars  that  would  otherwise  be 
frittered  away  in  litigation  costs.  Many  of  us  in  the  private  sector  are  doing  our 
part  to  move  the  administration  and  its  various  agencies  in  this  direction.  .  .  . 
But  ACUS  has  done  a  splendid  job  of  creating  a  network  of  ADR  specialists  in 
the  Federal  government,  and  represents  a  prudent  investment  for  the  future. 
Robert  Couison,  President,  American  Arbitration  Association  (September  3, 
1993) 

Tangible  savings  are  already  evident.  The  Federal  Deposit  Insurance  Corporation,  relying 
on  ACUS  recommendations,  began  a  pilot  mediation  program  that  saved  more  than  $9  million 
in  legal  fees  and  expenses  during  the  first  18  months.  A  pilot  project  by  the  Department  of 
Labor,  on  which  ACUS  has  worked  closely,  has,  according  to  the  Department,  reduced  the 
cost  of  litigation  in  cases  resolved  by  mediation  by  17  percent  and  expedited  resolution  of 
disputes  by  6  months,  or  more  than  60  percent. 

I  am  convinced  that  we  have  just  scratched  the  surface  of  cost  savings.  Increased  use  of 
ADR  can  produce  very  substantial  savings  in  the  years  to  come  if  agencies  are  encouraged  and 
trained  to  use  it.  ACUS  is  the  one  that  is  doing  that  job  today  and  must  be  allowed  to  continue 
its  efforts  to  foster  the  use  of  ADR. 

Appendix  C  presents  a  summary  of  the  Conference's  ADR  activities. 
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Advice  and  Assistance  to  Congress 

Congress  has  numerous  resources,  both  inside  and  outside  government,  including  the 
General  Accounting  Office  and  the  Library  of  Congress,  to  which  it  can  turn  for  assistance  in 
resolving  legislative  issues.  Yet,  on  issues  of  administrative  law  and  procedure,  members  of 
Congress,  congressional  committees  and  their  staffs  routinely  turn  to  the  Administrative 
Conference  because  ACUS  provides  a  level  of  expertise  and  assistance  that  Congress  cannot 
obtain  elsewhere. 

Most  of  our  work  is  done  behind  the  scenes,  at  times  on  a  confidential  basis.  We  hear 
from  congressional  staff  members  literally  every  week.  Last  month,  our  General  Counsel 
received  a  call  from  a  congressional  staff  member  requesting  information  regarding  how  staff 
adjudicatory  officers  in  the  executive  branch  were  supervised.  "Can  you  fax  something  to  me 
within  an  hour?"  she  asked.  He  did.  That  is  murine  business  for  our  staff.  Because  much  of 
our  assistance  is  provided  informally,  we  do  not  maintain  comprehensive  records  of  our 
contacts  with  Congress.   Nonetheless,  a  list  of  some  of  our  efforts  is  set  out  as  Appendix  H. 

Once  in  a  while  our  behind-the-scenes  work  receives  some  public  acknowledgment.  When 

introducing  legislation  that  incorporated  ACUS  Recommendation  83-1,    "The  Certification 

Requirement  in  the  Contract  Disputes  Act,"  bringing  to  an  end  wasteful  litigation  between  the 

government  and  scores  of  small  and  large  businesses  that  contract  with  the  government  every 

year,   the  Chairman  of  the  Senate  Subcommittee  on  Courts  and  Administrative  Practice 

acknowledged  that  - 

(r/he  language  I  include  today  is  the  result  of  much  discussion  between  the 
Administrative  Conference,  members  of  the  Judiciarv  Committee,  and  the 
Claims  Court.    Senator  Howell  T.  Heflin,  138  Cong.  Rec.  SI  1236  (1992). 
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At  times,  Congress  publicly  asks  ACUS  to  provide  its  institutional  expertise.    When  the 

savings  and  loan  crisis  was  front  page  news,  two  congressional  committees  were  studying  a 

critically  important,  but  far  less  visible,  aspect  of  the  problem,  namely  the  structure  of  the 

Resolution  Trust  Corporation  and  its  Oversight  Board.    They  asked  ACUS  to  provide  them 

with  an  overview  of  structural  arrangements  for  regulatory  oversight.     ACUS  had  never 

studied  the  issue  in  the  context  of  the  RTC,  but  the  Chairman  and  the  professional  staff 

promptly  provided  testimony  that  outlined  a  framework  within  which  the  committees  could 

devise  a  solution  to  the  relevant  problems.    The  Chairman  of  the  House  Task  Force  on  the 

RTC  described  ACUS'  efforts  as  follows: 

Wiat  was  so  good  about  the  Conference's  work  was  that  they  had  no  stake  in 
the  outcome.  Rather,  they  provided  us  with  an  extremely  valuable,  impartial 
overview  of  structural  arrangements  within  the  government,  highlighting  the 
strong  ami  weak  points  of  each  arrangement.  .  .  .  I  know  these  are  tough  times. 
But,  from  my  experience,  at  least,  the  Conference  provides  a  lot  of  "bang  for 
the  buck'  for  Congress.  Representative  Bruce  F.  Vento,  Chairman,  Resolution 
Trust  Corporation  Task  Force,  Subcommittee  on  Financial  Institutions,  House 
Committee  on  Banking,  Finance  and  Urban  Affairs  (June  17,  1993) 

On  occasion  Congress  has  asked  ACUS  to  formulate  a  specific  solution  to  a  practical, 
perhaps  seemingly  intractable,  legislative  problem.  In  1990  ACUS  conducted  a  major  study  of 
how  the  Federal  Aviation  Administration  had  implemented  a  two-year  demonstration  civil 
penalty  program  affecting  the  safety  of  the  national  air  transportation  system.  The 
congressional  committees  reviewed  the  Conference  report  and  decided  to  extend  the  program 
for  another  2  years.  At  the  same  time.  Congress  directed  us  to  do  a  follow-up  study  and 
submit  recommendations.  The  Conference's  proposals,  made  within  the  1-year  time  frame 
requested  by  the  House  Aviation  Subcommittee,  led  directly  to  passage  of  Pub.  L.  No.  102- 
345,  the  FA  A  Civil  Penalty  Administrative  Assessment  Act  of  1992,  which  made  the  civil 
penalty  program  permanent  and  transferred  authority  over  the  adjudication  of  civil  penalties 
affecting  pilots  and  flight  engineers  from  the  FAA  to  the  National  Transportation  Safety 
Board. 
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Your  colleagues,   Aviation   Subcommittee  Chairman   Oberstar  and   Ranking   Minority 

Member  dinger,  described  ACUS'  work  as  follows: 

The  Aviation  Subcommittee  has  benefited  greatly  prom  the  v/ork  of  the 
Conference.  Over  the  past  few  years  we  have  had  to  deal  with  the  controversial 
issue  of  allowing  the  Federal  Aviation  Administration  to  assess  civil  penalties  for 
violations  of  aviation  safety  and  security  regulations.  During  our  deliberations, 
the  Conference  supplied  us  with  two  very  important  studies  which  were 
instrumental  in  informing  the  Congress  and  the  aviation  community  on  whether 
the  procedures  for  FAA  civil  penalties  followed  general  principles  of 
administrative  procedure  and  practice.  It  was  invaluable  to  our  ability  to 
develop  legislation  on  civil  penalties  to  have  the  benefits  of  the  Conference 's 
thorough  and  objective  studies.  Representative  James  L.  Oberstar,  Chairman, 
and  Representative  William  F.  dinger,  Jr.,  Ranking  Minority  Member,  House 
Subcommittee  on  Aviation  (June  15,  1993) 


The  Judiciary's  Reliance  on  ACUS  Scholarship 

The  courts  continue  to  rely  on  the  scholarship  of  the  Conference,  its  staff  and  consultants. 
During  its  most  recentiy  completed  term,  the  Supreme  Court  expressly  referred  to  one  of 
ACUS"  recommendations  and  another  of  its  studies.  Justice  Blackmun's  opinion  for  a 
unanimous  Court  in  Darby  v.  Cisneros*  pointed  to  one  of  ACUS'  oldest,  but  most  influential, 
proposals  "urging  Congress  to  adopt  the  very  language  [regarding  the  abolition  of  sovereign 
immunity]  that  was  eventually  incorporated  verbatim  into  the  1976  amendment"  to  the 
Administrative  Procedure  Act.  In  Lincoln  v.  Grover  Vigil,^  the  Court  look  note  of  a  1992 
consultant  study  for  the  Conference  entitled  Interpretive  Rules,  Policy  Statements,  Guidances, 
Manuals  and  the  Like  --  Should  Federal  Agencies  Use  Them  To  Bind  the  Public?^ 

The  Conference's  views  with  respect  to  the  applicability  of  the  Equal  Access  to  Justice  Act 
(EAJA)  and  the  Model  Rules  developed  by  the  staff  of  the  Office  of  the  Chairman  to 
implement  EAJA  were  noted  in  six  separate  Court  of  Appeals  decisions  in  recent  years.  Chief 
Judge  Merritt  of  the  Sixth  Circuit  Court  of  Appeals  explained  that  ACUS'  Model  Rules 


*\  13  S.  Ct.  2539.  2548  n.l3  (1993). 
'll3  S.  CI.  2024,  2033  (1993). 


*|1992)  ACUS  Recommendations  AND  Reports,  p  71,  reprinted  in  41  Dn<EL  I    1311  (1992). 
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"provide  guidance  for  [the  court's]  inquiry"  because  of  the  role  assigned  to  the  Office  of  the 
Chairman  by  Congress  for  promulgating  model  rules  to  govern  EAJA  awards  in  administrative 
proceedings.^  A  further  discussion  of  the  judiciary's  reliance  on  ACUS'  work  is  set  out  as 
Appendix  F. 

Administrative  Law  Assistance  to  Foreign  Countries 

In  1992,  Congress  gave  ACUS  a  new  statutory  responsibility  -  to  provide  administrative 
law  assistance  to  foreign  governments.*  Under  the  new  law,  any  assistance  initiative  must  be 
provided  on  a  fully  reimbursable  basis  and  receive  the  concurrence  of  the  Department  of  State, 
AID,  or  the  U.S.  Information  Agency  (USIA).  In  1993  we  planned  and  carried  out  two 
overseas  seminars,  one  to  Ukraine  and  the  other  to  China.  ACUS  has  just  entered  into  a  2- 
year  interagency  agreement  with  USIA  to  provide  assistance  in  recruiting  law  professors, 
judges,  court  administrators,  and  administrative  law  experts  as  part  of  a  major  "rule  of  law" 
initiative  in  several  African  countries.  Our  foreign  assistance  efforts  are  described  in  more 
detail  in  Appendix  G. 

The  Need  for  Sufficient  Staff  Resources 

As  you  know,  most  of  the  Conference's  appropriation  goes  toward  staff  salaries.  That 
may  seem  peculiar  at  first  blush  because  the  ACUS  members  donate  their  time,  ACUS 
contracts  for  much  of  its  research,  and  our  recommending  function  gets  most  of  the  public 
attention.  But  the  staff  is  deeply  involved  in  ACUS'  day-to-day  research,  implementation, 
clearinghouse,  outreach,  and  coordination  activities. 

To  begin  with,  the  staff  is  directly  involved  at  all  critical  stages  in  the  research  and 
recommendation  function.  The  Chairman  and  Research  Director  select  the  research  projects, 
the  Research  Director  maintains  ongoing  contacts  with  the  academic  and  legal  communities  so 
as  to  find  and  select  qualified  consultants,  and  the  staff  defines  the  project.    The  staff  works 

'National  Truck  Equipment  Ass'n  v.  National  Highway  Traffic  Safety  Adminisiraiion.  972  F  2d  669.  672  (1992). 
*Pub.  L   No    102-403. 
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with  the  consultant  during  the  course  of  each  project  and  reviews  the  draft  report  to  ensure  that 
the  product  covers  all  relevant  areas  and  is  of  high  quality.  Working  with  the  chairman  of  the 
relevant  committee,  the  staff  thereafter  drafts  tentative  recommendations  for  consideration  by 
the  full  committee.  Committee  consideration  typically  spans  several  months  and  includes 
numerous  meetings.  The  small  professional  staff  oversees  20-25  projects  at  any  one  time.  A 
current  project  list  is  attached  as  Appendix  D. 

The  professional  staff  also  provides  independent  research.  As  I  noted  before,  it  prepares 
testimony  before  Congress  and  gives  informal  assistance  to  congressional  and  agency  staffs.  It 
offers  comments  to  the  Office  of  Management  and  Budget  on  pending  legislation  and  responds 
to  agency  requests  for  comment  on  proposed  regulations.  From  time  to  time,  the  staff 
undertakes  individual  research  projects  or  portions  of  projects.  Recommendation  92-1,  "The 
Procedure  and  Practice  Rule  Exemption  from  the  APA  Notice-and-Comment  Rulemaking 
Requirements,"  was  entirely  the  product  of  staff  research. 

The  staff  writes  or  edits  books  on  a  regular  schedule  ~  at  least  one  major  book  per  year  — 
that  contain  materials  useful  to  other  government  departments  and  agencies.  In  FY-1992, 
ACUS  staff  published  the  second  edition  of  the  Federal  Administrative  Procedure 
Sourcebook,  which  contains  the  text,  a  short  analysis,  a  legislative  history,  bibliographic 
references,  and  related  Code  of  Federal  Regulations  citations,  for  18  procedural  statutes 
applicable  to  federal  agencies  government-wide.  Before  issuance  of  the  first  Sourcebook  in 
1985,  agencies  typically  compiled  and  reproduced  the  needed  copies  of  the  statutes 
individually.  Centralized  publication  by  ACUS  saved  the  government  approximately 
$500,000. 

As  required  by  the  ADR  Act,  the  staff  maintains  a  roster  of  neutrals  -  a  computerized 
data  base  of  about  1000  dispute  resolution  specialists  (e.g.,  mediators,  arbitrators,  neutral 
evaluators)  available  to  agencies  to  help  resolve  conflicts.  The  staff  reviews  both  Sunshine  Act 
regulations  proposed  by  the  multi-member  agencies  under  the  Government  in  the  Sunshine  Act 
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pursuant  to  5  U.S.C.  §552b(g),  and  proposed  agency  regulations  under  the  Equal  Access  to 
Justice  Act  as  required  by  5  U.S.C.  §504(c).  The  staff  collects  statistics  on  awards  under  the 
Equal  Access  to  Justice  Act  and  reports  annually  to  Congress,  as  required  by  5 
U.S.C.  §504(e). 

The  staff  produces  a  periodic  newsletter  that  contains  information  useful  to  agency 
personnel  concerning  ongoing  research  activities  and  other  Conference  initiatives.  By  alerting 
agencies  to  these  projects,  ACUS  saves  them  the  time  and  expense  of  independent  research. 
The  entire  publication  is  done  in-house,  using  desk-top  publishing  equipment,  at  a  substantial 
saving  in  cost  over  outside  contracting. 

ACUS  has  a  part-time  professional  librarian  and  maintains  a  library  that  not  only  includes 
Conference  publications  and  the  archived  records  of  past  Conference  research  projects,  but 
also  specialized  collections  of  materials  on  administrative  law  subjects.  It  is  a  Federal 
Depository  Library  and  is  open  to  other  agencies  and  the  public. 

Importantly,  the  career  staff,  under  the  Chairman's  direction,  has  primary  responsibility 
for  implementing  Conference  recommendations.  Because  the  Conference  has  advisory  powers 
only,  the  professional  staff  closely  monitors  congressional  and  agency  activities  to  discover 
windows  of  opportunity.  At  times,  the  Chairman  or  the  staff  initiates  contacts  with 
appropriate  agencies  or  congressional  committees  to  encourage  reform  efforts.  If  an  agency  or 
a  congressional  committee  appears  interested  in  a  problem  that  relates  to  a  past 
recommendation,  the  staff  or  the  Chairman  ensures  that  the  interested  body  is  made  aware  of 
the  Conference  recommendation  and  offered  Conference  assistance.  As  a  result  of  these 
implementation  efforts,  over  the  years  about  three-fourths  of  the  Conference's 
recommendations  have  been  favorably  acted  on,  in  whole  or  in  part.  ACUS'  implementation 
efforts  are  documented  in  Appendix  E. 
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The  Need  to  Restore  the  Research  Budget 

Historically  ACUS  devoted  approximately  20  percent  of  its  total  appropriation  to  basic 
research  leading  to  its  recommendations.  That  percentage  has  steadily  declined,  sis  salaries, 
benefits,  rent,  and  other  less  controllable  costs  have  risen  and  the  Conference,  responding  to 
congressional  suggestions,'  relied  increasingly  on  interagency  transfers  of  funds  to  conduct 
research  on  behalf  of  other  agencies.  Direct  research  funding  in  both  FY  1992  and  FY  19  was 
approximately  4  to  5  percent  of  the  total  Conference  budget.  As  noted  above,  we  have  no 
independent  research  budget  for  new  projects  in  FY  1994. 

In  1992  a  specijil  ACUS  committee  established  to  review  the  operation  of  the  Conference  - 
-  a  committee  on  which  I  served  while  a  public  member  of  the  Conference  —  expressed 
concern  about  undue  reliance  on  outside  funding  of  research.  The  Committee  concluded  that 
"[e]xcessive  reliance  on  interagency  transfers  to  fund  the  research  program  can  skew  the 
Conference's  research  toward  narrow  topics,  undermine  the  public's  confidence  in  the 
objectivity  of  the  Conference's  research,  and  introduce  instability  in  the  Conference's  research 
program  because  a  constant  flow  of  funds  from  other  agencies  cannot  be  assured."  The  special 
committee  urged  the  Conference  to  seek  sufficient  appropriations  to  undertake  "a  reasonable 
number  of  directly  funded  studies"  during  each  fiscal  year.'o  The  President's  FY  1995  budget 
request  is  intended  to  ensure  that  the  Conference  maintains  an  ability  to  undertake  independent 
studies. 


Q 

See,  e.g..  Senau  Committee  on  Appropriations,  S  Rep.  101-411,  Treasury.  Postal  Service,  and  General  Govemmem  Approphaaons 
Bill.  1991,  101st  Cong.,  2d  Scss.  (1990)  (The  Committee  expects  the  Conference  to  increase  its  efforts  to  secure  fiinding  transfers  from 
other  Federal  agencies  as  well  as  private  foundations  to  support  its  research  agenda  '; 

'"Report  of  the  Special  Committee  on  the  Future  of  the  Administrative  Conlerence,  at  pp   2-3  (May  1992) 
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Implementation  of  National  Performance  Review  Recommendations 

Last  June  the  Vice  President  issued  Creating  A  Government  That  Works  Better  &  Costs 
Less,  Report  of  the  National  Performance  Review  (NPR),  which  includes  numerous  initiatives 
to  streamline  the  administrative  process.  Enhanced  use  of  ADR  and  negotiated  rulemaking  are 
prominent  Reinventing  Government  procedural  initiatives." 

Specifically,  the  Report's  section  on  cost-cutting  initiatives  (Section  4)  recommends: 

_  "Agencies  will  expand  their  use  of  alternative  dispute  resolution  techniques."'^ 

—  "All  agencies  should  establish  alternative  dispute  resolution  methods  and  options  for  the 
informal  disposition  of  employment  disputes."'^ 

—  "Agencies  will  make  greater  use  of  negotiated  rule  making.  "'•• 

—  The  Department  of  Labor  should  "provide  administrative  guidance  more  quickly  and 
cheaply  through  negotiated  rulemaking"  and  "expand  the  use  of  alternative  dispute  resolution" 
in  order  to  "reduce  litigation  and  produce  significant  long-term  savings."'^ 

ACUS  is  a  primary  coordinating  and  implementing  agency  for  this  effort.  The 
Conference's  Research  Director  participated  in  the  NPR  as  head  of  one  of  the  teams.  Recently 
the  Conference  brought  together  the  country's  leading  dispute  resolution  organizations  — 
public  and  private  -  to  work  together  to  assist  the  NPR  in  getting  agencies  to  carry  out  the 
recommendations  for  increased  use  of  ADR. 

Last  September  President  Clinton  issued  a  memorandum  directing  the  heads  of  selected 
executive  departments  and  agencies  to  attempt  to  identify  at  least  one  rulemaking  that  would  be 
appropriate  for  use  of  negotiated  rulemaking.  Negotiated  rulemaking  is  a  procedure  originally 
developed  by  the  Conference,  which  has  a  decade-long  experience  with  its  use.  I  have  already 
participated  in  a  seminar,  co-sponsored  by  ACUS  and  OMB's  Office  of  Information  and 


"Stcpp.  118-119,  199(1993). 

'^W.  .ip.  119. 

'^Recommendaiion  HRM08,  id.  ii  p.  163 

^*ld.  at  p.  118 

'^Ruonunendalions  DOL03  and  DOLM.  ij.  ai  p    146 
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Regulatory  Affairs,  to  acquaint  agency  officials  with  the  negotiated  rulemaking  process.  One 
agency  recently  asked  ACUS  to  detail  one  of  its  staff  lawyers  to  assist  it  with  its  first 
negotiated  rulemaking,  and  other  agencies  are  drawing  on  ACUS'  staff  expertise  to  assist  them 
with  new  negotiated  rulemaking  proceedings. 

The  Conference  was  selected  by  NFP  to  undertake  a  pilot  demonstration  of  the  use  of 
electronic  mail  as  a  means  of  enhancing  alternative  dispute  resolution  processes.  A  planned 
part  of  the  demonstration  is  an  "electronic  reg  neg"  that  will  allow  interactive  rule 
development  to  occur  simultaneously  on  a  number  of  technical  and  policy  levels.  This  project, 
which  is  now  in  progress,  implicates  a  range  of  novel  administrative  law  issues. 

NPR  has  also  recommended  creation  of  a  basic  training  program  for  presidential 
appointees  assigned  to  regulatory  agencies.  '*  For  the  past  several  years,  ACUS  has  provided 
the  only  training  for  such  presidential  appointees  -  an  annual,  half-day  seminar  addressing 
issues  of  common  concern,  and  NPR  has  urged  the  President  to  "direct  ACUS,  which  has 
expertise  in  the  administrative  adjudication  and  rulemaking  processes  and  access  to  experts 
across  the  federal  government  and  academia,  to  establish  .  .  .an  ongoing  training  program  for 
presidential  appointees."'^ 


"Reconunendalion  REG  10.  id.  at  p.  168. 


^'Improving  Regulatory  Systems,  Accompanying  Report  of  the  Nalional  Performance  Review,  p.  71  (1993) 
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ACUS  Must  Remain  An  Independent  Agency 

As  someone  who  has  gone  out  of  my  way  to  target  unnecessary  organizations 
and  wastefiil  spending,  I  understand  the  desire  to  trim  spending  whenever 
possible.  ...  In  my  mind,  the  ACUS's  mission  is  an  on-going  and  vital  one 
which  cannot  be  replaced.  The  ACUS  is  the  voice  of  authority  on  many 
administrative  issues  that  remain  invisible  to  most  Americans,  yet  affect  thent 
profoundly  ....  The  ACUS  works  to  make  our  federal  agencies  more  efficient, 
more  effective,  and,  most  importantly,  more  cognizant  of  the  rights  of  the 
Americans  affected  by  their  activities.  The  ACUS  is  the  voice  of  authority  in  this 
regard  and  it's  imperative  that  it  not  be  silenced.  Representative  Joel  Hefley 
(September  10,  1993) 

The  fundamental  justification  for  the  Administrative  Conference  lies  in  the  reason  for  its 
creation  —  namely,  the  need,  in  a  complicated  modem  democracy  in  which  citizens  depend  on 
government,  or  are  regulated  by  it,  for  a  permanent,  independent  watchdog  over  the  fairness 
and  efficiency  of  the  administrative  process.  ACUS'  studies  and  recommendations  are 
nonpartisan  and  nonideological.  Over  its  26-year  history  spanning  seven  presidential 
administrations,  ACUS  has  taken  pride  in  saying  that  it  is  the  Administrative  Conference,  not 
the  Administration's  Conference.  Its  independent  advisory  role  cannot  be  duplicated  by 
another  executive  branch  agency. 

Incorporation  of  ACUS'  advisory  responsibilities  into  an  executive  department  or  agency 
would  reduce  its  influence  and  compromise  its  impartiality.  I  believe  that  federal  judges  who 
now  participate  actively  in  ACUS  deliberations  would  be  discouraged  from  participating  in  an 
advisory  body  that  was,  for  example,  part  of  the  Department  of  Justice,  or  otherwise  aligned 
directly  with  an  incumbent  Administration.  I  also  think  the  multi-member  independent 
regulatory  agencies  would  be  reluctant  to  participate  in  an  advisory  body  whose  advice  was 
ultimately  filtered  through  the  Administration. 

ACUS  has  never  precleared  its  recommendations  through  any  Administration.  That  is 
undoubtedly  one  reason  why  distinguished  law  professors  are  prepared  to  serve  as  ACUS 
consultants  and  prominent  private  citizens  of  both  major  political  parties  are  willing  to  donate 
their  time  to  ACUS'  deliberations.    ACUS  cannot  enforce  its  proposals,  except  by  persuasion 
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or  force  of  logic.  So  it  is  important  not  only  that  the  advice  it  provides  be  objective,  but  that  it 
be  perceived  as  objective. 

Conclusion 

As  I  noted  at  the  beginning  of  my  testimony,  I  am  an  official  of  the  Office  of  Management 
and  Budget.  I  have  seen  first  hand  the  wrenching  budget  deliberations  involving  numerous 
departments,  agencies,  and  programs.  Each  one  involves  a  painstaking  evaluation  of  the  costs 
and  benefits.  ACUS'  budget  is  extremely  small,  both  in  absolute  terms  and  relative  to  other 
programs. 

But  reducing  ACUS'  budget  will  have  a  serious  negative  effect  on  the  government's 
efforts  -  both  short-term  and  long-term  -  to  end  needless  litigation  and  streamline  government 
administrative  procedures.  We  need  to  send  the  opposite  message  -  that  Congress  continues 
to  support  efforts  to  reduce  not  only  the  cost  of  the  government's  processes,  but  the  pub'ic's 
cost  in  dealing  with  its  government. 

The  President  seeks  $2.6  million  because  ACUS  is  a  key  participant  in  the  vital  work  of 
streamlining  the  administrative  process  and  making  it  less  costly,  and  ensuring  that  the 
government  deals  fairiy  with  its  citizens.  In  my  judgment,  the  failure  to  fund  the 
Administrative  Conference  at  a  level  sufficient  to  allow  it  to  work  actively  to  improve  the 
fairness  and  efficiency  of  the  government's  procedures  and  processes  would  be  most  unsound. 

I  urge  the  Committee  to  supjrort  the  President's  request. 
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STAFFING  LEVELS 


Mr.  HOYER.  Let  me  ask  you  a  couple  questions.  First  about  the 
funding  levels  and  staffing  levels  in  1994.  As  you  know,  for  fiscal 
year  1994  we  appropriated  $1.8  million,  which  was  $800,000  less 
than  the  request  of  $2.6  million,  which  is  also  the  request  this 
year — fiscal  year  1995. 

How  many  FTEs  do  you  now  have  on  board? 

Ms.  Katzen.  Nineteen. 

Mr.  HoYER.  Nineteen?  In  addition  to  that,  do  you  have 
nonreimbursables  folks? 

Ms.  Katzen.  Yes. 

Mr.  HOYER.  How  many  do  you  have? 

Ms.  Harshaw.  We  have — at  the  present  time,  we  have  two. 

Mr.  HOYER.  You  are  one  of  them? 

Ms.  Harshaw.  Yes. 

Mr.  Hoyer.  Where  are  you  from? 

Ms.  Harshaw.  The  National  Capital  Planning  Commission. 

Mr.  HoYER.  NCPC? 

Ms.  Harshaw.  Yes,  NCPC. 

Mr.  HOYER.  In  addition  to  the  two  nonreimbursables  employees, 
are  there  any  contract  employees? 

Ms.  Harshaw.  We  have  one  who  is  funded  by  someone  else. 

Mr.  Edles.  He  is  funded,  Mr.  Chairman,  with  outside  funds  that 
are  made  available  by  a  foundation.  This  is  with  private,  non- 
government money  and  he  is  establishing  a  library  of  alternative 
dispute  resolution  materials.  He  is  not  paid  for  with  appropriated 
funds. 

Mr.  HOYER.  He  is  not  considered  a  Federal  employee. 

Ms.  Harshaw.  No,  sir. 

Mr.  Hoyer.  So  in  effect  he  is  a  volunteer,  being  paid  by  an  out- 
side organization 

Mr.  Edles.  Right.  I  am  not  certain  of  the  legal  ramifications.  If 
he  were  to  slip  and  fall  in  the  office,  I  don't  know  what 

Mr.  HOYER.  We  don't  pay  any  retirement  for  him  or  anything 
else? 

Mr.  Edles.  That  is  correct. 

Mr.  Hoyer.  Who  supervises  this  person? 

Ms.  Harshaw.  He  is  not  counted  on  our  rolls  at  all.  We  supervise 
his  work,  but  he  is  supported  by  the  foundations  that  pay  him. 

Mr.  Hoyer.  Do  we  perceive  him  as  an  independent  contractor  or 
as  an  employee? 

Ms.  Katzen.  Independent  contractor. 

Mr.  Hoyer.  In  fact  his  marching  orders  are  given  to  him  by  the 
foundation? 

Ms.  Harshaw.  Yes. 

Ms.  Katzen.  Although  his  function  is  to  create  a  library,  to  draw 
on  the  many  resources  that  ACUS  has  in  ADR,  and  to  pull  them 
together  so  that  they  would  be  available  for  ACUS  people  and  for 
the  other  agencies  that  call. 

He  has  a  defined  mission  and  his  activities  at  ACUS  are  limited 
to  that  mission. 

Mr.  Hoyer.  So  effectively,  you  have  22  folks  on  board  now,  21 
plus  this  foundation  person? 
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Ms.  Harshaw.  Yes. 

Mr.  HOYER.  Okay.  You  indicate  you  are  going  to  have  24  FTEs 
if  you  get  $2,6  million  in  1995.  Now,  does  that  contemplate  addi- 
tional hires? 

Ms.  Katzen.  Well,  we  would  have  a  Chairman  hopefully  at  some 
point,  a  real  Chairman,  and  that  would  be  an  additional  salary. 

There  are  four  employees  who  have  left 

Mr.  HOYER.  Your  salary  is  paid  by  0MB? 

Ms.  Katzen.  Right. 

Mr.  Hoyer.  Do  you  get  any  contribution  from  ACUS? 

Ms.  Katzen.  No. 

Mr.  Hoyer.  Are  you  one  of  the  two  nonreimbursables? 

Ms.  Katzen.  No. 

Mr.  Hoyer.  You  are  just  spending  part-time  at  most? 

Ms.  Katzen.  Right.  Usually  10:00  to  midnight  or  midnight  to 
2:00  a.m. 

Mr.  Hoyer.  Right.  I  will  call  you. 

Mr.  Lubbers.  We  have  another  person  from  the  Federal  Trade 
Commission,  our  other  nonreimbursable, 

Ms.  Harshaw.  I  am  one  of  them. 

Mr.  Hoyer.  From  the  NCPC? 

Ms.  Harshaw.  Yes. 

Mr.  Hoyer.  And  from  FTC? 

Ms.  Harshaw.  Yes. 

Mr.  Hoyer.  Now,  on  the  24,  what  is  the  makeup  of  that  group? 
Do  you  contemplate  having  additional  nonreimbursable  positions? 

Ms.  Katzen.  There  are  currently  people  who  had  been  working 
at  ACUS  who  have  been  detailed  to  other  agencies  and  who  are 
working  at  the  other  agencies.  Some  of  those,  I  think  it  is  antici- 
pated, would  return.  There  would  also  be  a  Chairman. 

We  originally  had  four  other  employees  who  have  been  separated 
and  those  positions  have  not  been  filled. 

Mr.  Lubbers.  One  of  them  is  the  Chairman's  secretary,  for  exam- 
ple. 

Ms.  Harshaw.  Yes.  This  presumes  a  full  staff.  Right  now  we  are 
showing  vacancies  of  the  chairman,  the  executive  director,  special 
assistant  to  the  chairman,  an  attorney  and  a  secretary. 

USE  OF  staff  attorneys 

Mr.  Hoyer.  Of  the  24,  how  many  are  attorneys? 

Ms.  Katzen.  We  can  provide  that  information. 

Mr.  Lubbers.  It  is  about  10  or  11. 

Mr.  Hoyer.  Ten  or  eleven? 

Ms.  Katzen.  Yes. 

Mr.  Hoyer.  Now,  let  me  ask  you  a  question  on  the  10  or  11  at- 
torneys. The  attorneys  themselves  are  not  writing  reports;  am  I 
correct  or  incorrect? 

Ms.  Katzen.  For  the  most  part,  they  supervise  the  work  and  re- 
view the  reports,  but  in  some  instances  the  staff  has  actually  con- 
tributed to  the  preparation  of  reports.  I  think  in  the  recent  study 
of  the  administrative  law  judges,  a  lot  of  that  work  was  done  by 
the  staff  and  the  lawyers  at  ACUS.  And  in  the  rulemaking  area 
ACUS  undertook  a  mammoth  review  of  the  rulemaking  process  and 
the  extent  to  which  congressional,  Executive  Branch  and  judicial 
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rules  have  imposed  different  layers  on  what  used  to  be  perceived 
as  informal  rulemaking.  Notice  and  comment,  very  simple. 

Rulemaking  is  now  quite  stultified,  and  a  study  has  been  under- 
taken to  look  across  the  board  to  see  what  could  be  done.  A  lot  of 
that  work  was  done  by  the  ACUS  staff  lawyers  rather  than  an  out- 
side consultant. 

Right  now  some  of  the  work — there  is  no  budget  now  for  consult- 
ant fees  given  last  year's  cutback,  and  so  some  of  the  work  that  is 
being  done  to  try  to  keep  these  things  in  process  and  keep  them 
on  line  is  also  being  done  by  the  stsiff  attorneys. 

Staff  attorneys  also  participate  in  many  of  the  forums  and  sym- 
posiums that  have  traditionally  been  done  by  the  conference,  in- 
cluding the  annual  presentation  to  Congress  on  the  administrative 
process  which  is  put  together  by  various  staff  attorneys  at  ACUS, 
with  some  outside  help.  I  actually  participated  in  that  for  a  couple 
of  years.  Similarly  other  smaller  symposia  for  other  audiences,  the 
ACUS  in-house  lawyers  run  those. 

Mr.  Lubbers.  I  can  add  a  thought  on  that.  Normally  it  is  cost 
effective  for  the  attorneys — we  mentioned  the  number  of  attorneys, 
that  would  include  myself  and  general  counsel — ^but  the  staff  attor- 
neys supervise  the  work  of  the  consultants  and  that  way  they  can 
oversee  four  or  five  consultants  at  a  time,  review  the  work  product, 
and  help  draft  recommendations,  rather  than  drafting  the  studies 
themselves. 

supervision/reimbursement  of  studies 

Mr.  HOYER.  When  you  say  four  or  five  at  a  time,  let's  assume  you 
have  ten  reports.  It  is  my  understanding  that  the  number  of  re- 
ports was  less  than  10  last  year. 

Ms.  Katzen.  First  of  all,  of  the  10  or  11  attorneys,  one  is  the  gen- 
eral counsel,  one  is  Jeff  Lubbers,  and  there  may  be  others  with 
other  responsibilities.  Last  year  there  were  not  a  whole  lot  of  stud- 
ies in  the  pipeline,  in  part  because  we  have  been  cutting  back  each 
year  in  the  amount  of  discretionary  funds  to  be  used  for  studies. 

Thus,  the  $2.6  million  requested,  the  largest  component  of  that 
is  just  for  the  existing  full  staff,  compensation  and  the  benefits, 
and  the  rent  which  are,  in  effect,  fixed.  To  have  additional  studies 
requires  additional  funding. 

Now,  to  some  extent  we  were  encouraged  a  couple  of  years  ago 
to  look  to  other  agencies  to  provide  funding  for  special  studies  and 
the  Conference  did  that  aggressively.  I  served  on  a  special  commit- 
tee on  the  future  of  the  Conference  and  one  of  the  things  that  the 
committee  members  were  concerned  about  was  a  balance  between 
studies  funded  by  other  government  agencies 

Mr.  HOYER.  You  were  worried  about  the  independence  of  ACUS? 

Ms.  Katzen.  Exactly. 

Mr.  HOYER.  You  mentioned  that  in  your  statement.  I  think  that 
is  an  appropriate  observation.  The  contrary  view  of  that  is,  if  it  is 
worthwhile  for  the  agencies  they  will  purchase  it. 

In  other  words,  I  think  theory-wise  that  one  of  the  ways  to  test 
whether  or  not  this  was  an  effective  product  that  was  being  pro- 
duced would  be  to  see  if  people  would  buy  it.  I  understand  the  ad- 
verse of  that  is  they  may  not  want  to  have  a  product  because  the 
product  would  be  critical  of  their  operations. 
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Ms.  Katzen.  I  think  there  is  merit  to  what  you  say,  and  for  that 
reason,  in  some  instances,  in  many  instances,  it  does  make  sense 
to  have  them  funded  by  the  affected  agencies.  The  other  problem, 
however,  is  that  some  of  the  studies  cut  across  a  number  of  agen- 
cies and  each  agency  would  ask,  "why  are  we  funding  this?" 

But  what  the  committee  said  was  not  that  we  shouldn't  seek 
agency  funding,  but  the  relative  mix  was  important,  to  have  some 
funded  but  to  have  others  funded  by  the  general  funds.  Given  that 
the  general  funds  have  been  on  a  steady  decline  over  the  last  sev- 
eral years  because  of  the  issues  that  you  have  mentioned,  there 
had  not  been  many  projects  in  the  pipeline. 

Mr.  Lubbers.  I  may  have  overstated  the  number  of  attorneys.  I 
was  conferring  with  our  general  counsel.  I  think  there  are  now 
seven-and-a-half  attorneys  on  staff. 

Mr.  HoYER.  Seven  was  the  number  I  had  in  our  records. 

Mr.  Lubbers.  The  Chairman  is  also  normally  an  attorney. 

Mr.  HOYER.  I  wasn't  trying  to  fool  you.  I  was  going  to  mention 
seven  and  when  you  mentioned  ten  or  eleven 

Mr.  Lubbers.  We  have  a  vacancy  in  one  of  our  staff  attorney  po- 
sitions and  we  also  have  a  chairman  who  usually  is  an  attorney 
that  we  count  as  an  attorney. 

Ms.  Katzen.  I  am  an  attorney. 

Mr.  Lubbers.  You  are  an  attorney.  But  Mr.  Chairman,  you  men- 
tioned the  10  projects.  Normally  we  have  about  10  recommenda- 
tions that  are  adopted  by  the  Conference  each  year.  We  have  usu- 
ally four  or  five  at  each  session  that  we  consider,  the  members  con- 
sider. 

And  those  all  come  up  through  our  committees,  so  the  commit- 
tees have  a  pipeline  of  about  20  to  25  projects  at  any  one  time  that 
they  work  on  and  some  come  to  fruition  each  six  months. 

Ms.  Katzen.  One  of  the  ones  that  I  brought  to  the  plenary  last 
year  had  been  in  progress  for  two  years  from  the  time  the  initial 
project  was  conceived.  The  consultant  did  some  work,  came  back  to 
committee,  we  sent  him  back  to  do  some  more  work,  and  there  was 
a  full  airing  through  notices  in  the  Federal  Register,  and  we  had 
a  lot  of  people  come  in  with  comments  on  it.  We  thought  about  our 
recommendations  some  more,  went  to  the  plenary  once,  we  were 
sent  back  to  the  drawing  board  and  came  back  again. 

So  there  was  in  that  instance  almost  a  three-year  period  and 
even  though  this  recommendation  came  out  just  last  year,  it  had 
been  in  process  for  a  while. 

Mr.  HoYER.  Mr.  Lightfoot. 

congressional  requests 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Ms.  Katzen,  good  to  see  you  this  morning  and  I  hope  that  half 
attorney,  you  don't  qualify  for  the  half.  You  are  a  full  one. 

I  think  the  Chairman  has  pretty  well  gone  over  the  numbers 
issue  and  I  was  supportive  last  year  of  the  zero  figure  and  concur 
with  the  Chairman  that  there  probably  should  have  been  a  heads 
up,  and  I  think  that  has  all  been  adequately  taken  care  of  at  this 
point,  but  how  many  inquiries  do  you  get  on  the  average  of  Con- 
gress in  a  year's  time? 
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Ms.  Katzen.  Well,  it  varies.  If  when  you  use  the  word  "inquiries" 
you  mean  to  include  all  calls,  it  can  be  many  a  week.  The  calls  are 
more  frequent  during  the  drafting  session  when  staffers  are  calling 
for  particular  help  on  an  issue.  How  do  we  handle  this?  Is  there 
any  precedent  for  this?  Is  this  kind  of  provision  existing  in  some 
other  law? 

There  are  also  very  substantive,  important  long-term  inquiries 
that  come  in.  These  are  less  frequent  and  in  the  written  testimony 
I  spoke  about  the  one  on  aviation  civil  penalties,  where  we  were 
asked  to  look  at  a  particular  issue  by  congressional  staff  and  de- 
velop a  plan,  and  that  took  months,  almost  a  year,  to  come  to  fru- 
ition. It  varies. 

A  lot  of  the  calls  are  informal  and  we  do  not  keep  numbers.  I 
don't  know  that  anyone  recorded  them  with  a  pen  or  pencil. 

Mr.  Lubbers.  We  have  close  relations  with  several  of  the  com- 
mittees. The  Judiciary  Committee  and  the  Governmental  Affairs 
Committee  staffs  are  regularly  in  contact  with  us  on  problems  they 
are  working  on  because  they  relate  to  regulation  and  administra- 
tive law. 

We  also  get  informal  calls.  I  probably  get  three  or  four  a  week 
myself  from  staff  of  other  committees  just  calling  up  about  a  par- 
ticular problem  they  are  working  on  in  bills.  Then  we  also  get  for- 
mal requests  through  legislation  and  committee  requests. 

Ms.  Katzen.  During  the  consideration,  I  think  it  was  in  1989,  of 
FIRREA,  the  savings  and  loan  bailout  bill  as  it  was  informally 
known,  I  was  then  the  chair  of  the  administrative  law  section  of 
the  ABA. 

We  were  looking  at  the  administrative  procedures  that  were 
going  to  be  developed  for  this  new  organization,  and  we  had  one 
track  going,  but  I  know  that  the  House  Banking  Committee  was  in 
constant  contact  with  the  ACUS  people.  Professor  Baxter  was  doing 
some  studies  for  ACUS  and  ultimately  we  all  came  together  in  sort 
of  a  roundtable  discussion  on  the  administrative  law  issues.  The 
staff  of  banking  and  of  the  Subcommittee  on  administrative  law, 
Barney  Frank's  subcommittee  of  Judiciary,  brought  us  all  together 
and  we  sat  around  the  table  and  identified  the  issues,  identified 
the  options,  discussed  the  pros  and  cons,  and  then  the  congres- 
sional staff  made  some  decisions  based  on  that  input.  I  know  ACUS 
was  heavily  involved.  So  it  sort  of  runs  the  gamut. 

Mr.  LiGHTFOOT.  Now,  you  get  a  significant  number  of  calls  from 
the  Hill.  I  would  assume  that  is  a  fair  statement.  What  percentage 
of  those  calls  could  we  characterize  as  coming  from  specific  congres- 
sional offices? 

In  other  words,  are  there  certain  offices  that  use  you  a  great 
deal,  others  that  never  call?  Can  you  give  us  some  feel  for  that. 

Ms.  Katzen.  The  origin  is  ordinarily  process-oriented  commit- 
tees, administrative  law  committees  of  the  Congress  or  those  in- 
volved with  alternative  dispute  resolution  or  reg  neg,  the  judiciary 
committees. 

They  are  occasonally  from  individual  Congressmen  or  individual 
Senators'  offices  with  specific  questions,  but  more  from  staff  on 
process  issues  for  help  in  drafting  rather  than  substantive-oriented 
ones. 
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Mr.  Lubbers.  We  do  get  calls  from  individual  Congressmen,  and 
congressional  staffs.  Congressman  Hefley's  office  called  last  year  on 
some  civil  penalty  legislation  they  were  working  on,  and  we  treat 
all  calls,  of  course,  very  seriously  and  try  to  provide  as  much  infor- 
mation as  we  can. 

Mr.  HOYER.  I  think  most  of  them  are  probably  quoted  in  your 
statement.  Mr.  Hefley  is  quoted  in  your  statement.  He  wants  to  se- 
verely cut  the  budgets  of  everything  but  ACUS.  I  just  make  that 
observation  because  he  has  written  us  a  letter  demanding  that  we 
stay  at  $2.6  million. 

Mr.  LiGHTFOOT.  And  I  would  say  that  this,  the  funding  of  your 
office,  is  by  no  means  a  partisan  issue  because  last  year  when  we 
put  the  zero  in,  Mr.  Clinger  on  our  side  of  the  aisle  and  Mr.  Grass- 
ley  from  my  home  State  voiced  their  opposition  to  what  we  had 
done  here. 

RATIONALE  FOR  INDEPENDENT  NATURE  OF  ACUS 

The  office  that  you  have  over  at  OMB,  could  it  handle  what 
ACUS  is  doing? 

Ms.  Katzen.  I  don't  think  so.  Well,  it  could  handle  it,  but  I  don't 
think  effectively.  OIRA  is  not  set  up  for,  and  I  don't  see  how  we 
could  have,  the  kind  of  public-private  mix  that  occurs  at  ACUS.  As 
I  mentioned,  at  a  plenary  session  you  see  the  general  counsel  or 
deputy  general  counsel  of  virtually  every  agency  with  significant 
regulatory  responsibility  in  the  government  sitting  side  by  side 
with  people  from  public  citizens  groups,  from  the  environmentalist 
groups,  along  with  people  from  the  Business  Roundtable  or  from 
private  practice. 

That  kind  of  mix  needs  an  independent  base.  When  they  first 
thought  of  creating  ACUS  back  in  1962,  the  notion  was  to  have 

Mr.  LiGHTFOOT.  He  is  older  than  I  am. 

Ms.  Katzen.  The  notion  was  to  have  an  independent  body  in 
which  you  could  get  that  kind  of  mix.  I  relied  heavily  on  some  of 
the  ACUS  recommendations  when  we  were  developing  the  Execu- 
tive Order  on  regulatory  review  and  planning,  and  consulted  with 
the  staff  to  determine  what  was  the  best  bipartisan,  nonideological 
approach  to  the  openness  issue. 

This  involved  the  concern  that  had  arisen  over  the  Competitive- 
ness Council  and  retain  centralized  review  as  a  viable  procedure. 
One  of  the  key  ingredients  was  openness,  which  had  been  cham- 
pioned by  means  and  I  wanted  to  know  what  was  the  best  take  on 
that. 

I  went  back  to  ACUS  because  I  knew  it  was  bipartisan.  I  knew 
it  was  nonideological  and  got  some  experience  from  that. 

I  think  that  helped  convey  an  impression  about  what  we  were 
tr3dng  to  do.  If  it  had  been  done  by  the  Administration,  it  would 
have  been  subject  to  more  partisan  attack  in  the  administrative 
law  area,  I  just  want  to  emphasize,  it  should  be  bipartisan,  it 
should  be  nonideological,  it  should  be  nonpolitical  because  it  serves 
the  interest  of  both  Republicans  and  Democrats  to  have  an  effi- 
ciently functioning  regulatory  system.  If  the  advisory  agency  is 
housed  in  the  Executive  Branch,  I  think  it  would  be  vulnerable  to 
attack  in  that  regard. 
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I  am  someone  who  has  serious  concerns  with  the  notion  of  inde- 
pendent agencies  in  general,  yet  and  I  am  here  speaking  strongly 
in  support  of  maintaining  its  independence. 

RATIONALE  FOR  FUNDING  ACUS 

Mr.  LiGHTFOOT.  The  Chairman  pretty  well  went  over  the  num- 
bers, but  let's  say  you  are  sitting  or  standing  in  the  grain  elevator 
in  Coming,  Iowa  and  the  big  concern  in  this  day  and  age  seems 
to  be  on  crime  and  we  are  cutting  Secret  Service,  we  are  cutting 
ATF,  we  are  cutting  back  on  a  lot  of  those  areas  that  people  have 
a  lot  of  concern  with.  Then  we  have  an  increase  in  your  budget. 

What  do  you  tell  that  farmer  that  is  standing  there? 

Ms.  Katzen.  I  think  you  could  tell  him,  and  after  we  have  fin- 
ished our  work,  I  hope  you  will  be  able  to  tell  him  with  a  great  deal 
of  confidence,  that  based  on  the  information  we  provided,  the  cost 
savings  that  we  produce  far  outweigh  the  $2.6  million. 

In  the  written  testimony,  is  an  example.  FDIC  was  wrestling 
with  the  question  of  how  to  develop  some  ADR  procedures  to  medi- 
ate some  disputes.  We  worked  with  them  to  develop  a  pilot  project. 
In  the  first  18  months  they  saved  $9  million  in  outside  lawyers 
fees.  Our  annual  budget  is  $2.6  million.  In  18  months  they  tripled 
that  amount  in  savings. 

We  had  a  pilot  project  with  the  Department  of  Labor  on  another 
procedural  aspect  of  trying  to  streamline,  simplify  the  process,  and 
DOL  saved  60  percent  of  some  of  their  expenses.  I  don't  think  the 
total  has  been  monetized  or  quantified,  but  we  are  talking  about 
one,  two,  three,  four  types  of  projects  where  we  were  able  to  help 
the  agencies  cut  their  costs  substantially. 

Again,  going  back  to  the  OMB  side,  my  other  hat,  that  is  exactly 
what  we  are  pushing  agencies  to  do  when  we  are  demanding  per- 
formance measures  and  talking  about  the  kinds  of  management  is- 
sues that  have  to  be  incorporated  in  the  budget. 

Those  kinds  of  savings  come  from  the  recommendations  and  the 
expertise  that  ACUS  brings,  and  as  an  independent  agency,  ACUS 
is  able  to  come  to  the  table  and  say,  here  is  how  it  can  be  done 
much  more  effectively. 

I  think  that  there  are  a  number  of  instances  where  ACUS 
projects  have  saved  substantial  sums  of  money  and  that  on  any 
kind  of  cost  benefit  analysis,  this  money  is  well  spent.  It  is  lever- 
aged through  the  private  sector  and  certainly  does  yield  the  kinds 
of  benefits  that  you  came  here  to  Washington  to  do  something 
about.  You  could  make  a  statement  to  the  farmer  like  that. 

Mr.  LiGHTFOOT.  I  think  I  will  hire  you. 

Mr.  HOYER.  Can't  afford  her. 

Mr.  LiGHTFOOT.  With  the  example  you  gave  and  some  others  that 
are  in  your  testimony,  have  you  ever  done  an  analysis  on  a  nice 
gee  whiz  figure  that  for  every  dollar  you  spend  with  us,  we  are 
going  to  save  $22  or  $35,  going  back  over  the  work  that  you  have 
done?  It  seems  to  me  like  it  would  be  a  good  sales  point  for  you. 

Ms.  Katzen.  We  had  been  thinking  that  the  quality  of  the  work 
and  the  statements  of  the  other  agencies  stood  us  in  good  stead, 
and  with  our  limited  resources  now,  we  don't  have  any  extra  man- 
power to  set  to  such  tasks.  But  if  you  would  like  us  to  undertake 
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such  an  effort  we  could  probably  pull  together  some  information  for 
you. 

The  question  really  for  us  now  is  how  to  spend  our  limited  re- 
sources most  effectively  and  when  people  call  for  publications,  we 
tell  them  to  please  send  us  the  money  for  the  postage.  Right  now 
that  is  the  way  we  are  operating. 

Mr.  LiGHTFOOT.  Sounds  like  my  campaign. 

Ms.  Katzen.  If  that  is  necessary  or  appropriate 

USE  OF  PUBLICATIONS 

Mr.  HOYER.  Would  you  yield? 

Mr.  LiGHTFOOT.  Certainly. 

Mr.  HOYER.  Let  me  tell  you,  I  have  a  suspicion  who  is  asking  you 
to  send  them  publications,  because  I  have  heard  from  a  lot  of  them. 
The  folks  I  have  heard  from  are  doing  very  well,  and  they  can  all 
afford  your  publications,  I  guarantee  you.  The  folks  who  have 
called  me  about  how  important  this  agency  is  to  them  and  how 
much  they  utilize  it  are  all  very  able  to  pay  for  whatever  publica- 
tions are  sent. 

REIMBURSEMENT  FOR  PUBLICATIONS 

They  are  some  of  Frank  Wolfs  good  friends,  as  a  matter  of  fact. 
They  could  probably  spend  some  of  their  China  lobbying  fees  to  buy 
the  books.  I  am  obviously  being  somewhat  facetious,  but  let  me  tell 
you  that  some  of  the  large  law  firms  can  afford  it. 

HISTORY  OF  FUNDING  THE  ACUS 

In  a  1962  Supplemental,  the  Committee  on  Appropriations  ap- 
propriated $150,000  in  addition  to  the  $37,000  transferred  from 
other  Federal  agencies  to  finance  the  Conference.  The  Conference 
was  established  in  1962  as  a  temporary  government  agency.  It  was 
during  the  hearing  on  the  Supplemental  that  Congressman  Thom- 
as of  Texas  stated,  quote,  "We  know  that  the  most  permanent  thing 
on  earth  is  a  temporary  government  agency,"  close  quote. 

Judge  Prettyman's  focus  during  the  hearing,  as  I  understand  it, 
was  on  trying  to  come  to  grips  with  administrative  law  handling 
and  implementation.  I  don't  know  whether  your  statement  specifi- 
cally refers  to  that,  but  my  point  is  only  that  this  is  an  agency 
which  does  perform  a  valuable  service  from  the  perspective  of  the 
very  substantial  members  of  the  Bar. 

The  Bar  obviously  has  contacted  me  and  I  am  sure  other  Mem- 
bers of  this  Committee  have  been  contacted  as  well.  The  Bar  mem- 
bers said  this  is  an  important  operation. 

I  wouldn't  have  any  compunction,  frankly  whatsoever,  in  ACUS 
charging  law  firms  for  costs  of  its  publications?  Again,  a  dem- 
onstration that  the  publications  are  worth  what  it  costs  the  govern- 
ment to  produce  them.  A  realization  that  we  believe  these  publica- 
tions are  a  good  buy  in  the  economic  sense  because  if  you  had  to 
pay  for  it  and  get  the  voluntary  services  of  some  top  flight  people, 
it  would  cost  a  lot  more. 

Ms.  Katzen.  There  are  undoubtedly  people  in  private  practice 
and  well-heeled  organizations  that  use  the  publications.  But  one  of 
the  leading  experts  in  State  and  local  administrative  law  has  re- 
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cently  been  to  the  plenary  session,  and  I  am  aware  of  the  huge  de- 
mand for  the  pubHcations  from  educational  institutions,  some  of 
which  are  well-heeled,  others  of  which  are  not. 

There  have  been — and  maybe  it  is  just  in  the  new  environment — 
public  interest  groups,  environmental  groups,  public  citizens 
groups,  health  and  safety  groups,  who  have  called  upon  us  for  as- 
sistance and  for  our  publications  as  well. 

Some  of  the  publications  involve  aid  to  ordinary  citizens.  The  so- 
cial security  simplification  process,  for  example,  is  one  that  hits  the 
grassroots,  so  I  think  some  discretion  in  terms  of  footing  the  bill 
probably  makes  the  most  sense.  If  you  can  afford  to  pay  for  it — an 
ordinary  law  firm  let's  say — we  will  ask  that  you  send  a  messenger 
over  and  pick  it  up.  But  for  those  who  do  not  live  in  Washington 
and  who  are  getting  a  publication  for  a  library,  depository  library 
systems  or  the  university  library  systems,  I  think  some  flexibility 
is  necessary  because  this  information  can  be  extraordinarily  bene- 
ficial for  the  State  and  local  communities.  This  Administration  in 
particular  is  trying  to  reach  out  to  State  and  local  governments  and 
encourage  more  partnership. 

So  I  think  some  discretion  may  well  play  a  part  in  this,  but 

Mr.  HOYER.  Excuse  me,  Mr.  Lightfoot. 

Mr.  Lightfoot.  No,  it  was  a  good  point,  Mr.  Chairman,  and 
since  we  are  on  it,  carry  the  argument  one  step  further.  If  the  peo- 
ple who  request  the  reports,  if  those  reports  had  some  monetary 
value  to  them,  would  this  lessen  the  number  of  requests  that  you 
get? 

In  other  words,  if  I  call  you  and  ask  for  a  report  and  know  I  am 
going  to  have  to  pay  for  the  report,  would  I  be  a  lot  more  selective 
in  giving  you  a  phone  call?  I  understand  your  argument  with 
schools  and  libraries  and  that  sort  of  thing,  but  with  a  limited 
budget,  it  seems  to  me,  and  what  the  Chairman  had  on,  if  you  were 
getting  reimbursed  for  the  reports  themselves,  plus  the  fact  that 
the  cost  for  the  reports  would  probably  decrease  the  number  of  in- 
quiries that  were  made,  because  if  it  is  free,  you  know,  pick  up  the 
phone  and  call  them.  No  big  deal. 

Ms.  Katzen.  I  don't  think  our  publication  budget  is  all  that  ex- 
pansive, even  in  a  totally  free  environment,  I  am  looking  here  at 
one  of  our  federal  publications,  the  Federal  Administrative  Proce- 
dure Sourcebook.  This  pulls  together  all  the  statutes  and  regula- 
tions on  rulemaking  and  adjudication. 

If  this  is  not  free  to  the  Federal  agencies,  and  most  importantly 
to  State  and  local  administrative  agencies  who  want  to  use  the  best 
practices  of  the  Federal  Government  as  their  model  for  proceeding, 
they  will  probably  find  other  sources  of  information  which  I  don't 
think  would  be  as  good.  I  don't  think  that  would  be  as  effective  in 
achieving  the  kinds  of  procedural  reforms  that  we  would  like  to 
have. 

Mr.  HoYER.  Let's  say  you  didn't  produce  them  and  let's  say  that 
is  a  necessary  document.  Wouldn't  Michie's  or  BNA  or  some  other 
group  produce  it,  sell  it,  and  make  a  profit  on  it  because  there  was 
a  demand  for  it?  I  am  not  taking  the  position  that  it  is  not  a  very 
useful  document,  particularly  for  practitioners,  I  am  sure  it  is  a 
very  useful  document. 
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When  I  practiced  law  I  purchased  out  of  money  I  would  earn,  an 
awful  lot  of  books  from  Michie's  and  other  groups.  Do  you  think 
that  the  private  sector  would  not  produce  that  and  if  they  wouldn't 
produce  that,  it  is  because  they  perceive  there  is  not  a  market  for 
it? 

Ms.  Katzen.  No,  I  believe  they  probably  would  produce  it.  The 
question  is  whether  the  State  governments  would  be  able  to  pay 
the  amount  of  money  they  would  charge  for  it  because  they  would 
charge  an  enormous  amount. 

Mr.  HOYER.  How  much  do  we  charge? 

Mr.  Lubbers.  It  is  sold  in  the  (^vemment  Printing  OfTice  as 
well.  We  only  give  out  single  copies.  If  someone  wants  more  than 
one  copy,  we  tell  them  to  go  to  the  GPO  and  GPO  may  sell  it  for 
$20 — we  can  look  that  up. 

Mr.  HOYER.  So  if  Hogan  &  Hartson  called  you  up  and  said,  we 
want  a  copy  of  it,  we  will  send  a  messenger  over,  you  would  give 
it  to  them? 

Mr.  Lubbers.  As  long  as  our  stock  is  sufficient,  yes. 

Mr.  HOYER.  Do  you  know  what  the  cost  of  that  book  is? 

Mr.  Lubbers.  We  can  get  it  from  GPO.  I  think  it  is  over  $20. 

Ms.  Harshaw.  We  will  have  to  provide  that  for  the  record. 

[The  information  follows:] 

The  Administrative  Procedure  Sourbook  sells  for  $32.  The  Conference's  most  re- 
cent publication,  the  Manual  for  Administrative  Law  Judges,  which  was  just  re- 
leased, sells  for  $9.50. 

Mr.  HOYER.  Your  speculation  is  if  the  private  sector  produced  it, 
they  would  charge  $100  for  it? 

Ms.  Katzen.  At  least.  I  was  an  adjunct  professor  at  Georgetown 
Law  School  teaching  administrative  law  before  I  took  this  present 
position.  I  have  been  doing  administrative  law  for  a  long  time,  and 
I  was  inundated  with  various  books  which  were  very  expensive. 
They  were  sending  them  to  me  because  I  was  a  teacher. 

They  were  very  expensive  and  yet  they  were  really  shoddy  by 
comparison  with  the  caliber  of  materials  that  have  been  put  to- 
gether by  ACUS.  A  lot  of  the  ACUS  materials  have  been  put  to- 
gether with  peer  review  through  the  public  member  participation, 
and  I  believe  that  the  primary  beneficiaries  for  something  like  this 
is  not  a  practitioner,  but  a  manager  of  a  Federal  agency.  One  of 
the  things  that  ACUS  wanted  to  do 

Mr.  HoYER.  May  I  ask  you  a  question  on  that? 

Ms.  Katzen.  Sure. 

Mr.  HoYER.  We  have  some  information  that  as  a  regular  practice, 
you  send  to  almost  every  SES  your  publications;  is  that  correct? 

Mr.  Lubbers.  Just  the  newsletter. 

Mr.  Hoyer.  The  newsletter  goes  to  every  SES.  The  publications, 
per  se,  do  not? 

Mr.  Lubbers.  That  is  correct. 

Ms.  Katzen.  The  newsletter  is  distributed  in  large  part  because 
there  is  a  section  describing  what  research  is  being  undertaken  so 
that  if  they  have  an  interest  in  it,  they  will  know  that  we  are  work- 
ing on  it.  Duplication  of  effort  is  as  wasteful  as  inefficient  eff"ort. 
We  want  them  to  know  what  we  are  doing  and  give  us  their  input 
early  so  they  don't  come  to  us  about  a  proposed  recommendation 
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at  the  eleventh  hour,  and  this  does  not  work  with  our  agency.  That 
is  the  main  reason  we  send  it  to  the  SESers 

Mr.  HOYER.  I  understand.  If  they  want  pubHcations,  they  can  re- 
quest them. 

Ms.  Katzen.  It  does  have  a  list  of  publications. 

Mr.  HOYER.  Mr.  Lightfoot,  I  apologize  because  I  interrupted  you 
about  three  times.  I  try  not  to  do  that.  Mr.  Wolf  and  Mr.  Istook 
are  patiently  waiting,  and  I  want  to  apologize  to  them  as  well. 

Mr.  Lightfoot.  You  are  the  Chairman,  sir. 

Mr.  HOYER.  I  want  to  stay  the  Chairman. 

Mr.  Lightfoot.  I  am  pretty  much  at  the  end  of  the  questioning 
anyway.  The  comments  you  read  there  from  the  gentleman  from 
Texas  about  the  most  permanent  thing  is  a  temporary  Federal 
agency.  I  think  our  former  colleague.  Secretary  of  Labor,  Lynn 
Martin,  once  made  the  comment  that  she  didn't  believe  in  reincar- 
nation, but  if  she  did,  she  would  like  to  come  back  as  a  Federal 
agency  because  it  is  the  only  thing  she  knew  which  had  eternal  life, 
which  kind  of  goes  on  with  that  one,  but  I  appreciate  your  com- 
ments, Ms.  Katzen. 

To  the  publications,  I  would  only  say  that  a  document  of  that 
size  and  depth  and  of  the  amount  of  material  that  is  in  it,  if  a 
school  or  a  county  government  or  a  State  government  could  pur- 
chase that  for  a  20  dollar  bill,  it  would  seem  to  me  that  is  a  pretty 
cheap  investment  for  them. 

I  know  that  everyone  is  pinched  for  money,  but  if  we  had  some 
monetary  value  attached  to  the  products  that  you  folks  produce,  it 
might  help  you  with  your  budget.  At  the  same  time,  it  could  pos- 
sibly lower  your  work  load  to  some  degree  for  some  of  the  requests 
that  you  get  for  things  that  aren't  as  exhaustive  as  that  obviously. 
Just  a  comment. 

Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Mr.  Wolf. 

Mr.  Wolf.  Thank  you,  Mr.  Chairman,  and  welcome. 

Mr.  HOYER.  I  apologize  for  keeping  you  waiting. 

Mr.  Wolf.  That  is  okay.  I  agree  with  the  Chairman  and  the 
Ranking  Member,  I  don't  know  what  the  cutoff  is.  You  could — 
501(c)(3)  groups  you  could  give  it  to,  but  now  I  know  what  the  gen- 
tleman meant  about  my  friends  downtown. 

You  get  Hogan  &  Hartson  and  those  firms  who  frankly  will  prob- 
ably bill  their  client  for  the  hour  that  the  messenger  came  over, 
and  I  think  they  can  afford  to  pay,  and  I  think  they  should  pay, 
and  I  think  all  those  groups  should  pay. 

Ms.  Katzen.  I  was  formerly  a  partner  at  Wilmer,  Cutler  &  Pick- 
ering, but  I  will  defend  Hogan  &  Hartson.  They  can  afford  to  pay. 
Wilmer,  Cutler  &  Pickering  can  afford  to  pay. 

Mr.  Wolf.  I  will  bet  if  you  went  and  looked  at  some  of  the 
billings 

Mr.  HoYER.  The  President  wanted  her  to  be  his  counsel,  but  she 
said  no. 

Mr.  Lightfoot.  Wise  decision. 

Mr.  Wolf.  You  made  a  wise  decision,  but  they  should  pay  and 
I  think  they  can.  I  have  had  a  lot  of  calls,  not  this  time,  but  the 
last  time,  and  I  supported  restoring  money. 
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A  lot  of  very  conservative  people  called  me.  A  lot  of  very  liberal 
people  called  me,  people  that  I  have  known  over  the  years.  They 
have  had  a  lot  of  good  things  to  say.  What  would  happen  if  you  got 
$1.8  million  this  year? 

I  mean,  I  know  what  you  said  in  your  testimony,  but  will  you 
just 

Ms.  Katzen.  I  think  that 

Mr.  Wolf.  Because  you  could.  I  mean,  it  could  be — ^you  know,  it 
could  be. 

Ms.  Katzen.  I  think  that  in  that  event  I  would  seriously  rec- 
ommend disbanding  ACUS.  There  is  only  so  long  that  you  can  hold 
a  group  together  under  the  kind  of  extremist  circumstances  we 
have  now. 

BUDGET  REQUEST 

Mr.  Wolf.  What  is  the  number  that  you  could — I  know  the  ad- 
ministration puts  $2.6  million.  You  have  had  a  tightness.  You  know 
how  it  is  with  what  you  have  been  given,  although  I  think  that  was 
either  nothing  or — what  do  you  have  to  have  to  continue  to  operate 
whereby  you  think  you  could  still  get  by? 

Ms.  Katzen.  I  would  support  the  $2.6.  0MB,  in  reviewing  the  re- 
quest, asked  can  you  do  less  here,  can  you  do  less  here,  can  you 
do  less  here?"  OMB  did  this  with  virtually  every  agency. 

Mr.  Wolf.  What  was  it  last  year? 

Ms.  Katzen.  Last  year  we  were  ultimately 

Mr.  Hoyer.  In  1993  it  was  $2.4  million.  They  asked  for  $2.6  mil- 
lion in  1994,  we  gave  them  $1.8  million,  but  it  was  $2.4  million  in 
fiscal  year  1993. 

Mr.  Wolf.  They  asked  for  $2.4  million.  So  if  you  asked  for  $2.4 
million,  you  certainly  could  get  by  for  $2.4  million;  $2.6  million 
seems  to  be  a  big  jump 

Mr.  Hoyer.  Frank,  they  asked  for  $2.6  million  last  year;  $2.4 
million  in  fiscal  year  1993.  They  asked  for  $2.6  million  in  fiscal 
year  1994. 

Ms.  Katzen.  There  is  a  large  component  of  noncontroUable  costs. 
Staff  salaries  will  go  up;  benefits  will  go  up;  rent  will  go  up.  So  at 
some  point,  unless  the  funding  goes  up,  the  people  have  to  go 
down,  and  that  is  what  we  have  been  experiencing. 

That  is  why  $2.6  million  was  the  minimum  amount  possible  for 
what  we  call  the  full  staff,  which  is  the  24  FTEs. 

Mr.  Hoyer.  The  FTE  numbers  are  very  confusing. 

Mr.  Wolf.  So  if  we  give  you  $1.8  million,  you  think  it  is  pretty 
much  over. 

Ms.  Katzen.  I  can't  say  it  is  over,  but  I  think  that  I  would  seri- 
ously recommend  abolishing  the  agency  rather  than  having  it  limp 
along,  and  that  would  be  a  great  disservice  to  the  American  people. 
I  think  it  saves — as  I  said  before,  more  than  $1.8  million  each 
month  in  all  of  the  work  that  it  has  done.  I  haven't  done  the  cost 
benefit  analysis,  but  I  believe  that  there  are  programs  that  are  jus- 
tifiable, and  this  is  one  of  them,  and  to  ask  it  to  function  with  its 
arms  tied  behind  its  back,  its  feet  shackled  together,  a  blindfold  on 
and  gag  in  its  mouth,  doesn't  make  sense  at  some  point. 

Mr.  Lubbers.  Mr.  Wolf,  I  have  worked  there  since  1975  and  I 
agree  with  Ms.  Katzen  on  that.  We  made  it  through  this  -vf^av  wUV.- 
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out  furloughs  by  the  skin  of  our  teeth  or  I  should  say  we  are  mak- 
ing it  through. 

One  of  the  reasons  I  think  we  are  making  it  through  is  because 
we  don't  have  a  Chairman.  We  are  not  paying  a  Chairman's  salary. 
Next  year  we  hope  to  have  a  Chairman  whose  salary  we  will  be 
paying.  We  have  also  had  four  people  leave  that  we  really  didn't 
want  to  lose,  so  we  have  had  to  take  a  lot  of  steps  just  to  get  down 
to  avoiding  furloughs  this  year. 

Mr.  Wolf.  Well,  I  don't  have  any  other  questions.  I  appreciate 
your  comment.  I  think  what  you  do  is  important.  I  think  every 
agency  is  being  asked  to  take  cuts.  Maybe  you  should  be  at  $2.4 
million  or  $2.3  million. 

Obviously  you  make  a  persuasive  case  if  it  is  $1.8  million,  maybe 
you  ought  to  be  abolished  and  maybe  that  would  be  the  way  to  go. 
It  doesn't  make  any  sense  to  keep  you  and  you  don't  think  you  can 
actually  do  that  job. 

REIMBURSEMENT  FOR  PUBLICATIONS 

I  think  it  would  be  a  hard  stretch  to  get  to  $2.6  million,  my  sense 
is,  but  maybe  there  is  something  that  needs  to  be  in  between,  and 
I  guess  you  ought  to  probably  certainly  institute  for  those  of  us  who 
would  like  to  keep  you  in  existence,  you  probably  ought  to  institute 
quickly  the  charging  of  the  publications,  and  I  know  you  weren't 
excited  about  that,  but  we  have  abolished  up  here  a  number  of  pub- 
lications that  Congress  puts  out,  the  USDA  yearbook  is  gone  and 
a  lot  of  other  things  are  gone. 

The  calendar  situation  came  around.  I  didn't  order  all  the  cal- 
endars. You  know,  I  like  to  see  us  even  abolish  the  calendars  even, 
sdthough  a  lot  of  people  like  them,  but  maybe  we  should  be  charg- 
ing everyone  for  the  calendars,  so  I  think  you  should  probably  put 
it  together  and  charge  quickly,  if  you  have  the  authority  to  do  it, 
which  would  give  a  greater  incentive  to  the  Chairman  and  others 
to  give  you  what  you  are  trying  to  get. 

But  I  think  not  to  charge  Hogan  &  Hartson  and  all  those  firms, 
they  would  be — and  I  have  nothing  against  Hogan  &  Hartson.  It 
is  all  of  them,  and  someday  Mr.  Hoyer  and  I  might  be  downtown 
practicing.  I  don't  think  I  will,  but — certainly  not  with  those  firms. 
I  have  attacked  those  firms  so  much  now  that  I  don't  think  I  could 
ever  go  with  them. 

When  I  leave  here,  I  would  like  to  represent  the  downtrodden 
who  have  no  representation,  but  they  can  afford  it,  and  I  think 
they  should  and  universities,  libraries,  BNA,  when  I  was  out  prac- 
ticing law,  there  were  certainly  things  we  had  to  have  that  clearly 
if  there  was  a  price,  you  paid  for  them  and  maybe  the  whole  gov- 
ernment ought  to  be  going  to  that.  Maybe  the  break  off  is  the 
501(c)(3),  that  if  you  are  a  charitable,  nonprofit,  you  would  not,  or 
they  would  just  pay  cost,  whereas  if  it  is  a  profit  making,  they 
would  pay  the 

Ms.  Katzen.  We  will  certainly  look  into  that.  As  you  mentioned, 
I  think  we  may  need  authority  to  do  so.  We  will  look  to  see  if  we 
can  take  additional  steps  in  that  regard. 

Mr.  HoYER.  I  hope  we  don't  have  a  policy  that  will  produce  some- 
thing that  valuable  and  that  costly  that  we  are  compelled  to  give 
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it  away.  I  would  doubt  that  is  the  case.  The  Grovernment  Printing 
Office  is  certainly  not  in  that  position. 

Mr.  Edles.  I  will  look  into  it,  but  my  understanding  has  always 
been  that  agencies  cannot  charge  without  express  statutory  author- 
ity to  do  that  and  that  has  always  been  my  impression. 

Mr.  HOYER.  We  can  check  it  out. 

Ms.  Katzen.  Thank  you. 

Mr.  HoYER.  I  brought  that  up.  Mr.  Wolf  followed  it,  and  I  want 
to  make  it  clear  from  my  standpoint,  that  is  a  tangential  issue  at 
very  best. 

Mr.  Istook. 

RATIONALE  FOR  ACUS  VS.  PRIVATE  GROUP 

Mr.  Istook.  Thank  you,  Mr.  Chairman.  I  know  there  is  discus- 
sion about  your  publications,  of  course,  who  would  assume  that  role 
if  you  were  not  there,  whether  it  would  be  a  commercial  entity  or 
who. 

Are  you  aware  of  any  discussions,  the  American  Bar  Association, 
it  might  involve  anyone  else,  of  trying  to  create  a  private  group 
that  would  have  the  same — would  make  the  same  efforts  to  review 
administrative  actions  and  coordinate  the  flow  of  information? 

Ms.  Katzen.  I  am  not  aware  of  any  that  could  replicate  the  pri- 
vate/public dialogue  that  takes  place. 

Mr.  Istook.  Is  there  any  reason  why  a  private  group  would  not 
have  the  capability  of  doing  that  if  there  is,  indeed,  a  demand 
among  different  law  firms  or  other  entities  for  the  products  of  your 
group? 

Ms.  Katzen.  I  can't  say  unequivocally  that  no  private  sector  re- 
sponse could  come  forward.  On  the  other  hand,  there  is  attached 
to  the  testimony  a  list  of  instances  where  Congress  has  specifically 
asked  ACUS  to  do  certain  things. 

Those  kind  of  delegations  could  not  take  place  with  of  a  private 
group,  and  the  product  of  a  private  group  in  other  areas  I  would 
be  much  more  suspect.  Just  as  our  committee  members  were  con- 
cerned about  the  agencies,  funding  studies,  if  the  work  is  done 
under  the  auspices  of  a  private  entity,  rather  than  an  independent 
government  agency,  I  think  the  integrity  of  the  process  and  the  ac- 
ceptance with  which  the  end  result  would  be  greeted  would  be  very 
different. 

I  should  also  add  that  one  of  the  effects  of  the  structure  we  have 
now  is  that  our  meetings  are  all  open  to  the  public.  They  are  pre- 
ceded by  a  public  notice  in  the  Federal  Register  sa3dng  that  we  are 
about  to  meet. 

People  can  come  to  those  meetings  and  participate  in  them.  If  it 
is  done  under  private  auspices,  the  doors  can  be  closed,  and  once 
the  doors  are  closed,  suspicions  run  high.  Legitimately  or  illegit- 
imately, people  ask  what  happened  behind  those  closed  doors. 

So  I  think  that  the  format  that  is  established  through  this  inde- 
pendent agency  is  good  not  only  for  the  process,  but  for  the  prod- 
uct. 

conference  meetings 

Mr.  Istook.  Well,  I  am  not  so  naive  to  believe  that  no  govern- 
ment agency  has  an  agenda  and  that  by  virtue  of  being  a  govern- 
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ment  agency,  any  entity  acquires  an  imprimatur  of  independence 
on  that,  and  I  think  that  the  product  of  any  group  is  not  automati- 
cally accorded  weight  just  because  it  comes  from  a  government  en- 
tity as  opposed  to  a  private  entity. 

You  mention  of  course  of  the  meetings,  if  I  understand  correctly 
from  your  testimony,  there  were  two  plenary  sessions  in  the  past 
year. 

Ms.  Katzen.  There  have  normally  been  two  plenary  sessions  for 
as  long  as  I  know. 

Mr.  ISTOOK.  How  many  persons  attended  each  of  those? 

Ms.  Katzen.  I  presided  at  the  last  one  and  I  would  say  there 
were  probably  somewhere  between  75  and  100  people.  We  have 
members  of  the  Conference;  we  have  senior  fellows  who  are  distin- 
guished persons  who  have  served  four  consecutive  terms  and  can 
no  longer  be  reappointed,  but  we  wish  to  keep  them  on  board. 

We  have  liaisons  from  the  judiciary  and  other  persons  who  are 
nonvoting  members  of  the  plenary,  and  I  have  seen  members  of  the 
press  in  attendance. 

Mr.  ISTOOK.  Of  the  plenary,  how  many  of  the  attendees  were  con- 
ference members?  There  is  what,  101  members  of  the  conference? 

Ms.  Katzen.  There  are  101  members,  not  counting  vacancies.  My 
answer  of  roughly  75  people  was  for  Conference  members.  They 
were  in  addition  to  the  other  people  in  attendance.  Members  may 
come  for  part  of  a  day;  or  for — ordinarily  we  meet  one  afternoon 
and  then  the  next  morning. 

There  are  two  or  three  items  on  the  agenda  in  the  afternoon  and 
two  or  three  items  on  the  agenda  the  next  morning,  and  there  will 
be  people  who  will  come  for  one-half  of  the  session  and  not  the 
other  and  vice  versa.  People  will  come  in  and  out — sometimes  the 
way  Congress  works,  given  the  press  of  other  business — ^but  I 
would  say  that  I  could  look  out  over  the  room  and  see  75  Con- 
ference members  at  any  one  time. 

Mr.  ISTOOK.  The  attendance  you  are  saying  is  75  percent  of  the 
conference  members,  not  designees  of  the  conference  members,  but 
the  actual  conference  members  themselves? 

Ms.  Katzen.  That  is  right. 

Mr.  ISTOOK.  Did  you  keep  record  of  that  attendance? 

Ms.  Katzen.  You  are  given  a  badge  when  you  come  in.  You  pick 
it  up  from  the  receptionist  who  checks  off  that  you  have  been  there, 
and  you  return  it  at  the  end,  so  they  are  available  for  the  next 
meeting  so  we  don't  have  to  spend  more  money  for  new  badges.  We 
keep  track  of  the  attendance,  and  I  can  get  you  more  specific  fig- 
ures if  you  like. 

Mr.  ISTOOK.  I  would  just  like  to  see  the  attendance  record  of  the 
plenary  sessions  of  the  conference  members  and  if  you  have  any 
other  document,  generating  a  list  of  attendees,  I  would  be  genu- 
inely interested  in  that. 

On  the  ability  of  the  agencies  to  perform  this  review  of  their  own 
administrative  process,  does  not  each  agency  or  department  al- 
ready have  persons  internally  that  are  designated  to  be  reviewing 
their  work  and  their  performance  within  the  administrative  proc- 
ess? 

Ms.  Katzen.  There  are  individuals  within  each  agency  who  are 
charged  with  the  task  of  reviewing  regulations  and  some  agencies 
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and  departments  also  have  persons  who  think  about  the  process  is- 
sues generally. 

Again,  sitting  where  I  do  in  the  Office  of  Information  and  Regu- 
latory Affairs  in  the  Executive  Office  of  the  President,  I  can  tell 
you  that  the  capabilities,  the  interests,  the  energy  levels  are  very 
varied.  You  have  people  who  are  well  equipped  to  consider  their 
program's  regulations  but  who  do  not  have  an  opportunity  or  an  in- 
terest in  learning  about  the  practices  of  another  agency,  so  that  one 
of  the  functions  of  the  conference  is  to  bring  many  agencies  to  the 
table  and  to  share  information  so  no  one  has  to  reinvent  the  wheel, 
they  all  can  understand  and  glean  from  each  other  how  best  to 
function  under  the  circumstances. 

ROLE  OF  CONFERENCE  IN  SHARING  INFORMATION 

Mr.  ISTOOK.  Is  that  the  root  of  part  of  the  problem,  that  too  many 
agencies  have  people  whose  capability  and  energy  levels  are  too 
low?  I  think  those  were  the  terms  you  used,  that  the  capability  and 
energy  levels  are  varied  in  those. 

Isn't  that  part  of  the  problem,  that  the  agencies  internally  are 
not  making  sure  that  they  have  people  who  are  capable  and  who 
are  energetic  in  pursuing  these  internal  efforts? 

Ms.  Katzen.  But  it  is  outside  their  mandate.  The  people  who  are 
in  the  agencies  are  there  because  if  it  is  the  Environmental  Protec- 
tion Agency  or  if  it  is  the  Department  of  Agriculture — they  are  sup- 
posed to  be  focusing  on  what  they  were  intended  to  do;  for  them 
to  go  beyond  their  mandate  and  to  look  elsewhere  is  above  and  be- 
yond the  call  of  duty. 

This  pulls  them  together  in  a  constructive  way. 

Mr.  ISTOOK.  You  are  telling  me  it  is  above  and  beyond  the  call 
of  duty  for  an  employee  in  an  administrative  agency  that  has  regu- 
latory or  rulemaking  authority,  for  them  to  look  at  the  efficiency 
of  their  process  is  not  a  part  of  their  job,  but  it  is  beyond  the  call 
of  duty? 

Ms.  Katzen.  No. 

Mr.  ISTOOK.  That  seems  to  sound  like  what  you  are  saying  and 
I  have  got  to  reject  that. 

Ms.  Katzen.  I  can  understand  your  rejecting  that.  Let  me  try  to 
restate  what  I  am  saying.  While  there  are  people  in  the  agency 
who  are  charged  with  reviewing  regulations,  they  are  charged  with 
reviewing  their  own  regulations  and  ordinarily  function  within 
their  department  to  assure  that  their  regulations  are  consistent 
with  their  mandates  and  satisfy  their  own  rules  of  process. 

They  have  inherited,  they  have  received,  they  have  been  blessed, 
and  sometimes  their  oversight  bodies  have  told  them  what  it  is 
they  should  be  focusing  on.  What  we  have  a  chance  to  do  at  ACUS 
is  to  look  across  agencies  and  discern  best  practices,  and  then  rec- 
ommend to  Congress  that  they  adopt  that  particular  process  for  all 
applicable  agencies. 

For  a  particular  individual  at  an  agency  to  try  to  do  the  staff 
work  necessary  to  survey  all  the  other  agencies  and  make  the  judg- 
ments necessary  as  to  what  is  the  best  way  of  proceeding,  and  then 
to  carry  the  ball  himself  or  herself  to  the  oversight  committees,  to 
say  that  the  agency  ought  to  be  doing  it  differently,  is  a  very  dif- 
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ferent  function.  For  ACUS  to  do  that,  as  an  independent  agency, 
makes  enormous  sense.  That  is  what  I  was  trying  to  say. 

RATIONALE  FOR  ACUS  VS.  IN-HOUSE  EFFORTS 

Mr.  ISTOOK.  Yes.  My  concern,  I  am  sure  you  understand  it,  and 
I  know  you  are  not  going  to  agree  with  it  of  course  in  the  situation 
of  ACUS,  is  that  if  the  problem  goes  back  to  the  oversight  bodies 
and  the  mandates  that  they  give  to  their  employees  and  how  they 
define  their  jobs,  and  because  of  that  there  is  a  deficiency  in  their 
efforts  to  examine  the  administrative  process,  then  we  have  a  prob- 
lem with  the  oversight  bodies  that  we  need  to  improve  and  rather 
than  trying  to  cure  the  problem  by  creating  a  new  agency  to  deal 
with  that.  Instead  of  having  each  department  or  agency  internally 
realizing  that  as  part  of  their  job,  then  we  will  end  up  with  just 
a  series  of  other  agencies  to  prop  up  the  existing  agency's  efforts 
in  these  regards,  and  that  is  one  of  the  things  that  causes  govern- 
ment to  proliferate  to  the  size  that  it  does  where — and  I  think  that 
is  actually  one  of  the  focuses  of  the  National  Performance  Review 
is  to  say  that  each  agency  should  be  covering  the  full  scope  of  its 
responsibilities  rather  than  saying  we  will  look  to  some  specialized 
agency  to  prop  us  up  in  these  areas. 

And  that  is  one  of  the  difficulties  that  we  historically  find  when 
we  are  trying  to  see  where  we  can  reduce  the  size  of  government. 

Mr.  Lubbers.  Can  I  give  you  an  example? 

Mr.  ISTOOK.  Let  me  just  conclude  very  briefly.  It  is  not  the  ques- 
tion of  whether  the  function  that  you  are  attempting  to  cover  needs 
to  be  done.  It  is  the  question  of  whether  you  need  to  create  an  out- 
side group  rather  than  having  each  existing  department  or  board 
or  agency  use  part  of  its  internal  resources  to  conduct  that  effort 
and  which  of  course  should  include  coordination  with  other  agen- 
cies. 

Mr.  Lubbers.  I  think  it  is  actually  more  efficient  to  do  what  we 
do  in  this  respect.  The  National  Performance  Review  recommended, 
and  the  President  issued  a  directive,  that  each  agency  should  at- 
tempt to  do  a  negotiated  rulemaking  with  one  of  its  rules.  We  then 
got  a  call,  for  example,  from  the  Department  of  Energy  that  said 
could  you  come  over  and  tell  us  about  negotiated  rulemaking?  How 
do  we  need  to  do  it?  Do  we  hire  a  convener?  Do  we  have  to  open 
all  the  meetings?  Can  we  have  subgroups?  What  are  the  procedures 
to  use? 

The  Department  of  Energy's  general  counsel's  office  is  obviously 
very  expert  in  energy  matters,  but  they  didn't  know  much  about 
negotiated  rulemaking.  They  could  have  hired  somebody  to  learn 
about  negotiated  rulemaking  or  had  one  of  their  attorneys  brush  up 
on  it  and  spend  a  lot  of  time  learning  it. 

Every  agency  could  have  done  that  and  you  would  have  had  50 
more  employees  hired  in  the  Federal  (government  to  learn  about 
negotiated  rulemaking.  Instead,  the  Administrative  Conference  has 
a  couple  people  on  staff  who  can  go  over  there  and  have  a  couple 
of  meetings  with  them  or  even  hold  a  government-wide  symposium 
and  take  care  of  that  problem  with  one  or  two  people,  thereby  sav- 
ing the  government  a  lot  of  money. 

Ms.  Katzen.  You  also  have  greater  consistency  as  well.  It  is  con- 
ceivable, and  I  have  seen  this  in  my  other  capacity,  that  individ- 
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uals  within  the  agency  will  come  up  with  a  process  that  they  think 
makes  sense,  and  then  you  will  have  different  approaches  used  in 
different  agencies. 

One  of  the  issues  that  has  been  discussed  a  great  deal  is  risk  as- 
sessment and  risk  analysis.  One  of  the  problems  with  comparative 
risk  assessment  is  that  agencies  left  to  their  own  devices  have 
come  up  with  what  they  think  is  the  appropriate  approach  for 
them,  but  then  it  may  not  be  comparable. 

So  you  could  have  a  lot  of  different  spokes  moving  in  different 
directions,  and  there  are  some  areas,  and  administrative  process  I 
think  is  one  of  the  few,  where  consistency  and  compatability  makes 
sense  and  is  cost  effective. 

Mr.  ISTOOK.  Does  that  overlap  with  some  of  the  functions  of 
OIRA  that  you  worked  with  there? 

Ms.  Katzen.  No.  They  meet,  but  I  don't  think  it  is  an  overlap  I 
had  earlier  answered  in  response  to  Mr.  Wolfs  question — or  Mr. 
Lightfoot's  question — that  I  do  not  think  that  OIRA  could  perform 
most  of  the  functions  that  are  performed  by  ACUS. 

The  reason  I  accepted  the  President's  designation  as  vice  chair 
of  ACUS  is  that  the  continued  existence  of  a  viable  ACUS  is  impor- 
tant to  my  achieving  the  results  I  am  striving  for  at  OIRA,  and  if 
there  were  no  ACUS,  my  office  would  be  one  of  the  first  to  miss 
them.  That  is  why  I  was  willing  and  interested  in  serving  in  this 
capacity  on  an  interim  basis.  I  do  not  think  OIRA  could  do  ACUS' 
job. 

Mr.  ISTOOK.  Thank  you  very  much.  I  really  appreciate  your  com- 
ments. 

Mr.  HOYER.  Mr.  Darden. 

Mr.  Darden.  I  have  no  questions. 

Thank  you,  very  much  for  being  here.  We  appreciate  your  coming 
here  today. 

CONCLUSION 

Mr.  HOYER.  Ms.  Katzen,  I  have  a  lot  of  other  questions,  but  we 
now  have  Governor  Winter  waiting  and  we  don't  want  to  keep 
them  here  forever.  As  Congressman  Darden  observed,  perhaps  the 
irony  of  government  is  if  we  get  so  big  we  can't  get  a  handle  on 
it,  we  let  go.  If  you  are  small  enough  that  we  can  understand  you, 
you  are  in  trouble. 

The  American  public  gets  very  angry  at  what  is  perceived  as 
large  salaries.  Yet  we  are  spending  $2  billion  on  an  aircraft  carrier. 
That's  all  right  because  we  need  an  aircraft  carrier.  That  is  the 
way  it  is. 

I  want  to  say,  I  think  you  have  done  an  excellent  job  represent- 
ing your  agency.  I  want  to  reiterate  that  I  have  had  a  lot  of  people 
for  whom  I  have  a  great  deal  of  respect,  saying  that  the  Adminis- 
trative Conference  performs  outstanding  service  for  the  country  as 
well  as  for  the  government. 

I  believe  the  Vice  President's  office  and  obviously  Mr.  Panetta 
are  convinced  that  with  NPR,  ACUS  becomes  even  more  important. 

Ms.  Katzen.  Exactly. 

Mr.  HOYER.  You  have  made  that  point  in  your  statement. 

Funding  ACUS  is  an  issue  as  to  whether  or  not  we  can  make 
some  hard  decisions  in  government  about  how  we  do  business.  It 


46 

is  a  verity  that  once  we  establish  an  agency,  it  creates  its  own  con- 
stituency. If  you  are  talking  about  just  the  24  ACUS  employees, 
some  of  them  may  live  in  my  district  so  they  become  a  very  impor- 
tant constituency. 

If  we  create  something  in  1962,  we  need  to  talk  about  whether 
or  not  the  fact  that  they  currently  exist  means  that  they  ought  to 
continue  to  exist.  You  have  presented  some  very  important  evi- 
dence here.  Your  statement  was  good  and  this  has  been  a  good 
hearing.  You  are  going  to  give  good  answers  to  these  questions,  and 
we  are  going  to  seriously  consider  your  request. 

The  reason  I  have  taken  this  time  with  an  agency  that  normally 
you  would  not  take  as  much  time,  is  because  we  need  to  come  to 
grips  with  it. 

Maybe  you  are  right.  Maybe  this  function  can  be  performed  bet- 
ter by  an  independent,  $2.6  million  agency,  not  a  big  sum  of 
change.  It  is  not  going  to  affect  the  national  debt  one  way  or  the 
other.  On  the  other  hand,  there  are  people  as  you  know  who  be- 
lieve that  essentially  the  greatest  proponents  of  ACUS  are  folks 
who  could  afford  to  do  this  service  for  themselves — private  law 
firms.  Many  of  these  firms  have  representatives  who  find  it  a  very 
useful  service. 

I  also  understand  your  premise  that  you  in  government  and  the 
executive  departments  feel  this  is  a  very  important  agency  and  is 
worth  every  dollar  we  spend  on  it. 

This  has  sort  of  become  something  that  people  can  get  a  handle 
on  and  look  at  it.  However,  just  because  we  get  a  handle  on  it,  I 
want  to  be  fair  about  it.  This  Committee  believes  you  are  doing 
good  work  but  is  it  work  that  uniquely  needs  to  be  done  by  this 
Conference? 

I  think  some  of  the  employees  probably  cringed  when  they  heard 
you  say  either  $2.6  million  or  nothing.  That  is  a  hard  ball  ap- 
proach, and  probably  made  them  a  little  nervous,  but  I  understand 
what  you  are  saying,  and  it  is  probably  is  a  good  position  for  us 
to  take.  Many  times  we  don't  do  that.  We  give  a  little  money  to 
this,  this,  this  and  the  other  on  the  theory  that  we  will  make  every- 
body a  little  happy,  but  it  really  won't  get  the  job  done. 

Ms.  Katzen.  I  appreciate  very  much  your  candor  and  openness 
in  all  of  this,  and  I  believe,  both  as  Acting  Chair  of  ACUS  and  in 
my  position  at  0MB,  that  this  is  exactly  the  kind  of  scrutiny  that 
every  agency  should  have,  large  or  small. 

And  so  I  take  it  in  the  spirit  in  which  it  is  offered,  which  is  high- 
ly constructive.  We  will  respond  to  your  questions.  I  think  that  we 
can  justify  our  continued  existence,  because  I  am  convinced  this  is 
a  good  thing  for  the  government  to  continue  to  fund  as  it  is. 

Thank  you  for  your  time. 

Mr.  HOYER.  Thank  you  very  much  for  being  with  us. 

[Questions  submitted  for  the  record  and  budget  justification  ma- 
terials follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

A.  EFFECT  OF  FY  1994  FUNDING  REDUCTION 

QUESTION: 

As  you  know,  this  Committee  took  the  highly  unusual  step  of  eliminating  the 
appropriation  request  for  ACUS  in  FY  1994.  The  Senate  recommended  $1,800,000 
which  the  House  ultimately  agreed  to  in  conference. 

1 .  How  has  ACUS  accommodated  this  reduction? 

2.  Considering  the  FY  1994  appropriation  request  was  to  monitor  ongoing  studies,  was 
any  new  work  not  initiated  because  of  this  reduction? 

ANSWER; 

We  have  accommodated  the  reduction  through  a  combination  of  personnel  and  program 
actions.  The  reduction  has  resulted  in  the  loss  of  four  permanent  staff  members  and  the 
inability  to  replace  them.  In  addition,  one  attorney  was  permitted  to  accept  a  Fulbright 
Fellowship  teaching  administrative  law  in  Bulgaria  and  has  been  put  on  leave  without  pay. 
The  Deputy  Research  Director  has  been  detailed  to  the  Department  of  Transportation  for 
3  months,  and  three  attorneys  have  been  detailed  to  the  Department  of  Transportation  for 
50%  of  their  time  for  3  months.  Another  attorney  has  shifted  to  a  4-day  week.  In 
addition,  there  is  a  temporary  vacancy  for  the  position  of  the  Chairman  of  the  Conference. 
The  personnel  costs  associated  with  these  positions  are  being  used  to  fund  the  remaining 
positions. 

The  publication  of  ACUS'  recommendations  in  the  1994  Code  of  Federal  Regulations  has 
been  eliminated.  Publication  of  sourcebooks  has  been  postponed  until  FY  1995.  All  staff 
travel  has  been  eliminated.  Library  spending,  both  books  and  subscriptions,  has  been  cut 
to  the  bare  minimum.  Routine  access  to  Lexis/Nexis  has  been  suspended  until  FY  1995. 
The  circulation  of  ACUS'  newsletter  has  been  reduced.  And  finally,  the  general  public  is 
being  asked  to  pay  for  postage  on  sourcebooks  and  other  related  research  material  that  is 
requested  from  ACUS.  As  of  the  date  of  the  hearing,  we  have  been  able  to  avoid 
conducting  a  reduction-in-force  or  flirioughing  the  staff.  These  measures  will  be  used  only 
as  a  last  resort. 

Our  FY  1994  Appropriation  Request  for  $2,400,000  made  no  provision  for  new  research. 
FY  1994  was  the  fourth  year  in  our  4-year  authorization  cycle,  and  our  ceiling  for  that 
year  was  $2.4  million.  When  that  ceiling  was  set  in  1990,  it  was  anticipated  that  the 
amount  would  allow  at  least  $100,000  for  new  research;  however,  unforeseen  personnel 
costs  associated  with  the  FERS  program  absorbed  that  amount,  necessitating  a  budget 
that  focused  primarily  on  implementing  and  monitoring  ongoing  research  projects.  The 
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only  new  research  has  resulted  from  interagency  funded  requests  We  explain  in  our 
answer  to  question  F  why  this  is  not  the  optimum  situation.  Prior  to  the  budget  reduction 
that  resulted  in  the  $1,800,000  appropriation  for  FY  1994,  ACUS  was  committed  to 
monitoring  ongoing  projects  and  aggressive  implementation  efforts.  With  the  resulting 
loss  of  several  key  staff  members,  the  Conference  was  forced  to  shif\  its  focus  and 
dedicate  the  remaining  staff  members  to  maintaining  ongoing  projects,  carrying  out  prior 
year  commitments,  and  performing  statutory  responsibilities  under  the  Administrative 
Dispute  Resolution  and  Negotiated  Rulemaking  Acts. 

Several  new  and  important  administrative  procedure  issues  in  major  federal  programs 
were  identified  for  consideration,  but  they  could  not  be  studied  in  FY  1994.  These  issues 
include: 

A.  Veterans  Benefits  Adjudication.  The  Conference  identified  the  need  to  study  the 
Department  of  Veterans  Affairs  (DVA)  process  for  adjudicating  veterans  benefits  claims. 
The  1988  legislation  that  created  the  Court  of  Veterans  Appeals  has  had  a  strong  impact 
on  the  DVA's  adjudication  process.  ACUS  has  been  aware  of  the  need  for  a  study  of  this 
for  years,  but  could  not  mount  the  effort  without  additional  funds.  A  study  of  this  nature 
would  benefit  the  Congress,  the  DVA,  and  ultimately  the  nation's  veterans.  This  is  a  high 
priority  for  the  future—see  S  1908,  a  bill  to  authorize  an  ACUS  study  of  this  program,  just 
introduced  by  Senator  Rockefeller. 

B.  The  EPA's  Superfund  program  has  been  criticized  from  all  angles  for  its  high 
transaction  costs.  ACUS  has  done  several  studies  of  aspects  of  the  programs  (e.g.,  "De 
Minimis  Settlements  Under  Superfund"  and  our  pending  study  of  judicial  review  of 
Superfund  orders),  but  a  more  comprehensive  study  would  have  assisted  the  Congress  and 
the  Administration  during  the  reauthorization  process  that  is  occurring  now. 

C.  EEOC.  The  EEOC  handles  EEO  complaints  for  U.  S.  Government  workers  and  the 
private  sector.  In  1992  the  agency  issued  new  rules  on  public  sector  cases  that  provide  for 
conciliation  by  the  employing  agency,  a  hearing  by  an  EEOC  hearing  officer,  an  appeal  to 
the  employing  agency,  and  possible  appeal  to  the  EEOC  Commissioners    In  private  sector 
cases,  the  EEOC's  power  is  limited  to  conciliation,  investigation,  and  determining 
reasonable  cause  (to  file  suit  in  court).  This  limitation  has  been  criticized  for  not 
producing  full  or  fast  relief  to  claimants    An  ACUS  study  could  compare  the  EEOC 
process  to  that  of  the  NLRB  which  does  have  fijll  adjudicatory  powers. 
Recommendations  for  process  or  structural  change  would  be  keyed  to  producing  more 
effective  EEO  enforcement. 

Because  of  severe  budget  limitations,  the  Conference  would  have  been  unable  to  pursue 
these  projects,  even  within  the  requested  $2,400,000  funding  level,  although  interagency 
funding  might  have  allowed  ACUS  to  begin  one  or  more  of  these  projects    With  a 
reduction  to  $1,800,000,  it  was  not  possible  to  undertake  even  the  preliminary  work 
required  to  begin  such  projects. 
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B.    USE  OF  NON-REIMBURSABLE  DETAILEES 

QUESTION: 

According  to  your  testimony,  one  method  used  by  ACUS  to  meet  its  staffing  needs  is  the 
use  of  employees  of  other  federal  agencies  on  a  non-reimbursable  basis.  As  you  know, 
this  is  a  practice  which  this  Subcommittee  watches  very  carefully  because  it  distorts  the 
actual  level  of  employment  at  both  the  receiving  agency  and  the  supporting  agency. 

1.  Under  what  legislative  authority  is  ACUS  using  non-reimbursable  detailees  and  how 
many  detailees  are  you  using? 

2.  What  is  the  estimated  length  of  these  details? 

ANSWER: 

The  Administrative  Conference  Act ,  5  U  S.C.  §595  (c)(l  1),  authorizes  the  Conference 
Chairman  to  "utilize,  with  their  consent,  the  services  and  facilities  of  federal  agencies  .  .  . 
with  or  without  reimbursement." 

Beginning  in  1988,  the  Conference  has  recruited  either  a  member  of  the  Senior  Executive 
Service  or  a  senior-level  GS-15  employee  on  a  temporary,  nonreimbursable  detail  to 
participate  in  Conference  activities,  including,  specifically,  those  implementing  the 
Administrative  Dispute  Resolution  Act    Employees  are  selected  by  their  agencies  (with 
the  agreement  of  the  Conference)  either  as  part  of  the  agency's  formal  SES  Candidate 
Development  program  or  Executive  Management  and  Development  program,  or  as  a 
developmental  activity  for  incumbent  members  of  the  SES    Because  the  Conference  is 
composed  of  all  of  the  principal  departments  and  agencies,  plus  individuals  from  the 
private  sector,  participation  in  Conference  activities  provides  visiting  executives  with  an 
exposure  to  government-wide  activity  and  interaction  with  the  private  sector  ordinarily  not 
available  at  their  own  agency.  It  also  provides  visiting  executives  with  hands-on 
experience  in  the  administration  of  alternative  means  of  dispute  resolution  that  will  be 
beneficial  when  they  return  to  their  agency.  We  currently  have  one  visiting  executive  on  a 
1-year  detail,  with  possible  renewal  for  an  additional  6  months. 

With  the  reduction  in  the  Conference's  appropriation  for  FY  1994  and  the  separation  of 
the  Conference's  Executive  Director  in  December  1993,  the  Conference  obtained  the 
temporary  services  of  a  second  nonreimbursable  detailee,  a  GM- 1 5  manager  who  serves 
as  Acting  Executive  Director.  Her  detail  is  for  120  days. 


50 


C.    ACUS  ROLE  IN  NATIONAL  PERFORMANCE  REVIEW 

QUESTION; 

Your  testimony  indicates  that  the  Vice  President's  National  Performance  Review  included 
recommendations  for  more  increased  effort  on  the  part  of  ACUS. 

1 .  What  NPR  recommendations  are  specific  to  ACUS  programs? 

2.  What  do  you  estimate  will  be  the  level  of  your  involvement  with  implementing  the 
NPR  recommendations  in  1995? 

3.  Did  ACUS  provide  staff  support  in  the  development  of  recommendations  for  the  NPR 
and  if  so,  what  was  the  level  of  this  support? 

ANSWER: 

Several  NPR  recommendations  directly  rely  on  ACUS  programs: 

A.  Negotiated  Rulemaking.   A  primary  NPR  recommendation  (p.  1 18,  NPR  Report)  is 
that  "Agencies  will  make  greater  use  of  negotiated  rulemaking."  This  is  a  regulatory 
process  reform  developed  by  ACUS  and  ACUS  is  being  called  upon  to  implement  this 
recommendation  because  of  its  assigned  role  under  the  Negotiated  Rulemaking  Act  (see 
below).   See  also  Recommendation  DOL03  (p.  146)— Expanded  use  of  reg-neg  by  Labor 
Department—and  Recommendation  OPM03  (p.  168)— Improve  0PM' s  policymaking 
process  through  experimental  use  of  reg-neg 

B.  ADR  Another  primary  NPR  recommendation  (p  1 19,  NPR  Report)  is  that  "Agencies 
will  expand  their  use  of  alternative  dispute  resolution  techniques."  Again,  ACUS 
recommendations  provide  the  basis  for  this  proposal,  as  recognized  in  the  Administrative 
Dispute  Resolution  Act  of  1990  and  Executive  Order  12778  (Civil  Justice  Reform) 
ACUS  is  already  engaged  in  numerous  implementation  activities  (see  below).  See  also 
Recommendation  DOL04  (p.  146)— Expanded  use  of  ADR  by  Labor  Department— and 
Recommendation  HRM08  (p.  163)— All  agencies  should  develop  ADR  methods  for 
employment  disputes. 

C.  Increase  Effectiveness  of  Offices  of  General  Counsel    The  Streamlining 
Management  Control  Team  Recommendation  SMC04  (p.  160)  urged  that  agency  general 
counsels  work  under  ACUS'  leadership  to  develop  a  better  understanding -of  who  their 
clients  are— with  more  emphasis  being  placed  on  the  line  managers.  ACUS  was  selected  as 
implementing  agency  because  of  its  ongoing  forum  for  agency  general  counsels. 

D    Improving  Regulatory  Systems    This  Team's  report  contains  ten  recommendations, 
several  of  which  (including  the  ADR  and  Reg-Neg  Recommendations)  envision  an 
important  role  for  ACUS.  REGOl -Create  an  Interagency  Regulatory  Coordinating 
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Group— has  been  implemented  by  President  Clinton's  Executive  Order  12866,  which 
created  the  "Regulatory  Working  Group"  (RWG),  to  which  ACUS  has  been  appointed  as 
a  member.  REG04~Enhance  Public  Awareness  and  Participation—encourages  agencies  to 
consider  instituting  an  ombudsman  office  and  references  ACUS'  "useful  guidelines"  on 
how  to  do  so.  ACUS  has  also  been  asked  by  the  RWG  to  explore  use  of  electronic 
communications  in  rulemaking  and  in  negotiated  rulemakings.  REG05— Streamline 
Agency  Rulemaking  Procedures— urges  ACUS  to  examine  possible  legislative  approaches 
to  streamlining.  Finally,  REGIO— Provide  Better  Training  and  Incentives  for  Regulators— 
specifically  recommends  that  the  President  direct  ACUS  "to  establish  an  ongoing  training 
program  for  presidential  appointees."  It  also  urges  that  consideration  be  given  to 
incorporating  the  Legal  Education  Institute  (now  part  of  the  Department  of  Justice)  into 
ACUS,  "since  a  large  portion  of  LEI' s  courses  relate  to  various  aspects  of  administrative 
law  and  process,  which  are  ACUS'  area  of  expertise."  (p.  71,  Improving  Regulatory 
Systems  Accompanying  Report). 

E    Electronic  Communications.  ACUS  was  selected  to  organize  and  implement  one  of 
three  government-wide  NPR  "reinvention  laboratories"  on  electronic  mail    The  e-mail 
system  developed  for  this  pilot  will  be  a  demonstration  project  on  interactive  ADR 
communication.  The  project  was  selected  by,  and  is  being  done  in  conjunction  with,  the 
General  Services  Administration. 

ACUS  expects  to  have  heavy  involvement  in  the  above-described  NPR  recommendations 
in  FY  1995: 

A.  Negotiated  Rulemaking.  On  September  30,  1993,  President  Clinton  issued  a  directive 
requiring  agencies  to  select  at  least  one  of  their  pending  rulemakings  for  reg-neg  or 
explain  why  that  was  not  feasible.  Shortly  thereafter,  ACUS  and  OIRA  organized  and 
held  a  symposium  for  agencies  on  how  to  comply  with  the  directive.  Follow-up  is  planned 
for  FY  1995  as  agencies  begin  to  undertake  their  selected  reg-negs.  ACUS  staff  expect  to 
continue  to  be  consulted  frequently  and  possibly  to  be  asked  to  assist  in  undertaking  these 
agency  reg-negs. 

B.  ADR.  ACUS  has  numerous  activities  underway  to  help  implement  the  NPR's  ADR 
recommendation— within  and  outside  the  government.  Within  the  government,  ACUS  has 
organized  and  administered  five  interagency  working  groups  on  ADR  (Clearinghouse  and 
Outreach,  Implementation,  Systems  Design,  Training  and  Education,  and  EEO).  We  have 
produced  a  video  for  agency  personnel  that  promotes  ADR.  We  are  also  planning  (with 
the  Department  of  Justice)  a  government-wide  symposium  on  agency  ADR    Outside  the 
government,  we  have  organized  the  leading  private  sector  ADR  organizations  into  a  task 
force  to  work  to  support  the  NPR  recommendations.  All  of  these  activities  will  accelerate 
in  late  1994  and  in  1995. 

C.  Increase  Eflectiveness  of  Ofllce  of  General  Counsel.  ACUS  plans  to  increase  its 
program  of  regular  meetings  with  agency  general  counsels  and  help  coordinate  agency 
legal  activities  with  respect  to  administrative  law  issues  of  common  concern 
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D.  Improving  Regulatory  Systems.  As  mentioned  above,  the  Regulatory  Working 
Group  is  relying  heavily  on  ACUS  in  several  of  its  initiatives—streamlining  rulemaking, 
exploring  uses  of  electronic  communication  in  rulemaking,  and  establishing  training 
programs  for  presidential  appointees.  Each  of  these  projects  will  likely  come  to  fruition  in 
1994-95. 

E.  Electronic  Communication.  ACUS'  "Reinvention  Laboratory"  on  ADR  e-mail  will 
be  fully  operational  in  1994,  and  ACUS  anticipates  heavy  agency  interest  and  involvement 
in  1995. 

ACUS  provided  staffing  assistance  to  the  Vice  President's  NPR  effort    NPR  asked  ACUS 
Research  Director  Jeffrey  Lubbers  to  serve  as  a  Team  Leader  for  one  of  NPR's 
Governmental  Systems  Teams  from  April  to  September  1993.  Mr.  Lubbers  essentially  did 
double  duty  as  he  continued  to  serve  in  his  ACUS  position  during  that  time    ACUS' 
Office  of  the  Chairman  also  provided  a  large  number  of  studies  and  past  recommendations 
to  the  NPR  when  it  began  and  additional  support  on  an  ad  hoc  basis  (primarily  through 
Mr.  Lubbers'  intercession)  throughout  the  study.  See  the  attached  letter  fi-om  the  Vice 
President  thanking  Mr.  Lubbers. 


D.    IMPLEMENTATION  OF  STUDIES 

QUESTION; 

The  material  provided  to  the  Committee  concerning  the  implementation  of  ACUS  studies 
since  1968,  shows  varying  levels  of  implementation  from  "fully  implemented"  to  "not 
implemented"  as  well  as  "implementation  in  progress" 

L  How  does  ACUS  measure  the  level  of  implementation;  for  example  what  is  the 
difference  between  "substantially  implemented"  and  "partially  implemented"? 

2.  In  comparing  the  material  provided  in  support  of  the  FY  1994  request  and  that 
provided  for  FY  1995,  I  found  21  examples  of  studies  in  which  the  implementation  status 
changed  while  the  wording  describing  the  implementation  did  not    How  do  you  explain 
these  changes  in  implementation  status  when  the  description  of  the  study  results  has  not 
changed? 

3.  The  implementation  status  titled,  "in  progress"  can  be  a  little  misleading  in  that  the  "in 
progress"  means  that  you  have  made  recommendations  but  not  necessarily  that  the 
recommendations  are  even  being  considered  for  implementation    How  do  you  justify  the 
use  of  the  term,  "implementation  in  progress"? 
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4.  Is  there  any  analysis  used  by  ACUS  to  determine  if  its  recommendations  actually  save 
the  government  any  money?  Please  provide  a  total  of  the  level  of  actual  savings  that  has 
accrued  to  the  federal  government  since  1968. 

ANSWER: 

The  Implementation  Digest 

The  Conference's  Implementation  Digest  provides  a  general  guide  to  the  level  of 
implementation  for  each  recommendation.  The  categories  are  based  on  the  staff's 
assessment  of  the  current  status  and  the  degree  of  implementation  that  appears  to  be  in 
progress.  The  designations  are  based  on  the  information  available  to  the  Conference 
because  resources  do  not  permit  a  detailed,  recommendation-by-recommendation  study  of 
the  levels  of  implementation. 

We  consider  recommendations  to  have  been  "fully  implemented"  when  they  have  been  put 
into  place,  either  entirely  or  with  changes  not  considered  inconsistent  with  the  fundamental 
character  of  the  recommendation,  through  necessary  legislative,  administrative,  or  court 
action. 

Recommendations  are  "substantially  implemented"  when  they  have  been  put  in  place  in 
large  measure.  For  example,  key  features  of  the  recommendation  may  have  been  adopted, 
or  many  (but  not  all)  affected  agencies  may  have  adopted  the  recommendation. 

Recommendations  are  considered  "partially  implemented"  when  significant  features  of  the 
recommendation  have  been  put  into  place  but  important  aspects  of  the  recommendation 
remain  unimplemented  or  where  some  important  agencies  have  not  yet  implemented  the 
recommendation. 

It  is,  of  course,  impossible  for  the  Conference  to  attempt  to  implement  all  of  its 
recommendations  simultaneously.  Rather,  to  be  cost  effective,  we  seek  "targets  of 
opportunity"  for  implementation.  In  our  experience,  recommendations  often  take  many 
years  to  implement.  Where  a  recommendation  is  shown  as  "implementation  in  progress," 
the  Conference  continues  to  search  for  opportunities  to  implement  the  recommendation 
and  reasonably  believes  that  there  are  such  opportunities.  The  "in  progress"  designation  is 
not  used  in  the  current  Implementation  Digest  for  recommendations  issued  before  1986 
and,  indeed,  is  largely  reserved  for  recommendations  issued  in  the  last  4  years. 

The  Conference  staff  annually  review  the  Implementation  Digest.  The  staff  did  so  most 
recently  in  February  1994,  with  a  view  toward  ensuring  that  the  characterizations  reflected 
as  precisely  as  possible  the  current  circumstances  regarding  implementation.  Where  the 
characterization  of  the  level  of  implementation  changed,  but  the  narrative  remained 
essentially  the  same,  it  was  the  stafTs  judgment  that  the  characterization  did  not  reflect 
either  the  current  level  of  implementation  or  the  likelihood  of  implementation.  For 
example,  of  the  15  recommendations  that  we  can  identify  in  this  category,  8  had 
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previously  been  listed  as  "In  Progress"  and  another  had  been  listed  as  "Awaiting 
Implementation."  In  the  other  six,  we  concluded  that  the  description  of  the  agency  or 
legislative  actions  (or  lack  of  action)  justified  a  change  in  the  characterization. 

Cost  Savings  from  ACUS  Recommendations 

It  is  always  diflRcult  to  quantify  actual  savings  from  advisory  recommendations,  even  when 
such  recommendations  have  been  fully  or  substantially  implemented    The  "cause  and 
effect"  of  reforms  is  notoriously  murky  and  we  do  not  wish  to  exaggerate  ACUS'  positive 
impact  on  the  government's  balance  sheet. 

Nevertheless,  we  are  confident  that  the  savings  produced  by  ACUS  recommendations  (not 
even  mentioning  its  other  activities)  far  exceed  our  modest  cost  since  our  establishment  in 
1968. 

Perhaps  the  best  example  is  the  Conference's  landmark  1972  recommendation 
(Recommendation  72-6,  "Civil  Money  Penalties  as  a  Sanction")  that  led  to  the 
modem  "administrative-imposition"  model  by  which  most  agencies  now  collect  civil 
money  penalties  in  fijrtherance  of  their  regulatory  enforcement  responsibilities    This 
recommendation  was  accompanied  by  an  ACUS-drafled  model  civil  money  penalty  statute 
that  has  since  been  incorporated  in  more  than  200  statutes.  Its  popularity  with  Congress 
and  agencies  is  due  to  the  fact  that  it  is  much  less  cumbersome  than  the  traditional  (pre- 
1972)  "court  collection"  model  that  requires  agencies  to  persuade  the  Department  of 
Justice  to  prosecute  a  civil  collection  action  in  federal  district  court.  In  1977,  the  Supreme 
Court  ruled  that  the  administrative-imposition  model  was  constitutional. 

There  has  been  a  surge  in  civil  money  penalty  collections  since  1972.  According  to  ACUS 
surveys  in  1971  and  1977  and  an  0MB  survey  in  1990,  collections  have  soared  from 
approximately  $10  million  in  1971  (just  prior  to  the  ACUS  recommendation)  to  $61 
million  in  1977,  to  $254  million  in  1990.  Acceptance  of  the  ACUS  model  has  been  a  key 
to  this  increase  in  collections.  If  ACUS  is  given  as  little  as  10%  credit  for  this 
development,  its  total  appropriation  of  less  than  $30  million  in  25  years  has  been  repaid 
10-fold  by  virtue  of  this  single  1972  recommendation. 

A  chronological  sampling  of  other  important  ACUS  recommendations  also  reveals 
significant,  albeit  sometimes  hard-to-quantify,  savings. 

Recommendation  [19]68-8,  "Judicial  Review  oflCC  Orders,"  is  an  early  example. 
This  recommendation  urged  a  change  in  the  then-existing  statutory  requirement  that 
orders  of  the  Interstate  Commerce  Commission  be  reviewed  by  a  three-judge  panel  of 
U.S.  district  court  judges  with  automatic  review  by  the  Supreme  Court.  The  three-judge 
panel  procedure  required  at  least  one  court  of  appeals  judge  to  travel  to  the  district  court 
where  the  case  was  to  be  heard,  with  consequent  costs  and  inconvenience.  The  automatic 
review  by  the  Supreme  Court  obviously  also  led  to  higher  than  necessary  litigation  costs. 
ACUS'  study  showed  that  in  FY  1966  there  were  73  three-judge  panels  and  that  in  the 


55 


1967  Supreme  Court  term  there  were  16  direct  appeals  in  ICC  cases.  One  can  easily  see 
the  wastefulness  of  this  procedure  when  compared  to  the  usual  court  of  appeals  review 
and  discretionary  review  by  the  Supreme  Court.  The  law  was  changed  in  1974  (Pub.  L. 
No.  93-584)  and  the  House  Committee  Report  stated  "To  sum  up,  the  Committee  thinks  it 
indisputable  that  the  benefits  to  be  reaped  by  enacting  this  reform  are  as  enormous  as  they 
are  obvious." 

The  similar  Recommendation  69-5,  "Elimination  of  Duplicative  Hearings  in  FAA 
Safety  De-certification  Cases"  addressed  a  procedure  that  allowed  pilots  to  have 
successive  hearings  at  the  FAA  and  NTSB  in  license  re%  ocation  cases.  The  study  showed 
that  an  average  25  cases  a  year  went  through  both  procedures.  In  today's  dollars,  these 
hearings  probably  cost  about  $50,000  per  hearing,  or  an  annual  total  in  the  range  of  $1.25 
million.  (The  figure  is  derived  by  taking  the  average  attorney  fee  award  to  plaintiffs  in 
administrative  hearings  in  1992  at  the  statutory  rate  of  $75  per  hour  under  the  Equal 
Access  to  Justice  Act~$25,000~and  multiplying  by  2  to  reflect  the  government's  costs.) 
Prodded  by  ACUS,  in  1970  the  FAA  adopted  new  regulations  to  eliminate  its  formal 
hearing  procedures— leaving  only  the  NTSB  hearing. 

Recommendation  71-6,  "Public  Participation  in  Administrative  Hearings,"  illustrates 
another  type  of  cost  saving.  Our  study  found  that  transcripts  in  agency  hearings  were 
being  done  by  private  reporting  companies  that  would  provide  low-cost -transcripts  to  the 
agencies,  while  charging  high  prices  to  other  parties  and  the  public.  ACUS  recommended, 
among  other  things,  that  transcripts  be  available  to  others  at  the  actual  cost  of  duplication. 
The  recommendation  was  subsequently  adopted  in  the  Federal  Advisory  Committee  Act 
(§11)  in  1972,  While  it  did  not  necessarily  save  the  government  any  money,  this  reform 
certainly  prevented  price  gouging  of  the  general  public  and  made  the  hearing  process  more 
fair. 

Recommendation  75-3,  "The  Choice  of  Forum  for  Judicial  Review  of  Administrative 
Action,"  provides  another  example  of  recurring  benefit  to  the  government    This 
recommendation  described  a  blueprint  for  Congress  in  deciding  where  and  how  to  provide 
for  judicial  review  of  different  types  of  agency  action.  Its  guidance  has  been  largely 
followed  since  1975,  and  it  has  not  only  prevented  costly  problems  injudicial  review,  but 
has  made  it  possible  for  Congressional  committees  to  avoid  "reinventing  the  wheel"  every 
time  they  insert  a  judicial  review  provision  into  an  administrative  program. 

Recommendation  78-4,  "Federal  Agency  Interaction  With  Private  Standard-Setting 
Organizations  in  Health  and  Safety  Regulation,"  is  an  example  of  an  innovative 
regulatory  reform  recommendation    It  recognized  the  benefit  to  the  government  (and  to 
the  economy)  of  avoiding  the  need  to  develop  a  regulation  fi-om  scratch  when  an  existing 
standard  has  already  been  developed  by  a  nongovernmental  organization    The 
recommendation  also  provided  a  list  of  criteria  and  safeguards  that  made  this  approach 
appropriate.  ACUS'  1978  study  and  recommendation  highlighting  this  approach  helped 
lead  to  OMB's  Circular  A-1 19  (issued  first  in  1980,  recently  revised  in  October  1993)  and 
the  issuance  of  agency  policies  and  procedures  for  using  voluntary  consensus  standards 
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whenever  feasible.  The  benefits  to  the  government  are  the  savings  of  time  and  effort  in 
harnessing  this  private  sector  energy,  avoiding  unnecessary  regulatory  proceedings,  and 
achieving  easier  compliance.  While  difficult  to  quantify,  these  benefits  have  undoubtedly 
been  quite  significant.  As  a  commentator  pointed  out  in  1980:  "The  possibilities  for 
participation  are  large.  There  are  at  least  440  developers  of  voluntary  standards  in  the 
United  States—including  industry  associations,  technical  societies,  and  professional 
organizations.  More  than  100,000  individuals  are  estimated  to  take  part  in  this  work  at  a 
cost  approaching  $1  billion  a  year."  [Regulatory  Eye,  Vol.  II  No.  2,  p.  3] 

Recommendations  79-6  and  81-2,  "Elimination  of  the  Presumption  of  Validity  of 
Agency  Rules  and  Regulations  in  Judicial  Review,"  illustrates  another  type  of  cost 
savings  produced  by  ACUS  recommendations:  opposition  to  costly  proposed  legislation. 
Proposals,  popular  at  the  time,  would  have  reversed  the  usual  presumption  of  validity 
given  to  federal  agency  action  and  required  reviewing  courts  to  review  every  action  de 
novo,  without  deference.  This  fundamental  change  would  surely  have  cost  the 
government  a  great  deal  in  litigation  costs  and  in  delay  of  implementation  of  government 
actions.  ACUS  opposition  to  the  proposals  was  instrumental  in  their  nonadoption,  and  the 
Supreme  Court's  caselaw  has  since  reaffirmed  the  appropriateness  of  deference  to  agency 
action. 

With  its  Recommendation  80-5,  "Eliminating  or  Simplifying  the  'Race  to  the 
Courthouse'  in  Appeals  from  Agency  Action,"  the  Conference  again  produced  a  reform 
that  has  had  quantifiable  and  continuing  benefits.  Under  traditional  methods  of  seeking 
judicial  review  of  agency  action,  the  court  of  appeals  in  which  the  first  petition  for  review 
was  filed  had  jurisdiction  over  the  proceeding.  Because  of  the  perceived  advantage  of 
suing  in  one  court  as  opposed  to  another,  parties  choosing  to  appeal  an  agency  decision 
were  "racing"  to  file  petitions  for  review  in  various  federal  courts  around  the  country,  and 
the  courts  had  to  devote  considerable  time  to  determining  which  petition  was  filed  first. 
The  Conference  proposed  a  statutory  change  to  establish  a  scheme  of  random  selection 
where  petitions  for  review  of  the  same  agency  decision  are  timely  filed  in  more  than  one 
court.  Congress  passed  legislation  implementing  the  proposal  in  1988  (28  U.S.C.  §21 12). 
The  Judicial  Panel  on  Multidistrict  Litigation,  which  is  responsible  for  conducting  the 
random  selection,  has  data  showing  that  there  have  been  23  random  selections  since  the 
passage  of  the  legislation,  including  4  in  1993.  The  Conference  consultant  who  studied 
the  problem  in  1979  estimated  that  each  race  resulted  in  $65,000-$  100,000  in  needless 
litigation  costs  to  the  government  and  private  sectors.  Thus,  this  recommendation  alone 
has  produced  between  $1.5  and  S2.3  million  in  savings  (in  1979  dollars)  to  date. 

Recommendation  81-1,  "Procedures  for  Assessing  and  Collecting  FOIA  Fees," 

recommended  revising  FOIA  fees  and  agency  fee  collection  practices  to  make  it  possible 
to  recover  the  agencies'  true  costs  of  searching  for  and  reviewing  requested  records.  This 
recommendation  was  largely  implemented  by  the  Freedom  of  Information  Reform  Act  of 
1986,  and  agencies  have  subsequently  updated  their  regulations  to  make  it  easier  for  them 
to  recoup  their  costs  from  requesters  who  have  a  private,  profit-making  purpose 
underlying  the  request.  (Because  fee  collection  receipts  are  not  gathered  in  one  place,  it  is 
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not  possible  at  this  time  to  give  data  on  the  increase  in  actual  collections,  but  the  savings 
to  the  government  in  actual  collections  plus  a  reduced  volume  of  requests  from  profit- 
seeking  requesters  should  be  significant.) 

Recommendations  82-4  and  85-3,  "Procedures  for  Negotiating  Proposed 
Regulations,"  launched  the  reg-neg  initiative  that  is  now  codified  in  the  Negotiated 
Rulemaking  Act  of  1990  and  the  Clinton  Administration's  National  Performance  Review 
recommendation.  Since  1 982  approximately  40  agency  negotiated  rulemakings  have  taken 
place  or  are  underway.  It  has  already  been  shown  that  "reg-negs"  can  be  quite  successfiil 
in  reaching  complete  or  partial  consensu.:  among  affected  parties  about  the  proposed  rule, 
thereby  reducing  the  number  of  comments  received,  and,  more  importantly,  the  likelihood 
of  expensive  and  dilatory  litigation  over  the  rule.  In  1987,  the  Administrator  of  EPA  (the 
agency  with  the  most  reg-neg  experience)  estimated  that  75%  of  all  EPA  rules  were 
litigated.  By  contrast,  of  the  first  10  reg-negs  completed  by  EPA,  only  2  were  challenged 
in  court,  and  both  were  upheld.  Reduction  of  litigation  rates  from  75%  to  20%  would 
obviously  produce  great  savings  if  this  rate  is  maintained.  How  great?  It  is  difficult  to 
obtain  reliable  data  about  the  costs  of  regulatory  proceedings,  but  in  1984,  former  EPA 
Administrator  William  Ruckelshaus  estimated  that  125  person-years  were  needed  from  the 
EPA,  25  person-years  from  the  Department  of  Justice,  and  175  person-years  on  the  part 
of  plaintifTs  counsel,  just  to  handle  EPA's  annual  rulemaking  litigation.  Other  studies 
have  shown  that  EPA's  rulemaking  from  1986-89  took  an  average  of  37  months  from 
start  to  finish,  while  negotiated  rules  took  26  months    EPA's  own  reg-neg  office 
estimates  savings  from  6  to  18  months  per  rule  by  using  reg-neg    Such  savings,  which 
already  amount  to  millions  of  dollars,  can  only  increase  as  agencies  respond  to  the  Clinton 
Administration's  directives  to  make  greater  use  of  reg-neg. 

In  1983,  in  Recommendation  83-1,  "The  Certiflcation  Requirement  in  the  Contract 
Disputes  Act,"  the  Conference  identified  a  statutory  provision  that  led  to  much  wasteful 
litigation  over  whether  government  contractors  had  properly  "certified"  their  claim.  The 
Court  of  Federal  Claims  made  the  following  observation  about  the  certification  provision: 
"This  court  and  other  judicial  bodies  spend  far  too  much  valuable  time  hearing  motions  to 
dismiss,  brought  by  the  government  to  challenge  jurisdiction  in  government  contract  cases 
on  the  basis  of  a  faulty  certification,  only  to  find  the  very  same  case  refiled,  at  a  later  date, 
following  additional  administrative  procedures  to  conform  with  the  certification 
requirements  of  the  statute  and  the  regulations    The  result  is  an  inefficient  use  of  the  time 
of  the  courts,  the  government  and  the  plaintiffs."  Shirley  Construction  Corp  v  United 
States,  23  CI.  Ct.  686  (1991)  (Judge  Horn).  The  Court  of  Federal  Claims  Technical  and 
Procedural  Improvements  Act  of  1992,  Title  IX  of  Pub.  L.  No.  102-572,  rectified  this 
problem  by  modifying  the  certification  provision  of  the  Contract  Disputes  Act  so  that  it  is 
no  longer  a  jurisdictional  barrier  to  appealing  a  denial  of  a  contract  claim. 

User  fees  have  become  an  important  technique  for  ensuring  that  the  government  is 
compensated  for  its  servdces  where  appropriate    ACUS'  study  and  Recommendation  87- 
4,  "User  Fees,"  have  provided  guidance  for  Executive  Branch  agencies  and  Congress 
when  establishing  user  fee  programs.  CMB's  Circular  A-25  (revised  July  1993)  follows 
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these  principles,  and  the  Congressional  Budget  ofifice  has  recognized  the  Conference's 
research.  To  the  extent  that  user  fees  have  produced  significant  new  revenues  for  the 
government,  ACUS'  comprehensive  study  and  its  validating  recommendation  deserve  at 
least  a  part  of  the  credit. 

ACUS  Recommendation  88-9,  "Presidential  Review  of  Agency  Rulemaking," 

produced  procedural  guidelines  that  have  helped  the  Executive  and  Legislative  Branches 
resolve  the  long-standing  controversy  over  how  0MB  review  of  rulemaking  should  be 
conducted    This  recommendation's  guidelines  on  openness  were  used  as  a  guidepost  by 
the  Clinton  Administration  in  drafting  Executive  Order  12866,  which  was  favorably 
received  by  Congress,  the  business  community,  and  public  interest  groups.   Settlement  of 
this  controversy  has  produced  not  only  relief,  but  real  savings  in  allowing  Congress  and 
the  Administration  to  focus  on  substantive  problems  of  regulation  without  wasting  so 
much  energy  on  the  procedures 

Similarly,  Recommendation  91-8,  "Adjudication  of  Civil  Penalties  Under  the  Federal 
Aviation  Act,"  settled  a  persistent  and  knotty  problem  surrounding  the  procedures  and 
preferred  location  of  civil  penalty  adjudications  concerning  violations  of  the  aviation  laws. 
After  years  of  fruitless  hearings,  lawsuits,  and  controversy  over  whether  these  proceedings 
should  be  adjudicated  by  the  DOT  or  the  NTSB,  Congress  mandated  that  ACUS  study 
that  question.  ACUS'  recommendation  formed  the  basis  for  the  resulting  legislative 
compromise  in  Pub.  L.  No.  102-345. 

The  latest  cost-saving  recommendation  is  Recommendation  92-9,  "De  Minimis 
Settlements  Under  Superfund."  The  recommendation  noted  that  de  minimis  settlements 
have  been  greatly  underutilized  as  a  settlement  tool,  and  when  used  have  been  applied  very 
late  in  the  clean-up  process.  This  has  caused  the  EPA  to  expend  a  considerable  amount  of 
resources  in  the  calculation  of  the  identity,  waste  contribution,  and  financial  viability  of 
potentially  responsible  parties  (PRPs).  Likewise,  the  transaction  costs  for  de  minimis 
parties  (including  retention  of  counsel  and  technical  experts)  usually  are  very  high 
compared  to  the  relative  amounts  of  waste  they  contribute.  Both  the  government  and 
PRPs  can  realize  significant  savings  by  entering  into  early  settlement. 

EPA  is  now  implementing  broader  usage  of  de  minimis  settlement  and  mediation 
programs.  A  guidance  document  EPA  issued  in  eariy  June  1993  implements  most  of  the 
Conference's  recommendations.  In  particular,  the  EPA  announced  a  series  of 
administrative  improvements  to  increase  the  effectiveness  and  decrease  the  transaction 
costs  of  the  Superfund  program    One  of  the  changes  includes  the  distribution  of 
instruction  memoranda  to  the  various  regions,  that  recommends  using  de  minimis  payment 
to  encourage  PRPs  to  settle  and  directs  the  regions  not  to  wait  until  a  record  of  decision 
has  been  prepared  before  entering  into  settlement  negotiations    The  EPA  has  also 
established  mediation  programs  at  20  Superfund  sites  to  assist  in  allocation  efforts  among 
PRPs. 
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A  Rand  study  found  that  21  percent  of  the  total  outlays  by  PRPs  was  transaction  costs. 
For  firms  whose  overall  expenditures  were  at  the  smaller  end,  i.e.,  in  the  range  of 
$100,000  -  $500,000,  transaction  costs  averaged  38  percent.  In  FY  1993,  the  EPA 
entered  into  38  de  minimis  settlements  at  25  sites.  This  is  approximately  2  1/2  times  the 
previous  annual  average.  Obviously,  an  increase  in  the  use  of  settlements  will  lower 
transaction  costs  and  decrease  overall  costs  substantially. 

The  above  recommendations  (along  with  our  ADR  recommendations  discussed  in  the 
answer  to  Question  H,  below)  represent  only  a  small  percentage  of  ACUS'  output  in  its 
past  25  years.  The  recommendations  were  described  at  some  length  in  order  to  illustrate 
why  we  believe  that  hundreds  of  millions  of  dollars  have  been  saved  as  a  result  of  ACUS' 
recommendations. 


E.    MISSION  OF  ACUS 

QUESTION: 

ACUS  was  authorized  as  a  permanent  entity  by  Public  Law  88-499,  approved  August  30, 
1964.  For  two  years  prior  to  this  it  was  an  ad  hoc  Committee  designed  to  establish  more 
efficient  administrative  procedures    The  mission  of  ACUS  was  to  "study  the  efficiency, 
adequacy  and  fairness  of  the  administrative  procedures  used  by  various  Government 
agencies,  to  arrange  for  interchange  among  administrative  agencies  and  to  collect 
information  and  statistics  for  administrative  agencies  and  publish  such  reports  as 
necessary." 

1 .  Do  you  believe  that  the  mission  of  ACUS  has  changed  since  its  inception  as  an  ad  hoc 
Committee  in  1962? 

2.  What  remains  to  be  done  in  establishing  administrative  procedures  that  has  not  been 
done  in  over  30  years? 

3.  How  do  you  respond  to  the  criticism  that  the  work  done  by  ACUS  has  expanded  to 
meet  the  time  and  funding  available  and  that  it  has  completed  its  mission  as  originally 
envisioned? 

ANSWER; 

The  Administrative  Conference  was  established  as  a  permanent  federal  agency  in  1964 
following  the  creation  of  temporary  Administrative  Conferences  in  the  Eisenhower  and 
Kennedy  Administrations.  Both  temporary  Conferences  recommended  establishment  of  a 
permanent  institution.  The  Conference's  basic  mission  is  to  study  the  administrative 
process  and  recommend  improvements,  and  to  serve  as  a  clearinghouse  and  coordinating 
body  for  a  government-wide  exchange  of  information  on  the  administrative  process. 
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This  basic  mission  has  not  changed.  The  administrative  process  includes  the  methods  by 
which  the  government  regulates  private  conduct,  administers  government  programs,  or 
dispenses  grants  and  benefits.  It  is  the  primary  mechanism  through  which  the  federal 
government  interacts  with  the  ordinary  citizen  Administrative  law  establishes  the  ground 
rules  for  ensuring  that  the  government  conducts  its  processes  fairly  and  efficiently.  What 
has  changed  is  the  context  in  which  the  Conference  now  operates  and  the  focus  of 
Conference  initiatives  to  address  issues  in  this  new  context. 

First,  government  programs  have  grown  enormously  in  recent  years,  so  that  administrative 
law  and  process  issues  now  affect  far  more  people  than  in  the  past.  The  mere  growth  in 
government  programs  has  brought  about  problems  that  did  not  exist  25  years  ago.  By 
way  of  example,  the  administrative  law  judges  at  the  Social  Security  Administration  (SSA) 
alone  now  adjudicate  more  than  500,000  disability  cases  each  year— more  than  10  times 
the  number  of  cases  compared  with  1970  (and  double  the  number  compared  with  the  mid- 
1980s).  There  has  been  a  three-fold  increase  in  regulatory  activity  since  the  1970s  as 
measured  by  the  number  of  pages  in  the  Federal  Register    This  explosion  in  administrative 
litigation,  and  a  parallel  growth  in  regulation,  has  been  accompanied  by  a  relative 
reduction  in  the  government's  resources  available  to  handle  the  workload.  As  a 
consequence,  the  Conference  since  the  mid-1980s  has  refocused  its  own  resources  toward 
assisting  agencies  in  coping  with  this  growing  caseload  and  reducing  the  cost  of,  and  delay 
in,  the  administrative  process.  Indeed  since  1987  the  Conference  has  undertaken  5  studies 
specifically  targeting  various  stages  of  the  Social  Security  disability  adjudication  process. 
SSA  has  already  incorporated  several  major  reforms  of  its  Appeals  Council  review  process 
and  its  "disability  re-engineering"  task  force  is  currently  considering  other  ACUS 
proposals.  The  Conference  issued  its  seminal  recommendation  on  Procedures  for 
Negotiating  Proposed  Regulations  in  1982  and  its  first  recommendation  on  Agencies' 
Use  of  Alternative  Means  of  Dispute  Resolution  in  1986    The  Conference  now 
concentrates  about  half  its  staff  resources  on  reducing  the  time  and  expense  of  litigation 
and  rulemaking  through  the  use  of  ADR  and  reg-neg    This  redirection  of  Conference 
resources  in  the  last  10  years  is  consistent  with  both  the  instructions  it  received  from 
Congress  in  1990  in  the  Administrative  Dispute  Resolution  Act  and  the  Negotiated 
Rulemaking  Act  and  the  focus  by  the  Clinton  Administration  on  ADR  and  reg-neg  as  part 
of  the  National  Performance  Review. 

Second,  new  programs  are  enacted  by  Congress  that  present  fresh  problems  of 
administrative  law  and  process    Last  year,  for  example,  the  Conference  studied  a  range  of 
procedural  issues  brought  about  by  the  Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  (FIRREA)  passed  in  1 989  and  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1 99 1 .    A  year  earlier,  the  Conference  studied 
procedural  issues  associated  with  the  Superfund  program  which  was  created  by  Congress 
in  the  Comprehensive  Environmental  Response,  Compensation,  and  Liability  Act  of  1980 
and  revised  in  the  Superfund  Amendments  and  Reauthorization  Act  of  1986.  In  1991,  the 
Conference  examined  a  range  of  process  issues  under  the  National  Vaccine  Injury 
Compensation  Program,  which  went  into  effect  in  1988 


61 


Third,  new  problems  have  arisen  in  traditional  areas  of  administrative  law  and  process  as  a 
result  of  recent  developments  in  technology.  In  1988,  the  Conference  studied  problems 
under  the  Freedom  of  Information  Act  occasioned  by  the  increased  use  of  computers  in 
acquiring  and  storing  government  information  and,  in  1990,  it  made  recommendations 
addressing  process  problems  associated  with  the  management  of  electronically  stored 
archival  agency  records    A  1989  set  of  recommendations  dealt  with  federal  regulation  of 
biotechnology. 

Fourth,  new  regulatory  approaches  occasioned  by  changes  in  Administrations  bring  about 
new  procedure  and  process  questions.  In  the  mid-1980s,  the  Conference  studied  the 
heightened  use  of  user  fees,  the  greater  agency  hiring  of  private  attorneys,  and  the  growth 
in  presidential  oversight  of  federal  agency  rulemaking.  Last  year,  in  light  of  changes  that 
occurred  during  the  1980s,  it  took  a  comprehensive  look  at  the  rulemaking  process;  it 
recommended,  among  other  things,  that  presidential  review  of  rules  be  reserved  for  the 
most  important  rules  and  that  the  presidential  oversight  process  be  conducted  in  a  more 
open  and  expeditious  fashion.  President  Clinton's  recent  executive  order  on  presidential 
review  of  rules  is  consistent  with  recent  Conference  proposals. 

Finally,  the  shrinking  globe,  and  the  increased  relationship  between  activities  conducted  by 
federal  agencies  and  those  conducted  by  its  agencies  abroad,  has  taken  the  Conference 
into  procedural  areas  in  which  it  was  not  previously  involved.  A  1991  recommendation, 
for  example,  addressed  the  need  for  cooperation  between  U.S  and  foreign  regulators. 
In  this  respect  the  Conference's  mission  has  recently  been  broadened  by  Congress,  which 
authorized  the  Conference  in  1992  to  provide  administrative  law  and  process  assistance  to 
foreign  governments,  thus  allowing  it  to  share  its  institutional  expertise  with  other 
countries,  particularly  the  newly  emerging  democracies. 

The  Conference  hopes  that  this  response  completely  and  convincingly  refutes  any 
suggestion  that  its  mission  has  been  completed  and  that  the  work  done  by  ACUS  has 
merely  expanded  to  meet  the  time  and  funding  available. 


QUESTION; 

F.    REIMBURSEMElSfT  FROM  OTHER  AGENCIES 

The  Appropriations  Committee,  at  the  initiation  of  the  Senate,  has  directed  ACUS  to 
increase  the  level  of  study  reimbursements  from  Federal  agencies  for  specific  studies. 
Your  testimony  indicates  that  in  1992  a  special  ACUS  committee  determined  that  there 
should  be  less  reliance  on  funding  from  Federal  agencies  for  specific  studies  and  that 
ACUS  should  expand  its  own  research  projects.  The  FY  1995  request  implements  the 
recommendations  of  this  special  committee. 

1     This  recommendation  is  in  direct  contradiction  to  Congressional  direction,  why  is 
ACUS  pursuing  such  a  plan?  What  is  your  response  to  criticism  that  ACUS-initiated 
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research  may  or  may  not  be  useful  to  agencies  because  it  is  not,  in  their  opinion,  necessary 
or  relevant? 

2.    What  is  your  response  to  criticism  that  ACUS-initiated  research  may  or  may  not  be 
useful  to  agencies  because  it  is  not,  in  their  opinion,  necessary  or  relevant? 

ANSWER: 


We  do  not  believe  that  our  approach  conflicts  with  Congressional  directives    In  the  last 
few  years,  in  accordance  with  Congress'  directive  to  have  more  interagency  funded 
projects,  we  have  actively  and  successfully  solicited  such  funded  projects.  It  is  definitely 
not  our  intent  to  reduce  the  level  of  such  reimbursable  agreements  with  other  Federal 
agencies.  Rather,  we  simply  wished  to  highlight  a  concern  raised  in  1992  by  our 
Committee  on  the  Future  of  the  Conference.  The  Committee  was  concerned  that 
excessive  reliance  on  interagency  transfers  to  fund  the  research  program  could  skew  the 
Conference's  research  toward  narrow  topics,  undermine  the  public's  confidence  in  the 
objectivity  of  the  Conference's  research,  and  introduce  instability  in  the  Conference's 
research  program  because  a  constant  flow  of  funds  from  other  agencies  cannot  be  assured 
(i.e.,  to  date,  few  funds  have  been  received  for  research  for  FY  1994).  Our  intention  here 
is  simply  to  seek  sufficient  appropriations  to  undertake  a  reasonable  number  of  directly 
funded  studies  to  attain  a  good  mix  of  self  generated  and  agency  requested  projects. 

The  Conference  undertakes  research  in  areas  not  expressly  requested  by  particular 
agencies  for  a  variety  of  reasons.  The  fact  that  an  agency  is  not  prepared  to  underwrite  a 
study  financially  does  not  mean  that  the  research  is  either  unnecessary  or  irrelevant. 

First,  some  "ACUS-initiated"  research  is  undertaken  at  the  express  direction  of  Congress. 
Unless  Congress  expressly  directs  that  other  agencies  provide  funds  to  the  Conference  for 
this  purpose,^  Congress  presumably  intends  that  the  Conference  utilize  its  general 
appropriation  to  undertake  these  studies.  In  FY  1988,  in  fact,  this  committee  increased 
the  Conference's  general  appropriation  by  more  than  $441,000  over  the  previous  year's 
level,  with  a  specific  direction  that  the  Conference  conduct  research  studies  in  the  areas  of 
immigration  law  and  financial  services    See  H.  Rep.  100-21 1,  100th  Cong.,  1st  Sess.  p.  46 
(1987). 


'  Section  3  of  Pub.  L.  No.  101-370,  104  Stat.  452  (1990),  for  example,  authorized  an  appropriation  of 
$50,000  to  the  Administrative  Conference  "in  addition  to  amounts  authorized  to  be  appropriated  under 
(the  Administrative  Procedure  Act]"  so  that  the  Conference  could  conduct  a  congressionally  mandated 
study  of  civil  penalty  assessment  by  the  Federal  Aviation  Administration  The  House  Public  Works  and 
Transportation  Committee  "strongly  urgefd]  that  the  costs  of  the  study  be  shared  by  the  Federal  Aviation 
Administration  and  the  National  Transportation  Safety  Board  and  that  funds  be  transferred  to  the 
Conference  by  each  agency  under  the  Economy  Act."  H.  Rep.  No.  101-602,  101st  Cong.,  2d  Sess.  p.  5 
(1990).  Another  example  is  section  (g)  of  S  1908,  103d  Cong.,  2d  Sess.  which  authorizes  an 
appropriation  of  $150,000  to  the  Department  of  Veterans  Affairs  "for  payment  to  the  Administrative 
Conference  ..  of  the  cost  of  carrying  out  the  study  and  report  required  under  this  Act." 
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Second,  some  Conference-sponsored  research  involves  problems  that  do  not  affect  any 
one  agency  sufficiently  to  warrant  its  expenditure  of  funds  but  nonetheless  justify  the 
expenditure  of  Conference  funds  because  of  the  government-wide  effect  of  the  problem. 
No  cross-cutting  studies  would  be  conducted  if  the  Conference  did  not  have  a  budget  for 
independent  research.  For  example,  significant  ACUS  studies  pertaining  to  civil  penalty 
procedures,  rulemaking  procedures.  Freedom  of  Information  Act  reform,  and  agency  use 
of  alternative  dispute  resolution  could  not  likely  have  been  done  if  ACUS  had  been 
required  to  rely  solely  on  funds  transferred  by  individual  agencies. 

Third,  some  studies  need  to  be  conducted  in  spite  of  an  agency's  reluctance  to  have  its 
processes  examined  or  its  v^llingness  to  fund  such  examination.  The  Conference's 
statutory  responsibility  to  "study  the  efficiency,  adequacy,  and  fairness  of  the 
administrative  procedure  used  by  administrative  agencies"  is  an  affirmative  mandate  that 
the  Conference  act  as  a  "watchdog"  over  the  administrative  process  to  ensure,  to  the 
extent  permitted  by  its  resources,  that  the  administrative  process  operates  efficiently  and 
that  the  public  is  treated  fairly  in  its  dealings  with  the  government. 

Finally,  by  virtue  of  its  constant  focus  on  administrative  procedure  and  its  institutional 
memory  and  resources,  the  Conference's  staff  is  in  a  good  position  to  ascertain  developing 
issues,  build  on  existing  research,  avoid  redundancy,  and  organize  a  more  comprehensive 
approach  to  procedural  reform.   Sole  reliance  on  individual  agency  requests  would  likely 
result  in  a  more  piecemeal,  less  coordinated  and  hence  less  efficient  approach 


G.    ROLE  IN  HEALTH  CARE  REFORM 
QUESTION; 

The  testimony  provided  today  indicates  that  ACUS  provided  "advice"  to  the  Task  Force 
on  Health  Care  reform. 

1 .  What  was  the  contribution  provided  by  ACUS? 

2.  Did  this  involvement  include  providing  staff  support  to  the  Task  Force?  If  so,  what 
was  the  level  of  that  staff  support? 

ANSWER; 

The  Conference  staff  provided  the  Task  Force  with  suggestions  of  law  professors  who 
were  experts  in  the  field  of  health  care.  The  staff  also  provided  the  Task  Force  with 
background  information  on  general  administrative  law  and  process  issues  and  the  structure 
of  administrative  agencies,  and  it  responded  to  specific  questions  regarding  procedures 
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required  by  the  Administrative  Procedure  Act  and  other  government-wide  process 
statutes.  This  information  was  provided  on  the  telephone  and  in  written  memoranda. 

The  Conference  did  not  provide  any  staff  support  to  the  Task  Force. 


H.     ALTERNATIVE  DISPUTE  RESOLUTION 

OUESTIOW; 

The  Altemati\'e  Dispute  Resolution  (ADR)  procedure  which  ACUS  developed  for  use  in 
the  Federal  government  were  designed  to  save  the  government  time  and  money  in 
resolving  conflicts.  The  idea  was  to  foster  less  costly  alternatives  to  traditional  litigation. 
One  of  the  responsibilities  of  ACUS  to  compile  data  on  the  implementation  of  the  1990 
Administrative  Dispute  Resolution  Act  which  contains  a  sunset  provision  of  October  1, 
1995. 

1.  You  have  been  compiling  data  since  1990.  Does  it  support  the  claims  of  savings  from 
ADR? 

2.  Does  the  data  indicate  that  there  has  been  a  drop  in  claims  filed  or  does  it  simply  reflect 
the  cost  savings  associated  with  litigation? 

3.  What  is  the  current  status  of  a  reauthorization  of  the  Administrative  Dispute 
Resolution  Act?  If  it  is  not  reauthorized,  how  would  that  affect  your  work  level  since 
your  testimony  indicates  that  about  half  your  staff  times  goes  to  ADR  activities? 

At  this  time,  relatively  few  agencies  have  collected  information  relating  to  specific  cost 
savings  from  the  use  of  ADR.  This  is  largely  because  the  methodology  for  developing 
such  data  is  in  a  very  rudimentary  stage.  Indeed,  one  of  the  main  purposes  of  the 
Conference's  ADR  Working  Group  on  System  Design  is  to  develop  such  methodologies 
for  agency  use.  Cost  savings  data  for  the  public  sector  is  also  diflicult  to  collect  because 
many  expenses  are  hidden  in  overhead,  or  incurred  by  other  parts  of  the  government  than 
that  where  the  case  originates  (e.g.,  litigation  costs  may  be  borne  by  the  Dq>artmem  of 
Justice). 

There  are,  however,  preliminary  cost  data  from  a  number  of  agencies.  A  recent  study  by 
the  Department  of  Labor  showed  that  their  pilot  project  using  mediation  in  workplace 
enforcentem  disputes  reduced  litigation  costs  by  IS- 19%  per  case  (Given  the  $50,000  per 
case  figure  derived  from  the  average  attorney  award  in  administrative  cases  under  EAJA— 
see  answer  to  Question  D,  this  could  amount  to  $10,000  per  case)    In  terms  of  time 
saved,  the  study  showed  that  mediation  shortened  the  duration  of  cases  by  from  2  to  6 
months,  which  is  an  average  reduction  of  43%. 
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In  1993,  the  FDIC  resolved  68  matters  using  ADR  rather  than  litigation.  This  resulted  in 
savings  of  $9.3  million  in  estimated  legal  fees  and  expenses  and  recoveries  totaling  $54.6 
million.  These  cases  ran  the  gamut  from  commercial  creditor  disputes  in  which  the  FDIC 
was  being  sued  by  creditors  of  a  failed  bank,  to  cases  where  the  FDIC  was  suing  bank 
officials  or  attorneys  in  professional  liability  cases.  This  is  a  significant  increase  in  savings 
from  1992,  when  the  FDIC  saved  $4.2  million  in  estimated  legal  fees  and  expenses  by 
using  ADR  in  85  cases  and  recoveries  of  $22.6  million.  One  particular  initiative 
undertaken  in  1993  shows  the  potential  benefits  for  the  fiiture    The  FDIC  office  in 
Franklin,  Massachusetts,  conducted  an  ADR  Creditor  Claims  Pilot  Project  that  resolved 
10  of  12  disputes  through  ADR. 

An  EPA  pilot  program  for  mediation  in  Superfijnd  cases  has  provided  clear  benefits  to 
both  EPA  and  other  parties.  An  evaluation  report  found  that,  where  cases  settled  via 
ADR,  substantial  litigation  costs  were  eliminated.  While  the  evaluation  did  not  quantify 
specific  cost  savings,  it  found  that  mediation  generally  reduced  the  time  needed  for 
resolving  the  case  and  avoided  the  need  for  extended  litigation. 

The  Farmers  Home  Administration  provides  matching  funds  to  more  than  a  dozen  state- 
level  mediation  programs  that  seek  to  avoid  foreclosure  of  farm  mortgages  by  bringing 
together  lenders  and  delinquent  farmers  in  an  effort  to  reschedule  payments  or  otherwise 
avoid  foreclosures.  FmHA  has  cited  studies  that  show  that  for  each  dollar  spent  on 
agricultural  mediation,  the  government  gets  $3  back  in  benefits.  A  study  published  by 
Texas  Tech  University,  entitled  "A  Benefit-Cost  Analysis  of  the  Texas  Agricultural  Loan 
Mediation  Program,"  found  that,  on  average,  mediation  saved  FmHA  more  than  $35,000 
per  case.  Another  report,  prepared  for  the  Administrative  Conference  by  Professor 
Leonard  Riskin  of  the  University  of  Missouri—Columbia  School  of  Law,  noted  in  addition: 

There  are  other  financial  savings  Every  mediation  that  prevents  litigation 
also  saves  money  for  taxpayers  and  creditors,  including  the  expense  of  loan 
administration,  and  in  the  case  of  a  government  lender,  handling  appeals. 
When  a  mediation  results  in  a  restructured  loan,  or  another  outcome  that 
keeps  a  farmer  on  the  farm,  there  are  many  benefits  to  the  local  community 
or  economy.  Each  job  lost  causes  a  "ripple  effect"  in  the  community  and 
reduces  the  tax  base. 

In  the  EEO  area,  agencies  estimate  that  it  costs  between  $25,000  and  $75,000  to  take  an 
average  dispute  through  the  administrative  process.  Agencies  that  do  not  succeed  in 
settling  EEO  disputes  at  the  administrative  level  must  also  cover  subsequent  litigation 
costs.  In  addition  to  these  monetary  costs,  EEO  complaints  disrupt  agency  operations  and 
productivity.  Clearly,  great  savings  accrue  to  the  government  when  cases  settle  early  in 
the  process. 

The  EEOC's  promulgation  in  April  1992  of  Part  1614  of  its  regulations  has  encouraged 
the  use  of  ADR  in  resolving  federal  employee  EEO  complaints  early  in  the  process. 
Several  pilot  mediation  programs  have  recently  been  undertaken,  including  programs  at 
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DHHS,  Defense  Logistics  Agency,  GAO,  EEOC,  Army  Corps  of  Engineers,  and  NASA. 
To  take  one  agency  that  has  benefited  from  ADR  in  the  EEO  context,  NASA  has 
implemented  several  pilot  mediation  programs  at  Space  Centers  across  the  country.  All 
locations  report  that  these  programs  have  increased  the  number  of  cases  settled,  ranging 
all  the  way  up  to  the  Kennedy  Space  Center's  100%  settlement  rate. 

The  Administrative  Conference  has  been  working  extensively  with  several  of  these 
agencies,  and  with  an  ACUS-sponsored  interagency  working  group  to  establish  agency 
EEO  ADR  programs.  The  Conference  has  held  a  number  of  seminars  to  train  EEO 
counselors  and  directors  on  types  of  ADR,  possible  scenarios  for  ADR  use,  and  sharing 
neutrals  to  resolve  EEO  disputes.  Three  senior  attorneys  from  the  Conference  are 
currently  working,  under  an  interagency  agreement,  with  the  Department  of 
Transportation  to  design  and  put  in  place  a  pilot  EEO  mediation  program. 

In  the  private  sector,  where  ADR  use  has  a  longer  history,  and  where  costs  can  be 
measured  more  readily,  surveys  of  law  firms  and  Fortune  1000  companies  suggest  that 
more  that  two-thirds  of  all  users  of  ADR  believe  that  ADR  saves  money.  Savings 
typically  ranged  from  1 1%  to  50%  of  the  cost  of  litigation.  Moreover,  private  sector 
respondents  expressed  the  view  that  decisions  reached  through  ADR  have  finally  resolved 
the  dispute  in  question,  and  therefore  end  the  matter  without  the  need  for  further 
procedures.  Not  surprisingly,  user  satisfaction  is  generally  high.  See  Deloitte  &  Touche 
Litigation  Services,  1993  Survey  of  General  and  Outside  Counsels- Alternative  Dispute 
Resolution  (1993). 

Reauthorization  of  the  Administrative  Dispute  Resolution  Act  is  expected  in  1995.  ACUS 
will  continue  to  perform  as  a  valuable  resource  to  agencies  as  they  fully  implement  the 
Act.  If  the  Act  is  not  reauthorized,  it  is  likely,  given  the  level  of  support  for  ADR  in  the 
National  Performance  Review,  and  the  bipartisan  nature  of  the  support  for  it,  that  an 
Executive  Order  would  be  issued  to  maintain  the  agencies'  ADR  activity  and  ACUS' 
assistance  with  those  efforts. 


L    EFFECT  OF  "BUYOUT "  LEGISLATION  AND  REDUCTION  IN  FORCE 
QUESTION; 

1 .  Would  you  use  buyout  legislation  to  scale  back  your  workforce? 

2.  If  such  legislation  is  not  passed  would  you  implement  a  Reduction-In-Force  and  if  so 
when  would  this  occur  and  how  many  people  would  be  affected? 

3.  To  what  extent  would  such  legislation  help  or  hinder  your  efforts? 
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ANSWER; 


1.  With  the  recent  separation  of  four  permanent  staff  members,  the  buyout  is  not 
necessary,  at  this  time,  to  scale  bacic  the  woricforce.  The  onboard  strength  is  down  by  6 
FTEs  (25%  of  our  workforce). 

It  has  not  been  determined  whether  the  buyout  legislation  would  be  cost  effective  for 
ACUS  if  the  agency  is  presented  with  the  need  to  scale  back  the  workforce  further.  While 
we  have  closely  examined  the  costs  of  reduction-in-force,  and  have  obtained  an  estimate 
of  the  figures  for  various  employees,  the  buyout  option  has  not  been  evaluated.  However, 
if  required  to  be  paid  out  of  the  FY  1994  appropriations,  some  of  the  features  of  this 
option  could  prove  to  be  too  expensive  for  the  Conference,  such  as  the  requirement  to  pay 
9%  of  the  separating  employees'  salaries  to  the  CSR  fund,  the  $25,000  separation  bonus, 
the  lump  sum  annual  leave  payments,  and  the  increase  in  pension  costs.  Even  with  the 
abiUty  to  rehire  at  a  rate  of  1  for  1,  the  costs  for  recruiting,  hiring,  and  training  are 
significant  for  an  agency  of  24  FTEs  under  the  best  of  conditions    Preliminary  indications 
are  that  this  would  not  be  cost  effective  for  the  Administrative  Conference  in  FY  1994. 


J.    PERFORMANCE  MEASUREMENT 
QUESTION; 

1.  Have  you  conducted  a  review  of  the  management  of  ACUS  to  highlight  performance 
measures? 

~     What  are  some  of  the  specific  measures  you  have  included  in  the  1995 
budget  which  reflect  this  review? 

2.  In  conducting  this  review,  the  Committee  suggested  the  use  of  performance 
measurement  data,  especially  quality  and  customer  satisfaction  information. 

--    What  data  have  you  been  able  to  develop  to  measure  your  performance? 
~    Is  the  application  of  these  data  reflected  in  your  1995  budget  request? 

3 .  The  Committee  also  suggested  that  the  performance  measures  should  be  linked  to 
planning  and  agency  improvement  efforts. 

~    How  have  you  used  these  measures  to  "benchmark"  and  develop 
strategic  plans  for  ACUS? 

ANSWER; 

The  Conference  has  been  operating  under  a  strategic  plan  put  in  place  in  November  1993. 
This  plan  has  been  modified  to  a  great  extent  in  response  to  the  1994  budget  cut.  With 
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that  cut,  there  have  been  fewer  resources  available  to  review  the  performance  indicators 
for  the  agency.  In  FY  1994  ACUS  will  begin  this  process  with  a  personnel  management 
evaluation.  This  will  allow  ACUS  to  take  a  strategic  view  of  its  workforce  in  response  to 
changes  in  the  organizational  objectives  while  maintaining  effective  performance. 

In  FY  1995,  with  the  selection  of  an  Executive  Director,  ACUS  will  continue  the  process 
by  more  clearly  defining  and  measuring  its  mission.  The  goals  outlined  in  the  Conference's 
strategic  plan  will  eventually  build  performance  information  into  budget  guidance. 

While  ACUS  has  been  unable  to  develop  data  to  measure  its  performance  during  FY 
1994,  it  has  used  the  Report  of  the  Special  Committee  on  the  Future  of  the  Administrative 
Conference  to  address  agency  performance  issues.  Because  of  its  continual  "interface" 
with  its  customers,  ACUS  has  traditionally  relied  upon  feedback  from  other  federal 
agencies.  Congress,  universities  and  the  general  public  as  an  indicator  of  customer 
satisfaction,  with  no  formal  survey  having  been  completed 

With  the  guidance  offered  in  the  Government  Performance  and  Results  Act  of  1993, 
ACUS  is  looking  forward  to  creating  several  mechanisms  to  measure  the  Conference's 
performance  in  the  next  5  years.  One  specific  measure  being  considered  during  FY  1994 
is  the  use  of  computer  assistance  via  Microsoft's  Project  Management  software.  If  in  the 
final  analysis  this  software  can  be  effectively  used  to  assist  ACUS  in  managing  projects 
and  associating  costs  with  each  project,  it  will  be  purchased  for  use  by  the  staff. 


K.    DISTRIBUTION  OF  PUBLICATIONS 

OUESnON: 

I  understand  that  ACUS  sends  a  copy  of  its  publication  to  each  SES  employee  at  his  or 
her  home  address. 

1 .  Why  does  ACUS  do  this  and  who  made  the  decision  to  do  this? 

2.  What  is  the  annual  cost  of  these  mailings? 

ANSWER; 

The  only  ACUS  publication  distributed  in  this  fashion  is  its  newsletter  (published  three 
times  a  year)  to  each  member  of  the  Senior  Executive  Service  (newsletters  are  mailed  to 
the  addresses  provided  by  0PM).  These  are  the  top  policy  level  positions  throughout  the 
federal  government    The  purpose  is  to  make  these  individuals  aware  of  the  projects  and 
other  activities  that  may  affect  the  decision-making  processes  in  their  agencies.  This 
ACUS  policy  is  designed  to  help  eliminate  duplication  of  effort  across  the  government. 
Two  key  areas  of  interest  are  the  developments  in  alternative  dispute  resolution  (ADR) 
and  negotiated  rulemaking  (reg-neg).  Several  other  administrative  law  issues  are  covered 
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as  well.  This  medium  usually  presents  information  on  possible  alternatives  to  costly  and 
time-consuming  litigation.  It  also  is  a  cost-eflfective  way  of  notifying  agency  officials 
about  pending  research  and  recommendations  that  are  in  the  developmental  stages.  This 
policy  was  instituted  late  in  1988  by  the  Chairman,  Marshall  J.  Breger. 

The  cost  of  mailing  the  newsletter  to  the  SES  in  FY  1993  was  about  $4,000.  ACUS' 
overall  publications  policy  is  currently  being  reevaluated  for  the  purpose  of  targeting  a 
more  specific  audience.  Distributing  the  newsletter  to  a  more  targeted  audience  will 
reduce  printing  and  mailing  costs.  ACUS'  other  publications  are  sold  through  the 
Government  Printing  Office,  although  single  copies  are  often  distributed  to  government 
officials  and  interested  members  of  the  public. 


L.  SUPPORT  OF  ABA  A^fD  NIDR 

QUESTION: 

How  many  dollars  and  work-hours  did  ACUS  spend  to  support  the  March  23  testimony  of 
the  American  Bar  Association  and  the  National  Institute  for  Dispute  Resolution? 

ANSWER; 

The  Conference  estimates  that  it  expended  approximately  2  work-hours  of  staff  time 
and  about  $1.30  in  cash  outlays  in  connection  with  the  testimony  presented  by  the 
National  Institute  for  Dispute  Resolution  and  the  American  Bar  Association. 

No  dollars  were  spent  in  connection  with  the  testimony  of  Margery  Baker  on  behalf  of 
the  National  Institute  for  Dispute  Resolution  (NIDR).   A  staff  member  of  NIDR  came 
to  the  Conference's  offices  to  review  materials  in  the  library  and,  during  that  visit,  a 
Conference  staff  member  spent  about  15  minutes  assisting  the  NIDR  staff  member 
finding  materials.  The  Conference's  library  is  a  Depository  Library  and  Conference 
staff  routinely  provides  similar  assistance  to  people  using  its  library. 

The  Conference  spent  approximately  $1.30  in  connection  with  the  testimony  of  Thomas 
Susman  on  behalf  of  the  American  Bar  Association.  Mr.  Susman  requested  a  copy  of 
Ms.  Katzen's  testimony  before  this  Subcommittee  and  a  Conference  clerical  employee, 
while  making  a  delivery  to  the  Federal  Register,  also  dropped  off  the  requested 
material  at  his  office.   The  employee  received  $1.00  reimbursement  for  metro  fare. 
Mr.  Susman  thereafter  sent  a  copy  of  a  draft  of  his  proposed  testimony  to  the 
Conference  and  asked  that  the  General  Counsel  and  Research  Director  review  it  for 
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accuracy.  They  spent  approximately  10-15  minutes  each  reviewing  the  testimony. 
They  faxed  him  comments  regarding  3  pages  of  his  testimony.   Although  we  have  not 
yet  received  the  fax  bill,  we  estimate  that  the  cost  will  be  roughly  10  cents  per  page. 

The  Conference's  General  Counsel  attended  that  portion  of  the  hearing  at  which  the 
public  testimony  was  offered. 
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I.  DESCRIPTION  OF  THE  AGENCY 


The  Administrative  Conferaice  of  the  United  States  (ACUS)  is  a  permanent  independent  federal 
government  agency  with  a  statutory  membership  of  101  persons  who  are  federal  agency  heads,  the 
Government's  top  legal  ofBcers,  leading  academics  in  the  field  of  administrative  law,  and  experts  fitmi 
private  life  who  are  knowledgeable  about  governmental  processes.  ACUS  advises  and  makes 
recommendations  to  cabinet  departments  and  administrative  agencies,  the  President,  Congress  and  the 
Judicial  Conference  of  the  United  States  on  ways  to  improve  the  &imess  and  efiBciency  of  administrative 
procedures  used  by  federal  agencies.  These  procedures  include  those  used  to  conduct  adjudications, 
rulemakings,  and  other  agenc>-  activities.  In  addition,  the  Conference  advises  on  matters  of  administrative 
law  relatmg  to  judicial  review  of  agency  decisions.  The  Conference  also  works  informally  with  agencies  to 
improve  their  administrative  procedures.  It  fields  hundreds  of  questions  from  agency  personnel  concenung 
admuustrative  process  each  year  and  devises  model  rules  such  as  those  for  agency  implementation  of  the 
Equal  Access  to  Justice  Act. 

The  Conference  collects  and  synthesizes  materials  producing  publications  such  as  the  GUIDE  TO 
FEDERAL   AGENCY   RULEMAKING    (published    in    1991),    the    FEDERAL   ADMINISTRATIVE   PROCEDURE 

Sourcebook  (published  m  1992),  the  Manual  for  Administrative  Law  Judges  (available 
March  1,  1994),  the  SOURCEBOOK  ON  FEDERAL  AGENCY  Use  of  Alternative  Dispute  Resolution 
(last  issued  m  1987,  bemg  considered  for  revision  in  FY  1995),  the  NEGOTIATED  RULEMAKING 
Sourcebook  (published  m  1989  and  planned  for  revision  in  FY  1994),  MULTI-MEMBER  INDEPENDENT 
REGULATORY  AGENCIES.  A  PRELIMINARY  SURVEY  OF  THEIR  ORGANEATIDN  (revised  in  1991),  and 
other  administrative  law  reference  materials.  Workshops  and  seminars  on  key  topics  of  current  concern  in 
administrative  law  and  governmental  processes  are  regularly  conducted  This  provides  a  mechanism  for 
ensuring  consistency  from  agency  to  agency  in  procedural  matters  affecting  the  public.  The  Chairman  of 
the  Conference  is  nominated  by  the  President  and  confirmed  by  the  Senate. 

PROGRAM  DESCRIPTION  BY  FUNCTION 

There  are  four  programs  within  ACUS  Research  and  Recommendations,  Implementation  and 
Advisory  Services,  Cleannghouse  Activities,  and  International  Assistance. 

A.  Research  and  Recommendations 

The  Administrative  Conference  has  three  principal  statutory  duties,  the  first  of  which  is  to  "study  the 
efficiency,  adequacy,  and  &imess  of  the  admmistrative  procedure  used  by  admimstrative  agencies  and 
make  recommendations  to  administrative  agencies  the  President,  Congress,  or  the  Judicial  Conference  of 
the  United  States..."  [5  USC  §594(1)]  Formal  recommendations  of  the  Administrative  Conference  are 
the  resuk  of  a  unique  deliberative  process  that  begins  with  the  decision  by  the  Chairman,  with  the  approval 
of  the  Council,  to  pursue  a  particular  research  topic  The  Chairman's  decision  is  based  on  a  problem 
identified  by  a  member  of  the  Conference,  a  Congressional  committee  or  a  member  of  Congress,  an 
Executive  Branch  ofiBcial,  or  an  interested  citizen  The  topics  are  usually  specific-as  can  be  seen  from  the 
hst  of  past  recommendations    [1  CFR  Part  305,  see  Appendix  A  -  Past  Recommendations] 

When  a  topic  has  been  defined,  the  staff  of  the  Office  of  the  Chairman  examines  the  problem, 
performing  an  in-depth  analysis,  and  with  the  assistance  of  a  consultant— typically  a  university  professor 
who  already  has  specialized  knowledge  about  the  particular  subject,  interviews  agency  officials,  reviews 
the  literature,  and  prepares  a  100-  to  200-page  report  on  the  problem  The  consultant  works  closely  with 
the  professional  staff  m  the  Office  of  the  Chairman  and  the  members  of  the  appropriate  Conference 
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committee  throughout  this  process.  The  Conference  is  able  to  obtain  the  services  of  highly  qualified 
consultants  at  below-market  rates  due  to  the  prestige  of  working  with  this  federal  agency 

The  draft  report  is  reviewed  by  the  Conference  staif  and  ultimately  by  a  Conference  committee  (all 
members  serve  oo  one  of  the  six  committees).  If  the  committee  believes  it  is  warranted,  it  develops  one  or 
more  proposed  recommendations  assisted  by  public  participation  and  comment.  The  Council  reviews 
recommendations,  and,  if  it  believes  the  proposals  have  been  sufficiently  researched,  places  them  on  the 
agenda  of  the  next  general  meeting  of  the  Conference  membership— or  plenary  session. 

At  the  plenary  session,  proposed  recommendations  submitted  by  the  Committees  are  thoroughly 
debated  by  the  monbers  Often  recommendations  are  amended  and  occasionally  the>'  are  retumed  to 
committee  or  voted  down.  If  a  recommendation  is  adopted,  it  is  published  in  the  Federal  Register  and  is 
sent  to  the  agencies,  the  Congress,  or  the  Judicial  Conference,  as  appropnate.  The  recommendations  of  the 
Conference  are  published  in  the  Code  of  Federal  Regulations    [  1  CFR  Part  305] 

This  extensive  deliberation  and  review  ensures  that  the  resulting  recommendation  reflects  consensus 
among  knowledgeable  persons  of  vaned  perspectives  The  recommendations  resulting  from  this  consensual 
process  provide  departments  and  agencies  with  a  procedural  approach  to  complex  and  controversial 
problems  that  is  much  more  likely  to  gain  public  acceptance  and  withstand  judicial  challenge  than  are 
single-source  proposals 

The  Chairman  on  occasion  receives  official  requests  from  agencies,  the  President,  or  Congress  or  one 
of  its  committees  or  members,  to  develop  a  recommendation  in  a  particular  area.  A  few  examples  were  a 
Congressionally-directed  study  of  the  Federal  Aviation  Administration's  civil  money  penalty  program,  a 
request  from  the  Domestic  PoUcy  Council  on  federal  personnel  appeal  procedures,  and  a  request  from  the 
Office  of  Personnel  .Management  on  the  federal  admmistrative  law  judge  program  Currently,  several 
issues  are  being  considered  by  the  Vice  President's  National  Performance  Review  for  referral  to  the 
Conference.  In  recent  years  several  federal  agencies  have  entered  into  uiteragency  agreements  with  the 
Conference  in  order  to  obtain  Conference  expertise  and  assistance  for  specific  projects  mvolving 
administrative  processes. 

B.  Implementation  and  Advisory  Activities 

The  Administrative  Conference's  second  statutory  duty  is  to  "arrange  for  interchange  among 
administrative  agencies  of  information  potentially  useful  in  improving  admuustrative  procedure"  [5  USC 
§594(2)]  The  Conference  accomplishes  this  task  in  two  basic  ways:  (I)  mitiatmg  exchanges  with  agencies 
to  seek  their  cooperation  in  unplementing  Conference  recommendations,  and  (2)  responding  to  agency 
requests  for  advice  and  assistance. 

Assisting  agencies  in  implementing  Conference  recommendations  is  an  important  part  of  the  activities 
of  the  staff  of  the  Office  of  the  Chairman  The  ACUS  staff  is  responsible  for  staymg  abreast  of  current 
developments  m  one  or  more  departments  or  agencies,  or  Congressional  committees,  that  may  relate  to  a 
problem  addressed  by  a  Conference  recommendation  ACUS  staff  inform  the  relevant  body  about  the 
Conference  recommendation  and  offer  Conference  assistance  This  assistance  includes  preparation  of 
testimony,  submission  of  written  comments  on  agency  rule  proposals,  or  development  of  traiiung  programs 
for  appUcable  audiences  interested  in  implementation  The  Conference  has  adopted  numerous  Alternative 
Dispute  Resolution  (ADR)  recommendations  over  the  past  10  years,  many  of  which  were  codified  m  the 
Admmistrative  Dispute  Resolution  Act  and  the  Negotiated  Rulemaking  Act  Under  those  Acts,  agencies 
are  required  to  consult  with  the  Conference  durmg  implementation  This  consultation  has  resulted  ui  staff 
attorneys  being  heavily  involved  in  assisting  many  departments  and  agencies  establish  their  respective  ADR 
programs. 

The  Office  of  the  Chairman  also  receives  requests  from  departments,  the  Office  of  Management  and 
Budget  (OMB),  other  federal  agencies,  members  of  the  judiciary,  and  Congressional  committees  for  iu 
views  on  procedural  or  administrative  matters  whether  or  not  the  Conference  has  adopted  a  formal 
recommendation  on  the  issue.   In  such  situations,  the  Chairman  or  staff  of  the  Office  of  the  Chairman  will 
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provide  information  based  on  research  reports  contained  in  the  Conference  library  or  on  their  own 
expertise.  In  some  cases,  studies  may  be  initiated  to  address  the  area  if  it  appears  to  have  broad  application 
throughout  the  Government  or  if  the  requesting  body  wishes  to  seek  Conference  assistance  under  the 
Economy  in  Government  Act. 

Another  means  for  providing  advice  and  assistance  to  agencies  is  the  Council  of  Independent 
Regulatory  Agencies  (CIRA),  created  in  April  1982  at  a  meeting  with  the  President.  This  informal  group- 
of  more  than  a  dozen  chairmen  of  the  principal  independent  regulatory  agencies  who  are  its  members— is 
convened  by  the  Chairman  of  the  Conference  to  discuss  matters  of  mutual  interest.  The  Conference 
provides  a  means  by  which  communication  can  be  shared  between  the  White  House  and  the  agencies  while 
respectmg  their  independence.  During  FY  1992  the  Conference  established  a  companion  group  of 
department  and  agency  chief  legal  officers  that  meets  quarterly. 

The  Conference  organizes  and  conducts  colloquies  to  help  carry  out  its  mandate  "to  provide  suitable 
arrangements  through  which  federal  agencies,  assisted  by  outside  experts,  may  cooperatively  study  mutual 
problems..."  (5  USC  §591)  In  FY  1993,  the  Conference  sponsored  two  colloquies  and  symposiums.  The 
Conference's  Research  Director  also  serves  on  the  steering  committee  of  an  informal  interagency  regulatory 
colloquium  that  meets  monthly.  In  addition,  the  Conference  annually  holds  an  all-day  seminar  on  current 
issues  in  the  administrative  process  for  members  of  independent  regulatory  agencies  and  an  all-day 
program  for  legislative  staff  who  are  responsible  for  draftmg  legislation  that  deals  with  administrative 
procedure  and  process 

C.  Clearinghouse  Activities 

The  third  duty  assigned  to  the  Administrative  Conference  is  to  "collect  information  and  statistics  from 
administrative  agencies  and  publish  such  reports  as  it  considers  useful  for  evaluating  and  unproving 
administrative  procedure."  [5  USC  §594(3)]  The  Conference  collects  and  maintains  statistics  on  awards 
under  the  Equal  Access  to  Justice  Act.  ACUS  also  regularly  publishes  reference  books  that  contam 
matenals  vital  to  Government  lawyers  and  the  administrative  law  communit>'  at  large.  In  addition,  the 
Office  of  the  Chairman  maintains  a  Federal  Depository  library  that  is  open  to  and  used  extensively  by  other 
agencies  and  the  public  Resources  available  m  the  library  mclude  Conference  publications,  the  archived 
records  of  past  Conference  research  projects,  and  an  excellent  collection  of  materials  on  adnumstrative  law 
subjects  Other  federal  agencies  that  need  information  on  the  Admimstrative  Procedure  Act,  the  Sunshine 
Act,  the  Privacy  Act,  or  other  legal  materials  relating  to  administrative  law  have  come  to  rely  on  this 
valuable  ACUS  resource 

D.  International  Assistance 

Under  new  statutory  authority  [5  USC  §594(5)  Pub  L  No  102-103  (Oct.  9,  1992)],  the  Office  of  the 
Chairman  has  been  charged  with  providing  assistance  to  foreign  governments  relating  to  the  improvement 
of  administrative  procedure  in  foreign  countnes  The  Office  of  the  Chairman  also  hosts  various  mdividuals 
and  groups  from  foreign  governments  who  are  mterested  in  questions  of  governmental  process  and  m  the 
work  of  the  Conference  During  the  past  12  months.  Conference  attorneys  have  worked  with  officials  from 
numerous  countries  including  Australia,  Bulgaria,  Canada,  China,  Great  Bntam,  Israel,  Japan,  Russia, 
South  Africa,  Taiwan,  and  Ukraine.  With  the  sponsorship  of  the  United  States  Information  Agency 
(USIA),  the  Conference  sent  two  teams  of  experts  overseas  m  FY  1993.  The  first  went  to  Ukrame  and  the 
second  to  China.  Active  assistance  is  currently  bemg  provided  to  the  USIA  and  continues  to  be  given  to  the 
State  Department,  the  Justice  Department,  and  the  Agency  for  International  Development  (AID)  concerning 
administrative  reform  m  eastern  European  and  African  countnes. 
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n.  ORGANIZATION  OF  CONFERENCE  AP^  STAFF 

MEMBERS  AND  STAFF 

The  Administrative  Conference  of  the  United  States  is  headed  by  a  Chainnan  who  is  an  advice-and- 
consent  Level  II  appointee  with  a  term  of  S  years.  Currently  the  Acting  Chairman  is  Sally  Katzen,  who 
was  named  by  President  Clinton  on  December  2,  1993  as  Vice  Chairman  of  the  Council  of  the 
Administrative  Conference  The  Chairman  acts  as  the  chief  executive  of  the  Conference,  presiding  over  its 
meetings    She  also  heads  the  Office  of  the  Chairman,  which  consists  of  24  FTEs. 

The  Conference's  overall  direction  is  reviewed  by  a  10-member  Presidentially  appointed  Council,  half 
of  whose  members  have  traditionally  been  from  the  Executive  Branch,  and  the  other  half  from  outside  the 
Government.  Current  members  of  the  Council,  in  addition  to  the  Acting  Chairman  are  John  D  Podesta, 
Assistant  to  the  President  and  Staff  Secretary,  the  White  House,  Jack  Quinn,  Chief  of  Staff  and  Counselor 
to  dte  Vice  President;  Susan  Au  Allen,  Partner  in  the  law  firm  of  Paul  Shearman  Allen  &  Associates; 
Walter  Gellhom,  Professor  Emeritus,  Columbia  Umversitv',  C  Boyden  Gray,  Partner  in  the  law  firm  of 
Wilmer,  Cutler  &  Pickering,  Washington,  DC,  William  R.  Neale,  Partner  in  the  law  firm  of  Kneg  De Vault 
Alexander  &  Capehart,  Indianapolis,  Indiana,  and  Paul  Vander  Myde,  Vice  President  for  Corporate 
Affeirs,  VSE  Corporation 

Other  than  the  Council,  the  membership  of  the  Admmistrative  Conference  is  divided  into  two 
categones:  Government  and  "public"  or  nongovernment  There  are  50  Government  members,  all  from  the 
Executive  Branch  (although  selected  federal  judges  also  serve  as  "liaison  representatives")  These 
members  are  either  the  head  of  the  department  or  agency  or  an  individual  designated  by  the  head 
Typically,  the  member  designated  is  the  General  Counsel  or  a  legally  tramed  Commissioner  Members  do 
not  have  to  be  lawyers,  however,  and  some  are  not  The  40  public  members  are  appomted  by  the 
Chairman,  with  the  approval  of  the  Council,  for  terms  of  2  years. 

Because  of  the  prestige  of  serving  on  the  Conference,  the  Government  receives  at  no  cost  (except  for 
travel  expenses  for  out-of-town  members)  the  services  of  both  its  Government  and  public 
participants—individuals  with  an  impressive  array  of  accomplishments  and  experiences  who  donate 
hundreds  of  hours  of  service. 
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m.  SALARIES  AND  EXPENSES  APPROPRIATION 

INCREASE-DECREASE  STATEMENT 

The  Administrative  Conference  requests  $2,600,000  for  its  FY  1995  budget.  The  Conference  had  a 
decrease  in  budget  authonty  in  FY  1994  and  the  FY  1995  request  represents  a  $286,000  (1 1%)  increase 
over  the  FY  1993  Conference  budget  The  FY  1993  level  of  personnel  staffing  (24  FTEs)  is  requested  for 
FY  1995.  Given  the  additional  responsibilities  of  the  Conference  in  the  areas  of  alternative  dispute 
resolution  and  negotiated  rulemaking  and,  recognizing  that  in  certain  legal  specialty  areas,  the  staff  is 
already  limited  to  only  one  person  or  fewer  (eg.,  one  person  with  responsibihties  for  two  or  more  major 
program  areas),  we  respectfully  request  that  no  reduction  in  staff  levels  be  made  at  this  time. 

The  FY  1995  request  will  allow  the  Conference  to:  (1)  resume  research  activity  at  the  FY  1993 
operating  level;  (2)  reinstate  the  multi-year  schedule  for  publishing  heavily  relied  upon  Conference  reports 
and  other  reference  materials;  and  (3)  implement  recommendations  made  by  the  National  Performance 
Review 

In  the  past  few  years,  the  workload  for  Conference  staff  has  substantially  increased  due  to  contmued 
emphasis  on  implementation  of  Alternative  Dispute  Resolution  (ADR)  techmques  throughout  the  Executive 
Branch  The  Admmistrative  Dispute  Resolution  Act  [Pub  L  No  101-552  (November  15,  1990))  and  the 
Negotiated  Rulemakmg  Act  (Pub.  L.  No.  101-648  (November  29,  1990)]  mcreased  the  demands  on 
Conference  staff  as  agencies  sought  expert  assistance  in  implementation.  In  addition,  the  staff  has  provided 
support  to  the  National  Performance  Review  and  the  Health  Reform  task  force  These  initiatives  have  a 
number  of  administrative  law  components,  and  the  Conference  expects  to  contmue  m  its  role  as  a  valuable 
resource  to  the  Admimstration  on  these  matters. 

INCREASES 

I.  Personnel  Compensation  (Object  Classification  11.0)  -  Reflects  estimate  for  approved  level  of 
staffing  (24  FTEs)  and  assumes  no  vacant  positions  in  FY  1995  This  estimate  does  not  include  fiinds  for 
the  1995  general  pay  increase  or  the  additional  locality  pay  adjustment  expected  in  1995 

2  Personnel  Benefits  (Object  Classification  12.0)  -  Reflects  a  moderate  increase  m  costs  associated 
with  maintaining  benefits  coverage  for  current  employees  and  the  increased  costs  of  benefits  for  new  hires 

3.  Travel  and  Transportation  of  Persons  (Object  Classification  21.0)  -  Reflects  an  mcrease  m 
travel  costs  due  to  the  appointment  of  the  remairang  Council  and  Conference  members  who  will  attend 
Council  meetings.  Committee  meetings,  and  the  June  and  December  plenary  sessions. 

4  Rental  Payments  to  GSA  (Object  Classification  23.1)  -  Estimate  based  on  the  FY  1995  rent 
budget  estimate  fiimished  by  the  General  Services  Admimstration  (GSA)  on  July  6,  1993  There  will  be  no 
increase  m  the  amount  of  space  required  by  the  agency  durmg  FY  1995 

5  Communications,  Utilities,  &  Miscellaneous  Charges  (Object  Qassification  23.3)  -  Reflects 
minimal  mcrease  in  FTS  2000  costs.  A  small  mcrease  for  postage  and  telephone  services  is  also  mcluded 

6  Printing  &  Reproduction  (Object  Classification  24.0)  -  The  fimds  requested  are  for  the  mcrease 
in  costs  of  printing  materials,  desktop  publishmg,  and  photography  for  the  Conference's  routine  activities 
such  as  announcements,  notebooks  and  curriculum  matenals,  graphics,  fliers,  or  video  supplies  for 
committee  meetings,  plenary  sessions,  seminars  or  training  programs.  In  addition,  the  costs  of  the 
Conference's  major  publications  are  budgeted  for  FY  1995  Several  publications  are  in  demand  and  the 
Conference  needs  fiinds  to  substantially  revise  them  During  FY  1995,  a  revision  of  the  GUIDE  TO  THE 
Government  in  the  Sunshine  act,  which  was  onginally  scheduled  for  FY  1994  is  planned  A  minor 
revision  and  reprinting  of  the  NEGOTIATED  RULEMAKING  SOURCEBOOK  is  planned  Included  m  this  area 
are  costs  for  printing  the  annual  report,  newsletters,  and  publication  of  meeting  notices  and  Conference 
recommendations  in  the  Federal  Register  and  the  Code  of  Federal  Regulations    Note  that  the  Conference, 
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for  the  first  time  in  20  years  as  a  temporary  cost  cutting  measure,  did  not  publish  its  recommendations  in 
the  CFR  in  1994. 

7.  Contractf  with  Experts  and  Consultants  (Object  Oassification  25.1)  -  The  amount  requested  is 
necessary  to  support  the  associated  travel  expenses  and  support  costs  for  ongoing  research  funded  in  pnor 
years  With  the  number  of  admmistrative  and  procedural  issues  affecting  numerous  agencies,  the 
Conference  must  be  prepared  to  address  such  matters  It  is  vital  that  a  quahty  research  program  be 
mamtamed. 

8  Purchase  of  Goods  &  Services  from  Government  Accounts  (Object  Classification  25.2)  - 
Reflects  a  modest  increase  in  the  cost  of  services  provided  by  the  General  Services  Admmistration  for 
personnel  and  payroll,  the  Department  of  the  Treasury  for  monthly  reporting  through  GOALS,  and  an 
interagency  agreement  for  the  provision  of  inspector  general  audit  coverage 

9  Supplies  &  Materials  (Object  Classification  26.0)  -  A  minimal  increase  in  the  cost  of  Supplies 
for  FY  1995  due  to  inflationary  factors  only. 

DECREASES 

1.  Other  Services  (Object  Classification  25.2)  -  The  decrease  in  this  object  classification  is 
attributed  to  the  reduction  in  the  training  budget  for  the  permanent  staff. 

2  Equipment  (Object  Classification  31.0)  -  There  are  no  large/medium  scale  computer  hardware  or 
other  equipment/furniture  purchases  planned  for  this  budget  year. 

In  summary,  the  net  mcrease  of  $286,000,  is  due  in  part  to  the  mterrupuon  of  the  normal  operating 
level  during  lY  1994  The  small  increase  requested  will  restore  the  Admimstrative  Conference  to  at  least 
its  FY  1993  operating  level.  A  breakdown  by  object  classification  appears  on  the  next  page,  and  a  3-year 
spread  is  shown  below: 

FY  1993  FY  1994  FY  199S 

$2,314,000  $1,800,000  $2,600,000 
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ANALYSIS  BY  OBJECT  CLASSinCATION 


Classincation 

FY  1993 

FY  1994 

FY  1995 

Difference 

Between 

FY  1993  &  95 

11.0  Personnel  compensation  $1,342,000 

$1,115,000 

$1,519,000' 

$177,000 

12.1   Personnel  benefits 

281,000 

256,000 

317,000 

36,000 

21  0  Travel  &  transportaUon 
of  persons 

54,000 

40,000 

78,000 

24,000 

23.1   Rental  payments  to  GSA 

223,000 

228,000 

236,000 

13,000 

23.2  Rental  payments  to  others 

13,000 

2,000 

13,000 

- 

23.3   Communications,  utilities  & 

miscellaneous  charges             48,000 

41,000 

52,000 

4,000 

24.0  Printing  &  reproduction 

57,000 

23,000 

88,000 

31,000 

25.1    Consulting  services 

86,000 

- 

112,000 

26,000 

25.2  Other  services 

34,000 

19,000 

24,000 

(10,000) 

25.3   Purchases  of  goods  &  services 

from  government  arrounts        32,000 

32,000 

36,000 

4,000 

26.0  Supplies  &  materials 

78,000 

44,000 

80,000 

2,000 

310  Equipment 

66,000 

- 

45.000 

(21.000) 

Total  obligations  $2,314,000       $1,800,000       $2,600,000  $286,000 


'This  estimate  does  not  include  funding  for  the  1995  general  pay  increase  or  the  anticipated  additional 
locality  pay  adjustment  for  federal  civilian  workers. 
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APPROPRIATIONS  LANGUAGE 

Salaries  and  Expenses 

For  necessary  expenses  of  the  Administrative  Conference  of  the  United  States,  established  by  the 
Administrative  Conference  Act,  as  amended  (5  USC  §591  et  seq )  and  not  to  exceed  $1,000  for  oflScial 
reception  and  representation  expense;  [$2,3 14,000]  $2.600.000 
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IV.  ACCOMPLISHMENTS  AND  ACTIVITIES 


A.  Research  and  Recommendations 

1993  Accomplishments 

During  FY  1993  the  Administrative  Conference  held  two  plenary  sessions:  December  1 0-11,  1992, 
and  June  10-11,  1993.  Eight  recommendations  were  considered  and  six  were  adopted  at  these  sessions 
involving  issues  concerning  the  use  of  admimstrative  law  judges,  juvenile  justice  grants,  de  minimis 
settlements  under  Superfund,  civil  money  penalties,  federal  banking  regulations  and  use  of  peer  review 
orgamzations  m  federal  grant  programs. 

RECOMMENDATION  92-7,  "The  Federal  Administrative  Judiciary,"  was  formulated  as  a  result  of 
a  report  that  considered  the  role  of  the  federal  administrative  judiciary  mcludmg  adimni strati ve  law  judges 
and  other  presiding  officers  in  conducting  formal  adjudications  under  the  Admiiustrative  Procedure  Act  It 
calls  upon  Congress,  when  creatmg  new  programs,  to  preserve  the  uniformity  of  process  and  of 
qualifications  of  presiding  officers  contemplated  by  the  Admimstrative  Procedure  Act,  and  it  contains 
guidelines  for  assignmg  adjudications  to  admimstrative  law  judges  (ALJs)  The  recommendation  also  urges 
reform  of  the  AU  selection  process  administered  by  the  Office  of  Personnel  Management  so  that  agencies 
can  hire  from  a  larger  pool  of  qualified  applicants  More  specifically,  the  Conference  recommends 
elimination  of  the  veterans'  preference  m  the  ALJ  hinng  process  in  order  to  make  it  possible  for  agencies  to 
hire  more  qualified  women  candidates  as  ALJs  Recommendation  92-7  also  recommends  that  a  system  for 
reviewing  ALJ  performance  be  developed,  and  that  it  be  admmistered  by  agency  Chief  ALJs  The  system 
would  mclude  a  mechanism  for  investigating  ALJ  allegations  of  improper  agency  infringement  of  or 
interference  with,  their  decisional  independence,  and  it  would  include  procedures  for  mvestigating 
complaints  of  AIJ  misconduct,  such  as  allegations  of  bias  or  prejudice. 

Recommendation  92-8,  "Administration  of  the  Office  of  Juvenile  Justice  and  Delinquency 
Prevention's  Formula  Grant  Program,"  contains  Conference  recommendations  for  improving 
admimstration  of  the  formula  grant  program,  mcluding  changes  related  to  OJJDP's  commumcation  and 
consultation  with  states,  coordination  and  collaboration  at  various  levels  of  government,  and  consistency 
and  clarity  in  policy  elaboration,  staffing,  and  trairung 

Recommendation  92-9,  "De  Minimis  Settlements  Under  Superfund,"  urges  the  Environmental 
Protection  Agency  to  expand  its  efforts  to  negotiate  settlements  with  "potentially  responsible  parties"  thai 
have  contributed  relatively  small  amounts  of  hazardous  waste  at  sites  covered  by  the  Superfimd  program 
A  more  active  agency  role  is  recommended  and  suggestions  are  made  for  additional  guidance  from  EPA 
headquarters  to  regional  offices.  The  recommendation  also  calls  for  establishing  a  central,  publicK 
accessible  repository  of  de  minimis  settlement  documents 

RECOMMENDATION  93-1,  "Use  of  APA  Formal  Procedures  in  Civil  Money  Penalty 
Proceedings,"  recommends  that  in  all  cases  mvolving  adimmstratively-imposed  civil  money  penalties,  the 
opportmuty  for  a  formal  adjudication  pursuant  to  the  APA  be  available  to  the  parties  Recognizmg  the 
current  existence  of  civil  money  penalty  programs  where  the  hearing  officers  are  not  protected  by  the 
APA's  separatioo-of-fiinctions  provisions,  the  Conference  recommends  that  agencies  by  rule  should  ensure 
that  presiding  officers  in  such  programs  will  not  report  to,  be  evaluated  by,  or  consult  with  prosecuting  or 
investigating  officials. 

RECOMMENDATION  93-2,  "Administrative  and  Judicial  Review  of  Prompt  Corrective  Actios 
Decisions  by  the  Federal  Banking  Regulators,"  calls  for  greater  procedural  protection  for  depository 
institutions  subject  to  adverse  capital  classifications  and  mdividuals  who  are  disrmssed  fi-om  office  by  a 
federal  banking  agency's  prompt  corrective  action  decision  At  the  same  time,  the  procedures 
recommended  by  the  Conference  permit  expeditious  action  m  meeting  the  Federal  Deposit  Insurance 
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Girporatioa  Improvement  Act's  (FDICA's)  goals  of  avoiding  bank  &ilures  and  minimizing  the  drain  on  the 
bank  insurance  fiinds. 

RECOMMENDATION  93-3,  "Peer  Review  in  the  Award  of  Discretionary  Grants,"  draws  on  the 
expenence  of  several  federal  agencies  with  peer  review  grant  programs  to  set  forth  procedures  grantmaking 
agencies  may  use  to  produce  better  decisions  and  reduce  the  potential  for  bias  and  conflicts  of  interest  in 
the  peer  review  grant  process. 

1994  Activities 

Ongoing  research  activities  include  projects  funded  fk>m  interagency  transfers  under  the  Economy  in 
Government  Act  and  initiated  at  the  request  of  the  funding  ageno.  and  projects  being  completed  as  a  result 
of  obligations  incurred  in  prior  years.  Research  is  current!)'  being  undertaken  in  the  following  areas: 

Adjudication 

(1)  Rule-11  type  sanctions  in  administrative  proceedings.  Under  the  ametuled  Federal  Rules  of 
Civil  Procedure,  sanctions  can  be  assessed  agamst  attomevs  mvolved  in  fnvolous  lawsuits.  This  provision, 
while  still  somewhat  controversial  among  the  bar,  has  certainly  resulted  in  some  of  the  intended  benefits. 
Should  there  be  an  analog  m  federal  agenc>-  proceedings'' 

(2)  Comparative  study  of  disability  claims  processing  and  appeals.  This  study  examines  the 
disabilit>'  claims  adjudication  process  in  five  industnalized  countries  (Canada,  Germany,  the  Netherlands, 
the  United  Kingdom,  and  Sweden)  and  compares  them  with  the  U.S.  process  This  study  may  be  especially 
timely  given  SSA's  new  "Process  Reengineering  Project "' 

(3)  Debarment  and  suspension  procedures  The  procedures  used  by  federal  agencies  for 
debarring  or  suspending  contractors  for  fraud  or  sther  procurement-related  misfeasance  or  crime  have  been 
a  source  of  recurring  controversy  Not  since  the  'Temporary"  Conference  in  1961-62  has  ACUS  looked  at 
this  issue,  in  spite  of  Executive  Orders,  OFPP  letters.  Federal  Acquisition  Regulations,  and  court  cases  all 
dealmg  with  the  procedural  due  process  issues  mherent  in  this  topic 

(4)  Hospital  reimbursement  dispute  resolution  by  the  PRRB  Instead  of  using  the  usual  ALI 
adjudication  model  (as  in  social  security  cases),  Congress  has  created  special  quasi-independent 
adjudicatory  boards  within  HHS  for  the  review  of  hospital  reimbursement  disputes  under  the  Medicare 
system.  This  study  will  focus  on  the  Provider  Reimbursement  Review  Board  and  the  Medicare 
Geographical  Classification  Board. 

Administration 

(1)  The  Fish  and  Wildlife  Service's  approach  to  conflict  management  under  the  Endangered 
Species  Act.  Recent  litigation  m  the  Pacific  Northwest  over  the  impact  of  Umber  harvesting  on  the  habitat 
of  the  rare  spotted  owl  has  focused  attention  on  the  need  for  better  conflict  management  under  the 
Endangered  Species  Act.  This  project  will  examine  this  and  other  case  studies  and  svill  seek  to  propose 
improvements  in  the  Service's  ability  to  deal  with  conflicts 

(2)  Review  of  tort  liability  of  the  federal  government  and  its  employees  The  evolving 
standards  of  governmental  tort  liability  will  be  comprehensively  reviewed,  including  the  operation  of  the 
Federal  Tort  Claims  Act  (especially  its  various  exceptions  mcluding  the  discretionary  function  exemption) 
and  the  Federal  Employees  Liability  Reform  and  Tort  Compensation  Act  of  1988. 

(3)  HUD's  grant  award  and  ethics  procedures  The  Department  of  Housing  and  Urban 
Development  established  new  grant  award  and  ethics  procedures  as  required  by  the  HUD  Reform  Act  of 

1989  (Pub.  L  No.  No  101-235)  and  the  Byrd  Amendment  to  the  1990  Intenor  Appropriations  Act,  which 
impose  procedural  requirements  on  grant  applicants  and  their  representatives  This  study,  which  is  a 
fbUow-up  to  the  Conference's  study  of  discretionary  grantmaking  in  the  arts  and  sciences,  will  assess  the 
effects  of  these  new  procedures 

(4)  FOIA  and  settlement  documents.   A  persistent  difficulty  in  the  crafbng  and  passage  of  the 

1990  Administrative  Dispute  Resolution  Act  concerned  the  need  for  confidentiality  of  some  documents 
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generated  by  ADR  proceedings  (e.g.,  mediator's  notes)  aitd  their  availability  under  FOIA.  Legislators 
indicated  that  this  issue  deserved  more  study.  This  study  will  describe  the  state  of  the  law,  review  the 
implicatioos  for  the  success  of  ADR  as  well  as  for  openness  goals,  and  evaluate  the  need  for  changes  in 
either  FOIA  or  &e  ADR  Act. 

Govenuncntal  Processes 

(1)  Asset  forfeiture,  remission,  and  mitigation  procedures  Various  federal  agencies  are 
empowered  to  seize  or  forfeit  assets  of  persons  involved  in  illegal  activities.  The  INS  is  authorized  to  seize 
or  forfeit  conveyances  used  in  violation  of  the  alien  smuggling  laws.  This  project  will  examine  procedures 
used  by  the  INS  and  other  agencies  to  handle  these  cases  In  a  way,  this  will  be  a  companion  study  to  the 
Conference's  work  on  civil  money  penalty  procedures. 

(2)  Agency  procedures  for  the  distribution  and  sale  of  government  assets.  This  will  be  a 
survey  and  evaluation  of  the  various  agency  techniques  for  auctioning,  selling,  or  distributing  government 
assets,  including  oil  leases,  airport  landing  nghts,  and  "resolved"  savings  and  loans. 

Judicial  Review 

(1)  Foreign  trade  lone  procedures  The  1934  Foreign  Trade  Zones  Act  was  designed  to  create 
duty-free  areas  in  the  U.S.  within  which  foreign  goods  may  be  assembled,  repackaged,  joined  with  domestic 
goods,  etc.  In  recent  years  applications  have  increased  significantly  for  various  reasons,  and  so  have 
objections  from  domestic  industries  and  unions.  The  Act  gives  little  guidance  concerning  procedures  to  be 
used  by  the  Board  (located  within  the  Department  of  Commerce),  but  the  Foreign  Trade  Zone  Board  has 
issued  regulations  for  its  informal  hearing  procedures  There  is  also  uncertainty  concerning  the  appropriate 
locus  and  scope  of  judicial  review  of  FTZ  decisions. 

(2)  Choice  of  forum  in  government  contract  litigation.  Under  current  law,  challengers  to 
government  action  in  contract  cases  have  a  multiplicity  of  forums  In  preaward  (bid  protest)  cases, 
challenges  may  be  filed  in  district  court  or  with  die  GAO  (or  m  the  GSA  Board  of  Contract  Appeals  in 
computer-related  contracts)  In  post-award  disputes  the  choice  is  between  the  Claims  Court  or  the 
appropriate  agency  board  of  contract  appeals  The  study  will  evaluate  the  impact  of  this  forum  choice  and 
the  proposals  for  change. 

(3)  Judicial  review  of  Superfund  disputes  The  Superfimd  law  contains  a  provision  [Section 
113(h);  42  use  9613h]  precluding  preenforcement  challenges  to  removal  or  remedial  actions.  This 
provision  is  both  criticized  as  unfair  and  hailed  as  necessary  to  the  success  of  the  program.  It  has  produced 
much  litigation  as  responsible  parties  seek  to  find  a  way  to  secure  judicial  review  of  EPA  orders  This 
study  will  examine  the  status  of  this  law  and  review  the  effectiveness  and  fairness  of  the  provision 

(4)  DOJ  control  and  supervision  of  agency  litigation  Although  histoncally  government 
htigation  has  been  conducted  by  the  Department  of  Justice,  Congress  has  vested  some  mdependent 
litigating  authority  in  35  governmental  entities,  and  the  Attorney  General  has  also  entered  into  "memoranda 
of  understanding"  allowing  additional  exemptions  This  study  will  examine  how  this  overall  arrangement  is 
working;  it  was  undertaken  with  a  statement  of  support  from  the  Associate  Attorney  General. 

Regulation 

(1)  Use  of  audited  self-regulation  Industry  self-regulation  has  been  used  and/or  proposed  as  an 
alternative  to  regulation  in  a  variety  of  regulatory  contexts,  rangmg  from  meat  and  poultry  inspection,  EEO 
contract  compliance,  environmental  controls,  and,  perhaps  most  often  m  the  securities  and  commodities 
arena  The  study  will  use  both  a  survey  and  case  study  approach  to  detemune  when  it  is  most  and  least 
effective.  Phase  1  of  the  study  will  develop  recommendations  on  when  to  use  audited  self-regulation 
Phase  2  (to  be  completed  m  late  1994)  will  focus  on  innovative  enforcement  mechanisms. 

(2)  Implementation  of  the  Americans  with  Disabilities  Act  This  1990  law  is  one  of  the  most 
far-reaching  regulatory  statutes  ever  enacted  It  seeks  to  protect  more  than  43  million  people  and  covers 
most  employers  and  public  accommodations     A  half  dozen  federal  agencies  are  charged  with  issuing 
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r^ulatioas  coocemmg  teims  like  '^indue  burden"  and  "reasonable  accommodations.*'  Anticipating  the 
development  of  enforcement  disputes  under  the  Act,  there  is  a  section  encouraging  use  of  ADR  (Section 
SI3).  This  stM^  will  evaluate  procedural  problems  relating  to  the  Act's  implfntentatioo. 

(3)  DMsMM  of  roks  in  joint  federal/state  regulatory  programs.  How  "regulatofy  federalism" 
works-federal  oversight  of  state  impIementatioR  of  federal  programs.  Programs  under  study  include  the 
Clean  Air  Act  and  the  Sur&ce  Mining  and  Reclamation  Act 

Rulemaking 

(1)  Evaluating  the  need  for  Eiemption  8  of  FOIA  (relating  to  bank  cuminartons).  Exemption 
8  of  the  Freedom  of  Infonnation  Act  exempts  from  disclosure  records  pertaining  to  examination  of  banks 
and  financial  institutioRS  by  bank  regulatory  agencies.  The  creation  of  a  new  and  comprehensive 
regulatory  structure  for  such  institutions  has  called  into  question  the  need  for  this  particular  subject-matter 
exemption. 

(2)  Agency  use  of  interim-final  rules.  A  supplement  will  be  issued  to  a  report  in  progress 
concerning  the  IRS'  use  of  the  interim-final  technique  by  examining  empirically  agencies'  behavior  when 
they  do  use  it.  Do  agoicies  eventually  issue  a  final  rule?  How  long  after?  With  significant  changes  based 
OQ  comments? 

(3)  Useof  no-action  letters  and  letter  rulings  by  federal  agencies.  OneofACUS' earliest  and 
most  jnfln'-ntiai  Studies  was  of  the  SEC's  no-action  letter  procedure  Recommendatian  70-2  led  to  public 
availability  of  these  letters.  In  addition  to  evaluating  the  practice  20  years  later,  a  new  study  will 
encompass  the  CFTC's  use  of  no-action  tetters  as  well  the  use  of  similar  letter  nilings  by  the  IRS,  Customs 

Service.  Antitnist  Division  of  DOJ.  and  other  agencies. 

t 

Other  Co«fes«MC  Pro jccts 

(1)  HUD  adniaistrativc  grievance  procedures  for  public  boosing  tenants.  The  Department  of 
(kxising  and  Ufban  Development  has  had  regulations  providing  for  administrative  grievance  procedures  for 
public  housing  tenants  since  1973.  Several  attempts  to  revise  these  rules  have  £uled.  In  addition,  HUD 
has  invoked  a  1983  statute  authorizing  the  Secretary  to  waive  administrative  grievance  procedures  in 
eviction  cases  and  to  seek  state-court  ordered  evictions.  This  study  will  attempt  to  provide 
recommendations  to  HUD  on  its  grievance  tules  and  its  waiver  practices. 

(2)  The  interplay  between  civil  and  criminal  enforcement  of  regulatory  statutes.  There  are 
many  variations  among  agency  behavior  in  choosing  between  civil  and  criminal  sanctions.  The 
decisionmaking  is  diffuse,  with  agency  headquarters,  field  offices,  and  U.S.  attorneys  all  participating 
Moreover,  the  recent  Supreme  Court  case,  US  v  Halper  [490  U.  S.  435  (1989)),  applied  the  Double 
Jeopardy  Clause  to  certain  types  of  civil  penalties  sought  against  persons  previously  convicted  criminally 
for  the  same  offense.  The  study  will  examine  both  horizontal  and  vertical  coordination  among  enforcement 
entities.  Agencies  to  be  studied  include  SEC,  NRC,  OSHA,  and  DOJ 

(3)  Appeals  under  national  health  care  reform  and  Medicare  Part  B  The  national  health  care 
reform  proposal  contains  numerous  requirements  for  administrative  appeals  and  use  of  alternative  dispute 
resolution.  The  existing  Medicare  program  already  involves  hospital  (Part  A)  and  physician  (Part  B) 
payment  appeals.  The  prospective  payment  methodology  (newly  applicable  to  physicians)  has  led  to 
increased  Part  B  cases  and  new  administrative  law  issues.  This  project  will  examine  appellate  procedures 
required  under  the  new  legislation  and  the  surviving  Medicare  Part  B  appeals. 

Due  to  fimding  from  private  sources,  the  Conference  will  be  able  to  continue  to  conduct  some 
activities  in  support  of  its  alternative  dispute  resolution  uutiatives.  In  addition,  the  Council  has  approved 
implementation  of  recommendations  made  by  the  Special  Committee  on  the  Future  of  the  Conference. 
These  recommendatiaas  form  the  basis  of  the  Conference's  proposals  fior  its  reauthorization  legislation  in 
FY  1994. 

Future  Conference  research  to  be  initiated  in  FY  1995  will  be  organiaed  into  two  types;  that  related  to 
an  in-depth  study  of  an  issue  in  a  single  agency  and  tfiat  addressed  to  broader  issues  common  to  many 
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agencies.  The  Conference  will  plan  and  group  its  research  efforts  to  achieve  a  balance  of  single  agency 
studies  and  broader  generic  studies.  The  single  agency  studies  will  be  assigned  to  the  standing  committees 
to  ensure  a  balance  of  work  for  each  committee,  while  the  broader  studies  will  be  assigned  to  the  committee 
with  the  most  logical  jurisdiction. 

OBJECTIVES  FOR  FY  1995 

In  addition  to  those  projects  identified  for  which  work  will  continue  in  FY  1994,  the  Council  has 
already  approved  a  number  of  additional  topics  Even  more  topics  are  likely  to  be  approved  this  year. 
Work  on  projects  from  the  following  approved  list  is  scheduled  to  begin  during  FY  1995. 

(1)  Agency  implementation  of  the  Program  Fraud  Civil  Remedies  Act.  Enacted  in  1986, 
the  Act  cjdls  upon  most  large  departments  and  agencies  to  set  up  procedures  for  mvestigating  and 
administratively  adjudicating  program  fraud  allegations.  Model  rules  of  practice  were  developed  by  HHS. 
How  well  have  they  been  implemented''  Have  the  Act's  procedures  been  fair  and  effective? 

(2)  Employee  sanction  and/antidiscrimination  adjudications  under  IRCA.  Under  the  1986 
Immigration  Reform  and  Control  Act,  the  DOJ  was  required  to  set  up  new  adjudication  programs  to 
enforce  key  provisions  of  the  Act.  The  program  requires  administrative  law  judges  as  decisionmakers,  but 
there  are  numerous  special  provisions  raising  procedural  issues  For  example,  in  antidiscnrrunation  cases, 
ALJ  decisions  are  directly  reviewable  m  the  courts  of  appeals  The  role  of  the  special  counsel  (and  the 
EEOC)  m  such  cases  also  raises  interestmg  procedural  issues 

(3)  FTC/DOJ  premerger  review  process  under  the  Hart-Scott-Rodino  Act  Under  the 
Act,  both  agencies  must  approve  mergers  over  a  certain  size  threshold  and  therefore  each  requests 
information  on  the  effects  of  the  proposed  mergers  These  informational  requests  have  m%olved 
voluminous  paperwork  and  lengthy  review  tune  Moreover,  few  mergers  have  been  disapproved  in  recent 
years.  A  study  would  assess  the  effectiveness  of  the  Act  and  the  agency's  practices  and  procedures 

(4)  Clarification  of  jurisdiction  over  money  claims  against  the  U.S.:  [Claims  Court  vs. 
District  Court].  Several  former  chairmen  of  ACUS'  Committee  on  Judicial  Review  have  agreed  that  the 
junsdictional  confusion  m  the  area  needs  to  be  fixed  The  problem  is  caused  by  the  overlapping  of  the 
Tucker  Act's  assigning  claims  of  more  than  $10,000  to  the  Claims  Court,  the  Little  Tucker  Act's  assigning 
claims  of  less  than  $10,000  to  either  district  courts  or  the  Claims  Court,  and  district  courts  allowing 
monetary  relief  m  varymg  amounts,  pursuant  to  the  APA 

(5)  Multi-member  agencies-need  for  improved  collegiality  or  other  operational 
improvements.  The  Office  of  the  Chairman's  recent  descriptive  monograph  on  the  organization  of  such 
agencies  showed  a  wide  variety  among  them  concerning  their  membership  structure,  powers  of  the  chair, 
requirements  for  agency  action,  0MB  bypass  provisions,  and  litigating  authority.  Moreover,  reviewed 
questions  about  the  lack  of  collegiahty  (and  the  effect  of  the  Sunshme  Act)  make  a  comprehensive  look  at 
this  organizational  model  timely. 

(6)  Use  of  a  Negotiated  Model  State  Act  approach  to  federal  regulation  of  Medigap 
insurers  and  judicial  review  of  the  early  intervention  and  seizure  decisions  of  federal  banking 
regulators.  The  1990  Medigap  Improvements  Act  uses  a  novel  approach  to  regulation  of  medigap 
insurance  providers  (i.e.,  private  health  insurance  compaiues  providing  coverage  supplemental  to 
Medicare).  The  Act  requires  pnvate  insurance  companies  to  adhere  to  state  laws  that  meet  federal 
standards  It  mandates  that  the  National  Association  of  Insurance  Commissioners  develop  a  model  statute 
through  a  participatory,  negotiating  process  States  must  then  adopt  the  NAIC  model  statute  or  else  HHS 
regulations  would  apply  to  the  companies  Tins  model  has  been  suggested  for  other  aspects  of  health  care 
regulation  and  deserves  study. 

(7)  Study  of  the  new  veterans  benefits  application  and  appeal  process.  In  1988  Veterans' 
Judicial  Review  Act- Veterans'  Benefits  Improvement  Act  of  1988  sigmficantly  modified  the  process  by 
which  veterans'  benefit  claims  are  adjudicated  and  provided  for  judicial  review  for  the  first  time  The 
uidependent  Article  I  Court  of  Veterans  Appeals  (COVA)  was  given  exclusive  junsdiction  of  appeals  from 
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the  Department's  Board  of  Veterans  Appeals  with  further  review  (of  l^al  questions  only)  in  the  Court  of 
Appeals  for  the  Federal  Circuit.  Some  have  suggested  axloption  of  this  model  for  other  disabilitv'  programs 
(including  social  security).  Others  have  complained  that  the  Department's  administrative  process  has  not 
been  sufficiently  revised  to  take  into  account  COVA.  Such  a  study  seems  timely  now,  and  DVA  has 
expressed  some  interest  in  supporting  it. 

(8)  INS  procedures  for  work  authorization  The  passage  of  the  Immigration  Reform  and 
Control  Act  of  1986  prohibited  the  hiring  of  illegal  aliens  and  required  employers  to  verify-  the  employee's 
identity  and  employment  authorization.  Aliens  who  work  in  the  U.S.  vsithout  authorization  (other  than 
immediate  relatives  of  U.S.  citizens)  may  not  adjust  their  status  and  are  subject  to  many  extra-economic 
pressures.  Employers  are  at  risk  of  penalties.  The  employment  authorization  available  to  aliens  varies 
according  to  status  and  eligibility-which  is  often  subject  to  adjudication  by  the  INS.  This  has  become  an 
important  new  area  of  immigration  adjudication.  This  project  would  examine  the  INS  practice  and  key 
judicial  decisions  to  see  whether  clearer  standards  and  more  consistent  procedures  can  be  developed 

(9)  Regulations  on  employee  participation  or  testimony  in  judicial  or  administrative 
proceedings  Many  agencies  have  (or  are  considering)  regulations  concemmg  when  and  \Mth  uiiat 
limitations  employees  will  be  permitted  to  testify'  in  court  or  agency  proceedings  (See,  eg.  Department  of 
Interior  proposed  rule,  58  Fed.  Reg.  4635,  January  15,  1993.)  This  study  will  survey  agency  practices  and 
regulations  and  suggest  a  model  rule. 

(10)  Examination  of  federal  credit  program  supervision.  There  are  various  federal  programs 
(e.g.,  FHA  or  DVA  mortgage  guarantees.  Export  Import  Bank.  SBA,  Farm  Credit,  student  loans)  that 
require  federal  agencies  to  supervise  the  performance  of  lenders  who  originate  or  service  federally 
guaranteed  loans  Supervising  agencies  must  decide  who  is  an  eligible  lender,  momtor  and  resolve 
problems,  and  disqualify  or  decertify  lenders  What  procedures  and  standards  have  been  developed  by 
these  agencies''  The  study,  like  the  recent  Conference  study  on  government-sponsored  enterpnses,  will  be 
an  overview  of  these  programs 

(11)  Review  of  discovery  in  agency  proceedings  In  Recommendation  70-4,  the  Conference 
recommended  extensive  "minimum  standards"  for  disco\er>-  in  formal  APA  proceedings  Since  1970  the 
Federal  Rules  of  Civil  Procedure  have  been  amended  to  limit  pretnal  discover.,  and  agency  discoverv  rules 
have  become  a  source  of  controversy  suice  the  APA,  itself  does  not  mandate  any  discover.'  In  light  of 
changed  circumstances,  of  the  existing  ACUS  recommendations,  this  one  probably  deserves  reconsideration 
the  most. 

(12)  Consensus-building  processes  Research  would  examine  recent  use  of  mnovative 
consensus-building  processes  by  government  entities  to  develop  agreement  (or  partial  agreement)  among 
affected  interests  on  pohcy  initiatives,  technical  data,  portions  of  proposed  regulatorv'  activities,  or  other 
activities.  The  processes  examined  would  be  those  directed  toward  helping  the  agencies  to  reduce  discord 
over  policy  mitiatives,  increase  soundness  of  databases,  or  otherwise  proceed  more  effectively  They  tend 
to  fall  between  ADR  processes,  which  are  used  to  resolve  specific  cases,  and  negotiated  rulemaking,  which 
IS  generally  used  to  develop  full-fledged  proposed  regulations  The  consultant  would  examine  legal,  policy, 
and  administrative  issues,  using  several  different  agency  examples  as  case  studies  The  project  would  be 
funded  with  a  portion  of  the  Conference's  grant  from  the  Hewlett  Foundation. 

B.  Implementation  and  Advisory  Activities 

1993  Accomplishments 

The  Conference  has  adopted  several  recommendations  that  encourage  federal  agencies  to  make  greater 
use  of  mediation,  minitrials,  negotiation,  arbitration,  and  related  methods  to  improve  their  decisionmaking 
and  offer  advice  on  how  to  begin  doing  so  In  addiuon,  the  Administrative  Dispute  Resolution  Act  and  the 
Negotiated  Rulemaking  Act  mandate  specific  implementation  responsibihties  for  the  Conference  The 
Office  of  the  Chairman  continued  ADR  initiatives  during  the  year  and  with  the  assistance  of  two  private 
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grants  from  the  Hewlett  and  Culpeper  Foundations  has  conducted  numerous  roundtables  and  training 
sessions  for  federal  agencies  and  departments  Those  grants  were  also  used  to  pubUsh  and  distribute 
various  pubhcaDons  and  to  produce  and  distribute  an  18-minute  training  video,  "From  Conflict  to 
Cooperation:  Alternative  Dispute  Resolution  " 

Agencies  have  increasingly  asked  the  Conference  for  assistance  in  developing  policies  mandating 
alternative  dispute  resolution  (ADR)  uses  in  their  programs  The  Conference  has  worked  with  agencies  to 
provide  training  and  suppwrt  for  their  new  ADR  specialists  and  others  who  must  identify  disputes  where 
ADR  techniques  may  prove  cost-effective  or  may  provide  better,  more  satisfactory  outcomes  Conference 
staff  have  organized  five  mteragency  working  groups  on  ADR— Cleannghouse  and  Outreach, 
Implementation,  Systems  Design,  Traimng  and  Education,  and  Equal  Employment  Opportunity-with 
participants  from  about  25  agencies  Several  day-long  programs  on  ADR  ("roundtables")  have  also  been 
organized  and  facilitated  by  trained  dispute  resolution  specialists  In  addition  to  imparting  useful 
mformation,  the  roundtables  provide  agency  personnel  an  opporturuty  to  share  ADR  expenences  with  one 
another  The  staff  cooperated  with  the  U  S  Distnct  Court  of  the  District  of  Columbia  to  provide  training 
in  ADR  techniques  for  judges  and  mediators  participatmg  m  that  circuit's  dispute  resolution  program  and 
is  now  undertaking  an  evaluation  of  the  program 

The  Conference  has  also  established  a  roster  of  potential  "neutrals"  for  various  kinds  of  ADR  The 
roster  is  a  computerized  database  of  persons  available  to  serve  as  mediators,  tramers,  and  consultants  in 
agency  ADR  programs  and  agencies  have  requested  specific  information  about  neutrals  to  meet  particular 
needs  during  the  year. 

The  Conference  has  continued  efforts  to  identify  appropnate  opportumties  to  encourage  negotiated 
rulemaking  During  FY  1993  the  Conference  started  new  mitiatives  to  provide  for  exchange  of  mformation 
between  the  legal  staffs  of  government  agencies  .by  sponsoring  a  senes  of  meetings  with  agency  general 
counsels  A  number  of  agencies  are  now  actively  engaged  m  various  stages  of  negotiated  rulemaking 
proceedings  in  accordance  with  President  Clmton's  September  30,  1993  directive  that  agencies  select  at 
least  one  pendmg  rulemaking  for  use  of  negotiated  rulemaking.  ACUS  and  0MB  co-sponsored  a 
symposium  to  assist  agencies  in  meeting  the  directive  and  Conference  staff  is  providmg  active  assistance  to 
individual  agencies 

Conference  personnel  continued  efforts  to  seek  miplementation  of  standing  recommendations  ACUS 
accepted  Congressional  mvitations  to  testify  on  several  bills  contammg  provisions  on  which  Conference 
recommendations  were  relevant.  Federal  agencies  continued  to  carefiilly  consider  Conference 
recommendations  and  follow  their  guidance.  For  example,  the  Social  Secunty  Admmistration  announced 
new  operational  procedures  for  its  Appeals  Council,  crediting  ACUS  Recommendation  87-7  for  the  change 
(59  Fed  Reg  1363).  EPA  has  also  taken  steps  to  implement  ACUS  Recommendation  92-9  concerning  its 
Superfiind  program.  (See  Stephen  Jones,  "EPA  Encourages  De  Minimis  Settlements  (NATIONAL  Law 
Journal,  November  15,  1993). 

1994  Activities 

As  a  part  of  its  responsibilities  for  implementation  of  the  Administrative  Dispute  Resolution  Act  and 
the  Negotiated  Rulemaking  Act,  Conference  staff  have  been  provided  specialized  traimng  and  mstniction  in 
ADR  techmques.  Staff  has  been  systematically  providmg  trauung  support  to  numerous  federal  agencies 
including  OPM's  executive  development  centers  where  ACUS  has  helped  to  develop  ADR  seminars  for 
agency  personnel  The  Conference  also  provides  some  traming  to  government  employees  on  Conference 
recommendations  This  is  an  effective  implementation  methodology  which  needs  to  be  expanded  so  that  it 
reaches  many  more  government  employees  charged  with  responsibilities  m  areas  of  Conference  initiatives 
Conference  personnel  are  certified  to  provide  contmumg  legal  education  credits  for  its  programs 

To  adequately  staff  a  regularized  traming  effort  would  require  additional  personnel  and  associated 
fxinding  In  contrast  to  the  Federal  Judicial  Center,  which  trains  new  judges  m  basic  procedure,  there  is  no 
training  in  administrative  law  and  procedure  for  new  Commissioners  or  new  federal  appomtccs     The 
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consequences  of  £ulures  resuttiiig  from  lack  of  training  can  be  quite  costly  and  the  National  Perfermance 
Review  has  recommended  that  the  Conference  institute  a  regular  training  program.  In  conjunction  with  the 
National  Performance  Review,  the  Gwference  will  continue  to  explore  alternatives  for  providing 
introductory  training  in  federal  procedure  to  new  political  appointees  during  FY  1994-95.  In  addition,  the 
National  Performance  Review  has  encouraged  the  Conference  to  undertake  new  initiatives  to  provide  for 
exchange  of  information  between  the  legal  sta£&  of  government  agencies  by  organizing  a  forum  for  agency 
general  counsels.  During  FY  1995  additional  efforts  will  be  undertaken  to  better  integrate  the  expertise  of 
Conference  members  into  these  programs. 

The  Conference  continues  to  seek  ways  to  obtain  systematic  consideration  and  implementation  of 
Conference  recommendations  concerning  the  admimstrative  process  in  pending  legislation.  Congressional 
consideration  of  the  Conference's  efforts  to  upgrade  the  statistics-gathering  function  and  the  training 
function  should  be  sought. 

C.  Clearinghouse  Activities 

1993  Accomplishments 

The  Council  of  Independent  Regulatory  Agencies  (CIRA)  is  an  informal  organization  composed  of  the 
chairs  of  the  13  major  independent  regulatory  boards  and  commissions  and  the  Chairman  of  the 
Administrative  Conference,  who  serves  as  Chairman  of  CIRA  At  CIRA  meetings,  agency  chairs  exchange 
ideas  concerning  governmental  and  regulatory  issues  and  problems,  and  discuss  these  issues  with  selea 
members  of  the  Executive  Branch,  academics,  and  members  of  Congress.  This  group  met  regularly,  with 
the  typical  format  being  a  breakfast  meeting  at  tht  White  House  with  a  key  member  of  the  Administration 
as  the  group's  guest.  The  agencies  whose  chairmen  participate  m  CIRA  are: 

Commodity  Futures  Tradmg  Commission 

Consumer  Product  Safety  Commission 

Equal  Employment  Opportunity  Commission 

Federal  Communications  Commission 

Federal  Energy  Regulatory  Commission 

Federal  Maritime  Commission 

Federal  Reserve  System 

Federal  Trade  Commission 

International  Trade  Comrmssion 

Interstate  Commerce  Commission 

National  Labor  Relations  Board 

Nuclear  R^ulatory  Commission 

Securities  and  Exchange  Commission 
Speakers  at  CERA  break&sts  have  included  semor  members  of  Congress  and  senior  White  House  staff. 

During  FY  1993  the  Conference  contmued  its  seminar  senes  for  agency  chief  legal  officers.  More 
than  40  department  and  agency  chief  counsels  and  general  counsels  or  their  representatives  from 
government  participate  in  this  series  of  meetmgs  of  agency  chief  l^al  officers  sponsored  by  the 
Conference    The  September  1993  session  featured  Solicitor  General  Drew  Days  III  as  the  guest  speaker 

The  Conference  held  a  number  of  other  colloquies  and  seminars  dunng  the  year  These  programs  are 
designed  to  allow  for  the  presentation  and  discussion  of  issues  in  admmistrative  law  and  regulatory 
procedures  that  affect  admmistrative  agencies  In  addition,  the  Conference  held  its  legislative  forum  for 
Congressional  staff  on  administrative  law  issues  The  Conference,  with  the  support  of  grants  from  the 
Hewlett  and  Culpeper  Foundations  held  a  number  of  roundtables  on  alternative  dispute  resolution  during 
the  year  and  was  able  to  estabUsh  working  groups  of  agency  personnel  who  meet  at  least  monthly  to  work 
on  common  problems  of  ADR  implementation 
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Conference  publications  are  an  equally  important  part  of  the  clearinghouse  function  Dunng  the  year, 
the  Conference  published  three  newsletters  that  contained  information  useful  to  agency  personnel 
concerning  ongoing  research  activities  and  other  Conference  initiatives.  These  newsletters,  which  are 
provided  to  agency  heaxls  and  all  members  of  the  senior  executive  service,  as  well  as  agency  personnel 
directly  involved  in  administrative  law  issues,  prompted  numerous  requests  for  Conference  publications  and 
research  reports  relevant  to  current  agency  activities.  Distribution  of  a  major  resource,  the  second  edition 
of  the  Federal  Administrative  Procedure  Sourcebook  was  completed  The  Sourcebook  collects 
statutory  and  regulatory  material  frequently  used  by  agency  attorneys  and  provides  a  brief  analysis  and 
legislative  history  of  each.  Additional  requests  by  other  agencies  on  the  printing  requisition  doubled  the 
Conference's  original  order.  Agencies  were  able  to  save  approximately  $500,000  over  the  costs  of 
mdependently  preparing  these  materials  for  their  respective  staffs.  Publication  of  a  pamphlet  on  mediation 
was  completed  It  was  so  well  received  that  it  was  translated  into  Spamsh  for  broader  distribution  The 
third  edition  of  the  Conference's  popular  Manual  FOR  ADMINISTRATIVE  Law  Judges  was  prepared  for 
publication.  Additional  agency  requests  for  the  MANUAL  have  also  been  heavy.  Agency  interest  in  this 
collection  of  legislative  and  judicial  materials  on  administrative  procedure  is  high  and  demand  is  expected 
to  contmue  to  be  heavy. 

The  Conference  library,  a  Federal  Depository  Library,  contains  many  administrative  law  matenals 
unavailable  in  less  specialized  collections.  ACUS  responds  to  contmuous  requests  for  assistance 

1994  Activities 

The  Administrative  Conference  will  contmue  its  annual  seminars  for  legislative  staff  and  regulatory 
commissioners.  The  CIRA  breakfast  program  and  the  quarterly  meetmgs  of  agency  chief  legal  officers  will 
be  continued.  ACUS  plans  to  hold  at  least  three  colloquies  on  timely  topics  Roundtables  on  issues  in 
alternative  dispute  resolution  will  continue  to  be  offered.  The  computerized  database  containing  the 
agency's  roster  of  dispute  resolution  neutrals  will  be  maintained.  Work  will  be  completed  on  a  major 
revision  to  the  Conference's  GUIDE  TO  THE  GOVERNMENT  IN  THE  SUNSHINE  ACT.  This  publication  was 
last  revised  more  than  10  years  ago.  It  needs  substantial  revisions.  As  noted,  the  third  revision  to  the 
MANUAL  FOR  ADMINISTRATIVE  LAW  JUDGES  will  be  published. 

In  the  late  1970s  the  Conference  gathered  and  published  statistical  reports  on  administrative  hearings 
under  the  Uniform  Caseload  Accounting  System  TTus  was  discontinued  m  1980  for  budgetarv'  reasons 
The  recent  report  of  the  Special  Committee  on  the  Future  of  the  Conference  strongly  urged  resumption  of 
the  gathering  of  this  data  because  of  its  substantial  value  to  those  attemptmg  to  study  results  and  reform 
For  example,  the  Government  lacked  definitive  statistical  data  to  analyze  positions  taken  on  the  ALJ  Corps 
bill,  the  Fair  Housmg  Act,  legislation  affecting  Social  Secunty  Administration  and  Veterans  Department 
benefit  claims  procedures,  or  myriad  legislation  debatmg  the  pros  and  cons  of  new  independent 
commissions  Resumption  of  this  efiFort  would  cost  between  $100,000  and  $150,000  To  better  define  the 
scope  of  this  problem  the  Conference  will  explore  ways  to  revive  the  statistics-gathering  function  through 
multi-agency  activities  and  will  continue  to  ask  for  agency  support  through  SES  details  to  explore 
feasibility  of  more  limited  effort  m  this  area. 

D.  International  Assistance 

FY  1993  Accomplishments 

In  1993  the  Office  of  the  Chairman  received  delegations  from  numerous  countries  including  Australia, 
Bulgaria,  Canada,  China,  Great  Bntain,  Israel,  Japan,  Russia,  South  Africa,  Taiwan,  and  Ukraine 

The  Conference  also  conducted  two  overseas  seminars  in  adimnistrative  law  in  FY  1993.  The  first 
was  held  in  Ukrame,  at  the  request  of  the  US  Information  Agency,  responding  to  the  express  invitation  of 
the  Ukrainian  Institute  of  Public  Adrmnistration     TTie  Institute  is  the  national  academy  that  offers  post- 
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graduate  courses  in  public  administration  for  government  ofiBcials.  More  than  200  judges,  scholars,  and 
government  o£Bcials  from  throughout  Ukraine  attended  the  week-long  seminar  on  administrative  law  and 
the  regulatioa  of  a  market  economy.  The  semmar  was  fiiUy  funded  by  USIA.  The  second  seminar  was 
conducted  in  Qingdao,  People's  Rq>ublic  of  China,  for  officials  from  various  ministries  throughout  China, 
at  the  express  request  of  the  Chinese  government.  USIA  and  the  United  Nations  Developmem  Programme 
Jointly  funded  the  seminar.  This  successfiil  program  was  followed  by  a  month-long  visit  to  the  United 
States  by  six  high-level  Chinese  Ministry  of  Personnel  officials. 

FY  1994  Activities 

ACUS  has  just  entered  into  a  2-year  interagency  agreement  with  USIA  to  assist  USIA  in  recruiting 
law  professors,  judges,  court  administrators,  and  administrative  law  experts  as  part  of  a  major  "rule  of 
law"  initiative  in  several  African  countries. 
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V.  SERVICES  OF  EXPERTS  AND  CONSULTANTS 

The  Coofiamce  will  continue  to  use  the  semces  of  experts  and  consultants  (pnmarily  drawn  from 
university  Uw  ichools)  to  assist  in  preparing  research  reports,  to  advise  Conference  committees  and  to 
participate  in  evaluating  or  implementing  Conference  recommendations  These  experts  can  be  retamed 
cost-effectively  because  they  are  hired  m  their  personal  capacity  (absent  university  overhead)  and  they 
usually  agree  to  below-market  rates  because  of  the  prestige  of  working  with  the  Conference  access  to 
government  officials,  and  the  likelihood  that  the  research  will  lead  to  concrete  reforms 

FY  1993  FY  1994  FY  1995 

$86,000  $0  00  $112,000 
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VL  FINANCIAL  SCHEDULES 


Salsrics  and  Eipetuct 
Object  Oanification 

(in  thousands  of  dollars) 


Identification  Code: 
95-170(M)-l-75l 


FV  1»93       FY  19M       FY  IW5 


Direct  oMigatioiu 

Personnel  compensation 

11.1  FuU-time  pemunent 

11.3  Other  than  full-time  pennanent 

1 1  .S  Other  personnel  compensation 

11.8  Special  personal  services  payments 

11.9  Total  personnel  compensation 
12.1  Civilian  personnel  bmefits 

21.0  Travel  &  transportation  of  persons* 

23.1  Rental  paymems  to  GSA 

23.2  Rental  payments  to  others 

23.3  Communications,  utilities  & 
miscellaneous  charges 

24.0  Printing  &  reproduction 

25.1  Consulting  services 

25.2  Other  services 

25.3  Purchases  of  goods  &  services 
from  government  accounts 

26.0  Supplies  &  materials 
31.0  Equipntent 

99.0  Subtotal,  direct  obligations 

99.0  Reimbursable  obligations 

99.9  Total  obligations 

Unobligated  balance  lapsing 

Badget  avthority 


1,219 

1,059 

1,394 

92 

56 

93 

31 

• 

32 

1,342 

1,115 

1,519 

281 

256 

317 

54 

40 

78 

223 

228 

236 

13 

2 

13 

48 

41 

52 

57 

23 

88 

86 

. 

112 

34 

19 

24 

32 

32 

36 

78 

44 

80 

66 

. 

45 

2,314 

1.800 

2,600 

183 

50 

50 

2.497         1,850       2,650 


2.314         1.800       2.600 
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Salaries  and  Expenses 
Program  and  Financing 

(in  thousands  of  dollars) 


Identification  Code: 

95-1700-0-1-751 

1993 

1994 

1995 

Actual 

Estimate 

Estimate 

Program  by  activities 

00  01     Direct  program 
01.01     Reimbursable  program 
10.00     Total  obligations 

Financing: 

39  00     Budget  authority  (p-oss) 


2,314 

183 

2,497 


2.497 


1,800 

50 

1,850 


1.850 


2,600 

50 

2,650 


2.650 


Budget  authority 

40.00     Current 

Appropriation 

Permanent 
68.00     Spending  authority  fi^om 

off-setting  collections 


2,314 


183 


Relation  of  obligations  to  outlays 

7 1 .  00     Total  obligations 

72.40     Obligated  balance,  start  of  year 

Treasury  balance 
74.40     Obligated  balance,  end  of  year 

Treasury  balance 

87.00  Outlays  (tg-oss) 


2.526 


88  00  OfiFsetting  collections 
from  federal  funds 

89.00  Budget  authority  (net) 
90.00  Outlays  (net) 


-183 


2,314 
2,343 


1,800 


50 


1.876 


-50 


1,800 
1,826 


2,600 


50 


2,497 

1,850 

2,650 

687 

658 

632 

-658 

-632 

-672 

2.610 


Adjustments  to  gross  budget  authority  and  outlays 


-50 


2,600 
2,560 
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Salaries  and  Expenses  by  Detail  of  Permanent  Positions 


Identification  Code: 
95-1700-0-1-751 

1993 

1994 

1995 

Actual 

Estimate 

Estimate 

ES-6 

2 

1 

2 

ES-5 

1 

1 

0 

ES-4 

0 

0 

1 

Subtotal 

3 

2 

3 

GS/GM-15 

4 

4 

4 

GS/GM-14 

5 

« 

4 

4 

GS/GM-13 

1 

1 

2 

GS-12 

1 

2 

2 

GS-11 

2 

2 

2 

GS-09 

2 

1 

1 

GS-08 

2 

2 

2 

GS-07 

1 

1 

1 

GS-06 

3 

2 

2 

Subtotal 

21 

19 

20 

Total  permanent  positions 

24 

21 

23 

Unfilled  positions,  end  of  year 

0 

1 

0 

Total  permanent  employment 
end  of  year 

24 

22 

23 

23 


78-951    O— 94- 


96 


Salaries  and  Expenses 

DctaH  of  Permanent  Positions 

(continued) 


Identification  Code: 
95-1700-0-1-751 

1993 
Actual 

1994 
Estimate 

1995 
Estimate 

Total  number  of  fiiU-time 
permanent  positions 

22 

21 

23 

Total  compensable  workyears: 

Full-time  equivalent 
employment 

24 

18 

24 

Average  ES  salary 

$119,239 

1 

$118,561 

$127,089 

Average  GS  grade 

11 

11 

11 

Average  GS  salary 

$47,516 

$53,448 

$55,585 
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PAtT  305— tECOMMENDATrONS  OF 
THE  ADMINISTRATIVE  CONFER- 
ENa  OF  THE  UNITED  STATES 

Sec 

305  Se-l    Adequate  Heiirtng  Pmcilities  <Rec 

ommrndatlon  No  68-1) 
30S.68-2    VS.     Government     Organization 

Manual  (Recommendation  No  68-2» 
305.68-3     Parallel    Table    ol    Statutory    Au 

thorltles  and  Rules  (2  CFR  Ch.  I) '  (Rec- 
ommendation No.  68-3). 
305  68-4     Consumer     Bulletin    (Recommen 

dation  No  68-4) 
305  68-S    Representation    of    the    Poor    in 

Agency    Rulemaking    o(    Direct    Conse 

quencc  to  Them  (Recommendation  No 

68-S). 
305.68-6     Delegation  of  Final  Decisional  Au 

thonty  Subject  to  Discretionary  Rev)e» 

by    the   Agency   (Recommendation    No 

68-6) 
305.68-7     EHimlnation        of       JunsdiclionaJ 

Amount  Requirement  in  Judicial  Revie* 

(Recommendation  No  68-7) 
305.68-8    Judicial      Review      of      Interstate 

Commerce  Commission  Orders  (Recom 

mendation  No  68-8) 
305  69-1    Statutory   Reform   of   the  Sover 

eiffn  Immunity  Doctnne  (Recommends 

tion  No  69-1) 
305  69-2    Judicial  Enforcement  of  Orders  oi 

the    National    Lat>or    Relations    Board 

(Recommendation  No,  69-2 1 
305.69-3    Publication  of  a  "Guide  to  Feder 

al    Reporting    Requirements      (Recom- 
mendation No  69-3) 
305  69-4    Analytical  Subject  Indexes  to  Se 

lected  Volumes  of  the  Code  of  PederaJ 

Regulations  (Recommendation   No    69- 

4>. 

305.69-5  Elimination  of  Duphcaiive  Hear 
ings  in  FAA  Safety  De  certification 
Cases  (Recommendation  No  69-5). 

305.69-6  Compilation  of  Statistics  on  Ad- 
ministratue  Proceedings  by  Federal  De 
partmenLs  and  Agencies  (Recommenda- 
tion No.  69-6). 

305  69-7  Consideration  of  Alternatives  m 
Licensing  Procedures  (Recommendation 
No  69-7). 

305.69-6  Elimination  of  Certain  Exemp 
tions  from  the  APA  Rulemaiting  Re 
quiremenls  (Recommendation  No.  69-8) 

305.69-9  Recruitment  and  Selection  of 
Keanng  Examiners;  Continuing  Train- 
ing for  Government  Attorneys  and 
Hearing  Examiners.  Creation  of  a 
Center  for  Continuing  Legal  Education 
in  Government  (Recommendation  No 
69-9). 

305.70-1  Parties  Defendant  (Recommenda 
lion  No.  70-1) 

305  70-2  SEC  No-Actlon  Letters  Under  Sec 
tion  4  of  the  Securities  Act  of  1933  iRec 
ommendaiion  No.  70-2). 

305.70-3  Summary  Decision  in  Agency  Ad 
Judication  (Recommendation  No.  70-3) 

305.70-4  Discovery  In  Agency  Adjudication 
(Recommendation  No.  70-4) 

305.70-5  Practices  and  Procedures  Under 
the  Renegotiation  Act  of  1951  (Recom- 
mendation No.  70-5). 


305.71-1  Interlocutory  Appeal  Procedures 
( Recommendation  No.  71-1) 

30571-2  Principle*  and  Guidelines  for  Im 
plementation  of  the  Freedom  of  Infor- 
mation Act  (Recommendation  No  71-2) 

305  71-3  Articulation  of  Agency  Policies 
(Recommendation  No.  71-3). 

305  71-4  Minimum  Procedures  for  Agencies 
Admmisienng  Discretionary  Grant  Pro- 
grams ( Recommendation  71-4) 

305  71-5  Procedure  of  the  Immigration  and 
Naturalization  Ser\'icr  in  Respect  to 
CKange-of-Status  Applications  (Recom- 
mendation No-71-5) 

305.71-6  Public  Participation  in  Adnunis- 
trative  Hearings  (Recommendation  No 
71-6). 

30571-7  Rulemaiting  on  a  Record  by  the 
Pood  and  Drug  Administration  (Recom 
mendation  No  71-7) 

305.71-8  Modification  and  Dissolution  of 
Orders  and  Injunctions  (Recommenda- 
tion No  71-8) 

305.71-9  Enforcement  of  Standards  in  Fed 
eral  Grani-in-Ald  Programs  <  Recommen 
dation  No  719). 

305  72-1  Broadcast  of  Ageno  Proceedings 
(Recommendation  No  72-1) 

305.72-2  Conflict -of  Interest  Problems  in 
Dealing  «~ith  Natural  Resources  of 
Indian  Tribes  (Recommendation  No  72- 
2). 

305  72-3  Procedures  of  the  United  Stales 
Board  of  Parole  (Recommendation  No 
72-3)  , 

305  72-4  Suspension  and  Negotiation  of 
Rate  Proposals  by  Federal  Regulatory 
Agencies  (Recommendation  No  72-4) 

305  72-5  Procedures  for  the  Adoption  of 
Rules  of  General  Applicability  (Recom 
mendation  No  72-5) 

305  72-6  Civil  Money  Penalties  as  a  Sanc- 
tion (Recommendation  No  72-6) 

30572-7  Preinduclion  Review  of  Selective 
Service  Classification  Orders  and  Relat 
ed  Procedural  Matters  (Recommenda- 
tion No  72-7) 

305,72-8  Adverse  Actions  Against  Federal 
Employees  (Recommendation  No.  72-8). 

305  73-1  Adverse  Agency  Publicity  (Recom- 
mendation No  73-1 ) 

30573-2  LAbor  Certification  of  Immigrant 
Aliens  (Recommendation  No,  73-2) 

305.73-3  Quality  Assurance  Systems  In  the 
Adjudication  of  Claims  of  Entitlement 
to  Benefits  or  Compensation  (Recom- 
mendation No  73-3  I 

305.73-4  Administration  of  the  Antidump- 
mg  Law  by  the  Department  of  the 
Treasury  (Recommendation  No  73-4). 

305.73-5  Elimination  of  the  "Military  or 
Foreign  Affairs  Function"  Exemption 
Prom  APA  Rulemaking  Requirements 
(Recommendation  No  73-5). 

305  73-6  Procedures  for  Resolution  of  En 
vironmental  Issues  in  Licensing  Proceed' 
Ings  (Recommendation  No  73-6j 

305-74-1  Subpena  Power  in  Formal  Rule 
making  and  Formal  Adjudieiation  (Rec 
ommendation  No  74-1), 

305  74-2  Procedures  (or  Discretionary  Dls 
trlbuiion  of  Federal  Assistance  (Recom 
mendation  No  74-2) 

305  74-3  Procedures  of  the  Department  of 
the  Inienor  with  Respect  to  Mining 
Claims  on  Public  Lands  (Recommcnda- 
llon  74-3) 


305  74-4     Preenforcement    Judicial    Review 
of  Rules  of  General  Applicability  (Rec- 
ommendation 74-41 
305.75-1    Licensing  Decisions  of  the  Federal 
Banking  Agencies  (Recommendation  No. 
75-1) 
305  75-2    AJflrmative  Action  for  Equal  Op- 
portunity  In    Nonconstructlon    Employ- 
ment (Recommendation  No  75-2) 
305  75-3    The  Choice  of  Forum  for  Judicial 
Review  of  Administrative  Action  (Rec- 
ommendation No  75-3) 
305  75-4     Procedures  to  Ensure  Compliance 
by  Federal  Facilrttes  with  Environmen 
taJ  Quality  Standards  (Recommendation 
No  75-4) 
305  75-5     Internal    Revenue    Service    Proce- 
dures   The  Audit  and  Settlement  Proc 
esses  (Recommendation  No  75-5' 
305  "5-6     Internal    Revenue    Service    Proce 
dures     Collection    of    Delinquent    Taxes 
(Recommendation  No  75-6) 
305.75-7     Internal    Revenue   Service    Proce 
dures    Civil  Penalties  (Recommendation 
No   75-7). 
305.75-8     Internal    Revenue    Service    Proce 
dures  Tax  Return  Confidentiality  (Rec 
ommendation  No  75-8) 
305.75-9     Internal    Revenue    Service    Proce 
dures      Taxpayer     Services     and     Com 
plamts  (Reconrunendation  No  75-9) 
305  75-10     Internal  Revenue  Service  Proce- 
dures   The  IRS  Sunvmons  Power  (Rec- 
ommendation No  75-10) 
305  76- 1     Exception     from    Mandatory    Re 
tirement    for    Certain    Presidential    Ap- 
pointees (Recommendation  No  76-11 
305.76-2    Strengthening   the   Informational 
and     Notice-Giving     Functions    of     the 
■Federal     Register"     (Recommendation 
No  76-2) 
305.76-3     Procedures  in  Addition  to  Notice 
and   the  Opportunity   for  Comment   in 
Informal  Rulemaking  ( Reconunendation 
No   76-3). 
305.76-4    Judicial  Review  Under  the  Clean 
Air    Act   and    Federal    Water    Pollution 
Control  Act  (Recommendation   No    76- 
4). 
304.76-5     Interpretive  Rules  of  GeneraJ  Ap 
plicabillty    and    Statements    of    GeneraJ 
Policy  'Recommendation  76-5  < 
305.77-1     Legulative  Veto  of  Administrative 
Regulations   (Recommendation    No     77- 
1) 
305  77-2    Judicial  Review  of  Customs  Serv 
ice  Actions  (Recommendation  No    77-2i 
305-77-3     Ex   parte  Communications    in    In 
formal    Rulemaking    Proceedings    i  Rec 
ommendation  No  77-3) 
305.78-1     Reduction  of  Delay   in   Ratemak 

Ing  Cases  (Recommendation  No  78- 1  > 
305.78-2    Procedures        for        Determining 
Social  Security  Disability  Claims  «Rec 
ommendation  No.  78-2) 
305.78-3     Time    Limits    on    Agency    Actioru 

(Recommendation  No  78-3) 
305  78-4     Federal    agency    interaction    with 
private  standard -set  ting  organtzaiions  in 
health    and   safety    regulation    (Recom 
mendation  No  78-4) 
305  79-1     Hybrid  Rulemaking  Procedures  of 
the  Federal  Trade  Commiaiion  i  Recom 
mendation  No  79-1) 
305  79-2     Disputes       Respecting        Feder*; 
State  A^eements  for  Adminutraiion  of 
the  Supplemental  Securit>   Income  Pro 
gram  (Recommendation  No  79  2. 
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305  79-3    Afcncy    AMCMroent    and    MlU«a- 
tlon  of  Civil  Money  Penalties  (Recom- 
mendation No  7ft-3) 
305  79-4    Public  Disclosure  Concerning  the 
use  of  Cost-Benefii  and  Similar  Analy 
ses  in  Regulation  'Recommendation  No 
79-4) 
305  79-5    Hybnd  Rulemaking  Procedures  of 
the  Federal  Trade  Commission— Admin- 
istration of  the  Program  to  Reimburse 
Participants     Expenses    (Recommenda- 
tion No  79-5) 
305  79-6     Elimination    of    the    Presumption 
of  Validity  of  Agency  Rules  and  Regula- 
tions in  Judicial  Review,  as  Exemplified 
by    the    Bumpers    Amendment   (Recom- 
mendation No  79-6) 
305  79-7     Appropriate    Restrictions  on   Par- 
ticipation by  a  Former  Agency  Official 
in  Matters  InvoUing  the  Agency  (Rec- 
ommendation No  79-7> 
305  eo- 1    Trade      Regulation      Rulemaking 
Under    the    Magnuson-Moss    Warranty 
Federal    Trade     Commission     Improve- 
ment Act  (Recommendation  No  80-1) 
305.80-2    Enforcement   of   Petroleum   Pnce 
Regulations   (Recommendation   No    SO- 
2) 
305.80-3    Interpretation    and    Implements 
tion  of  the  Federal  Advisory  Committee 
Act  (Recommendation  No  80-3) 
305  80-4     Decisional  Officials    Partiapation 
In     Rulemaking     Proceedings    (Recom 
mendation  No  80-4  i 
305.S0-S     Eliminating     or    Simplifying     the 
■Race   to   the   Courthouse     m   Appeals 
from   Agency  Action   (Recommendation 
No  BO-S) 
305-80-6    Iniragovemmental      Communica- 
tions in  Informal   Rulemaking  Proceed- 
ings (Recommendation  No  80-6) 
305.81-1     Procedures  for  Assessing  and  Col- 
lecting Freedom  of  Lniormation  Act  fees 
(Recommendation  No  81-1) 
305.81-2     Current  Versions  of  the  Bumpers 
Amendment   (Recommendation  No    81- 
2) 
305  82-1     Exemption  (bx4)  of  the  Freedom 
of    Information    Act    i  Recommendation 
No   82  1) 
305  82-2     Resolving  Disputes  Under  Federal 
Grant    Programs  i  Recommendation  No 
82-2) 
305.82-3     Federal  Venue  Provuions  Applica 
ble    to    Suits    Against    the    Government 
(Recommendation  No  82-3) 
305  82-4     Procedures    for    Negotiating    Pro 
posed     Regulations     (Recommendation 
No   82-4) 
30S82-S     Federal     Regulation     of     Cancer 
causing     Chemicals     i  Recommendation 
No  82-5) 
305  82-6     Federal     Officials      Liability     (or 
Constitutional  Violations  (Recommenda 
tion  No  82-6) 
305  82-7     Judicial    Review    of   Rules   In    En 
forcemenl    Proceedings    (Recommenda- 
tion No  82-7) 
305  83-1     The  Certification  Requirement  in 
the  Contract  Disputes  Act  iRecommen 
dation  No   83-1) 
305  83-2     The       Good     Cause       Exemption 
from     APA     Rulemaking     Requirements 
I  Recommendation  No,  83-2) 
305  83-3     Agency  Structures  for   Review  of 
Decisions    of    Presiding    Officers    under 
the  Administrative  Procedure  Act  (Rec 
ommendation  No  83-3) 


305.83-4  The  Use  of  the  Freedom  of  Infor 
mation  Act  for  Discovery  Purposes  (Rec 
ommendation  No  83-4) 

305.84-1  Public  Regulation  of  Suing  of  In 
dustrial  Development  Projects  (Recom 
mendation  No.  84- 1> 

305.84-2  Procedures  for  Product  Recalls 
(Recommendation  No  84-2) 

305-84-3  Improvements  in  the  Administra- 
tion of  the  Government  in  the  Sunshine 
Act  (Recommendation  No  84-3) 

305  84-4  Negotiated  Cleanup  of  Haiardous 
Waste  Sites  Under  CERCI-A  (Recom 
mendation  No.  84-4), 

305.84-5  Preemption  of  State  Regulation 
by  Federal  Agencies  (Recommendation 
No  84-5) 

30584-6  Disclosure  of  Confidential  Infer 
mation  Under  Protective  Order  in  Inter 
national  Trade  Commission  Proceedings 
(Recommendation  No  84-6) 

305  84-7  Administrative  Settlement  of  Tori 
and  Other  Monetary  Claims  Against  the 
Government  (Recommendation  No  84- 
7) 

305.85-1  Legislative  preclusion  of  cost/ben- 
efit anaJysLS  (Recommendation  No.  85- 
1) 

305  85-2  Agency  procedures  for  performing 
regulatory  analysts  of  rules  (Recommen 
dation  No  85-2) 

305  85-3  Coordination  of  public  and  pri 
vate  enforcement  of  environmental  laws 
(Recommendation  No  85-3  ) 

305  85-4  Admin ijtralive  Revieu  in  Immi 
graiion  Proceedings  'Recommendation 
No  85-4) 

305  85-5  Procedures  for  Negotiating  Pro 
posed  Regulations  'Recommendation 
No  85-5) 

305.86-1  Nonlawyer  Assistance  and  Repre- 
sentation (Recommendation  No  86-1 ) 

305.86-2  Use  of  Federal  Rules  of  Evidence 
in  Federal  Agency  Adjudications  (Rec- 
ommendation No  86-2> 

305  86-3  Agencies  Use  of  Alternative 
Means  of  Dispute  Resolution  (Recom- 
mendation No  86-3) 

30586-4  The  Split  Enforcement  Model  for 
Agency  Adjudication  'Recommendation 
No  86-4) 

305.86-5  Medicare  Appeals  (Recommenda 
tion  No   86-5) 

305  86-6  Petitions  for  Rulemaking  (Recom 
mendation  No   86-61 

30586-7  Case  Management  as  a  Tool  for 
Improving  Agenc>  Adjudication  ( Rec 
ommendation  No   86-7) 

305  86-8  Acquiring  The  Services  of  Neu 
trals'  for  Alternative  Means  of  Dispute 
Resolution  (Recommendation  No   86-8) 

305.B7-1  Priority  setting  and  management 
of  rulemaking  by  the  (Occupational 
Safety  and  Health  Administration  (Rec- 
ommendation 87-1 1 

305.87-2  Federal  protection  of  private 
sector  health  and  safety  whtstleblowers 
(Recommendation  No  87-2) 

305  87-3  Agency  hiring  of  private  attor 
neys  (Recommendation  No  87-3) 

305.87-4  Daer  fees  (Recommendation  No 
87-4). 

305-87-5  Arbitration  in  Federal  programs 
(Recommendation  No  87-5) 

305.87-6  State-Level  Determinations  In 
Social  Security  diaabiiity  caaes 

305  87-7  A  New  Role  for  the  Social  Securl 
ty  Appeals  Council 


305.87-«    NaUonal  coverage  deierminatlons 

under  the  Medicare  Progrmm. 
305.87-9    Dispute    Procedures    In    Federal 

Debt  CoUecUon. 
305.87-10    RegulaUon  by  the  Occupational 

Safety  and  Health  AdmlnlatraUon. 
305  87-11    Alternatives  for  Reaolvmg  Gov- 

emment  Contract  Disputes 
30587-12    Adjudication   practices   and   pro- 
cedures of  the  Federal  Bank  Regulatory 
Agencies  (Recommendation  No  87-12) 
305-88-1    Presidential   Transition    Workers- 
Code  of  Ethical  Conduct  (Recommenda- 
tion No.  8d-l). 
305.8»-2    Federal  Government  Indemnifica- 
tion of  Government  Contractors  (Rec- 
ommendation No  8d-2). 
305  88-3    The  PederaJ  Reserve  Board  s  Han- 
dling of  Apphcations  Under   the   B^nk 
Holding    Company    Act    (Recommenda- 
tion No  S&-3) 
305  88-4    Deferred  Taxation  for  Conflict-of- 
interest   Divestitures  (Recommendation 
No  88-4) 
305  88-5     Agency  Use  of  Settlement  Judges 

(Recommendation  No  88-5) 
305-88-6    Judicial     Review     of     Prelunlnary 
ChaUenges   to   Agency   Action   (Recom 
mendation  No,  8ft-6) 
305  88-7     Valuation  of  Human  Life  in  Regu 
laiory    Decisionmaking    ( Recommenda- 
tion No.  86-7}- 
305  88-8    Resolution  of  Claims  Agamst  Sav 
mgs      Receiverships      ( Recommendation 
No  88*8), 
305.88-9     Presidential  review  of  agency  rule 

making  (Recommendation  No  88-9i 
305  88-10     Federal  agency  use  of  computers 
In  acquiring  and  releasing   information 
(Recommendation  No  88-10) 
305  88- U     Encouraging  settlements  bv    pro 
tecting    mediator    confidentialii>     iRec 
ommendation  No  88-11) 
305.89-1     Peer  Review  and  Sanctions  in  the 
Medicare     Program     (Recommendation 
No  89-1) 
305-89-2     Contracting      Officers       Manage 
mem  of  Disputes  (Recommendation  No 
89-2) 
305.89-3     Confllct-of-mteresi     requirements 
for   Federal  Advisory  Commillees  >Rec 
ommendation  No  89-3) 
305.69-4     Asylum    Adjudication    Procedures 

(Recommendation  No  89-4 1 
305-89-5     Achieving  Judicial   Acceptance  of 
Agency  Statutory  Interpretations  tRec 
ommendation  No  89-5). 
305.89-6    Public  Financial  Disclosure  by  Ex 
ecutive  Branch  Officials  (Recommenda 
tion  No  89-€) 
305.89-7     Federal  Regulation  of  BioLechnol 

Of y  (Recommendation  No  89-7) 
305.89-8    Agency  Practices  and  Procedures 
(or  the  Indexing  and  Pubbc  Availability 
of  Adjudicatory  Decisions  (Recommen 
dation  No  89-B). 
305.89-9     Processing  and  Review  of  Visa  De 

rilals  (Recommendation  No  89-9  1 
305.8»-10    Improved  Use  of  Medical  Person 
oal  In  Social  Security  Disability  deiermi 
nations  (Recommendation  No   89-10i 
305-90-1     CivU  Money  Penalties  for  Federal 
Aviation    Violations    (Recocnmendation 
No  90- 1 ) 
305.90-2    The      Ombudsman      in      Federal 
Agencies  {Recommendation  No  90-2) 
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305  90-3  Ui*  Of  Rlak  CommunicaUon  by 
Rrsulitory  Atendea  Id  Prowctlnc 
HeaJth.  Safety  mkI  the  Environment 
{Recommendation  No.  90-3). 

305. 90-4  SocUJ  S«:urtty  Diubiilty  Pro- 
fr*in  Appeals  Procesa:  Supplementary 
recommendation  (Recommendation  No. 
90-4). 

305.90-5  Federal  A«ency  Electronic 
Records  Management  and  Archives 
(Recommendation  No  90-5). 

305.90-«  Use  of  SlmpHlled  Proceedings  In 
En/orcement  Actions  Belore  the  Occu- 
pational Safety  and  Health  Review 
Commission  (Recommendation  No.  90- 
6). 

305.90-7  AdminlstraUve  responses  to  Con 
gresslonal  Demands  for  Sensitive  Infor- 
mauon  (Recommendation  No.  90-7). 

305.9O'«  Rulemaking  antJ  Policymaking  In 
the  Medicaid  Program  ( Recommenda- 
tion No  90-«). 

305.91-1  Federal  Agency  Cooperation  with 
Foreign  Govemmeni  Regulators  (Rec- 
ommendation No  91-1) 

305  91-2  Pair  Administrative  Procedure 
and  Judicial  Reviea-  In  Commerce  De- 
partment Expon  Control  Proceedings 
(Recommendation  No.  91-2j 

305.91-3  The  Social  Security  RepresenU- 
tlve  Payee  Program  (Recommendation 
No   91-3) 

305.91-4  The  National  Vaccine  Injury 
Compensation  Program  (Recommenda- 
tion No.  91-4). 

305.91-5  Facilitating  the  Use  of  Rulemak- 
ing by  the  National  LAbor  Relations 
Board  (Recommendation  No.  91-5). 

305.91-6  Improving  the  Supervision  of  the 
Safety  and  Soundness  of  Government- 
Sponsored  Enterprises  (Recommenda- 
tion No.  91-6). 

305.91-7  Implementation  of  Farmer- 
Lender  Mediation  by  the  Fkrmers  Home 
Administration  ( Recommendation  No. 
91-7) 

305.91-e  Adjudication  of  Clvtl  Penalties 
under  the  Federal  Aviation  Act  (Recom- 
mendation No.  91-6). 

305.91-9  Specialized  Review  of  Administra- 
tive Action  (Recommendation  No.  91-9). 

305.91-10  Administrative  Procedures  Used 
in  Antldumpmg  and  Countervailing 
Duty  Cases  (Recommendation  No.  91- 
10) 

305.92-1  The  procedural  and  practice  rule 
exemption  from  the  APA  noUcc-and- 
comment  rulemaking  requirementa 
(Recommendation  No  92-1). 

305.92-2  Agency  Policy  Sutementa  (Rec- 
ommendation No.  92-2>. 

305.92-3  Enforcement  procedures  under 
the  Fair  Housing  Act  ( Reoommendatlon 
No   92-3). 

305-92-4  Coordination  of  Migrant  and  Sea- 
sonal Farmworker  Service  Programs 
(Recommendation  No  92-4). 

305.92-5  Streamlining  attorney's  fee  litiga- 
tion under  the  Equal  Access  to  Justice 
Act  (Recommendation  No  92-5). 

305.92-6  Implementation  of  the  Noise  Con- 
trol Act  (Recommendation  No.  92-6). 


305.92-7  The  Federal  Adminlstrmtlve  Judi- 
ciary (Recommendation  No.  92-7). 

305  92-8  Adramistratlon  of  the  Office  of 
Juvenile  Justice  and  Delinquency  Pre- 
ventions Formula  Grant  Program  (Rec- 
ommendation No  92-8) 

305.92-9  De  minimis  settlements  under  Su- 
perfund  (Recommendation  No.  92-9). 

Authority:  5  U.S  C  591-596. 

SOURCE!  38  FR  19782.  July  23.  1973.  unless 
otherwise  noted. 

NoTt  For  an  explanation  of  the  publica- 
tion policy  regarding  these  recommenda- 
tions, see  (304.2(a)  of  this  chapter  Copies 
of  the  texts  of  Recommendations  not  pub- 
lished in  part  305  may  be  obtained  from  the 
Office  of  the  Chairman.  Administrative 
Conference  of  the  United  Sutes.  2120  L 
Street.  NW..  suite  500.  Washington.  DC 
20037:  telephone;  (202)  254-7020. 
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APPE^fDIX  A--PART  I 
SYNOPSIS  OF  ACUS  RECOMMENDATIONS  FY  1991-94 

BY  AGENCY 

This  is  a  listing  of  Conference  recommendations  adopted  in  the  last  4  fiscal  years.  The  first 
three  pages  identifv'  recommendations  by  agency.  In  those  cases  where  a  recommendation  is  also 
directed  to  Congress,  that  recommendation  is  listed  again  under  Congress.  A  recommendation  ma\' 
be  cited  under  more  than  one  agency  as  ACUS'  work  often  addresses  issues  affecting  several 
agencies. 

Executive  branch 

Recommendation  90-7,  "Administratrive  Responses  to  Congressional  Demands  for  Information" 

(Office  of  Legal  Counsel) 
Recommendation  92-1,  "The  Procedural  and  Practice  Rule  Exemption  ft-om  the  APA  Notice-and- 

Comment  Rulemaking  Requirements" 
Recommendation  92-2,  '"Agency  Policy  Statements" 
Recommendation  92-4,  "Coordination  of  Migrant  and  Seasonal  Farmworker  Service  Programs" 

(The  President) 
Recommendation  92-3,  "Enforcement  Procedures  Under  the  Fair  Housing  Act" 
Recommendation  93-1,  "Use  of  APA  Formal  Procedures  m  Civil  Money  Penalt>'  Proceedings" 
Recommendation  93-3,  "Peer  Review  in  the  Award  of  Discretionary  Grants" 
Recommendation  93-4,  "Improving  the  Environment  for  Agency  Rulemaking"  (The  President) 

Executive  branch  agencies  with  international  programs 

Recommendation  91-1,  "Federal  Agency  Cooperation  with  Foreign  Government  Regulators" 
Recommendation  91-10,  "Administrative  Procedures  Used  in  Antidumping  and  Countervailing 
Duty  Cases" 

Congress 

Recommendation  90-7,  "Administratrive  Responses  to  Congressional  Demands  for  Information" 
Recommendation  91-2,  "Fair  Administrative  Procedure  and  Judicial  Review  m  Commerce 

Department  Export  Controls  Proceedings" 
Recommendation  91-3,  "The  Social  Security  Representative  Payee  Program"  (Social  Security' 

Administration) 
Recommendation  91-8,  "Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Act" 
Recommendation  91-9,  "Specialized  Review  of  Administrative  Action" 
Recommendation  92-3,  "Enforcement  Procedures  Under  the  Fair  Housing  Act" 
Recommendation  92-5,  "Streamluiing  Attorney's  Fee  Litigation  Under  the  Equal  Access  to  Justice 

Act" 
Recommendation  92-7,  "The  Federal  Administrative  Judiciary" 

Recommendation  93-1,  "Use  of  APA  Formal  Procedures  in  Civil  Money  Penalty  Proceedings" 
Recommendation  93-2,  "Administrative  Judicial  Reviews  of  Prompt  Corrective  Action  Decisions 

by  the  Federal  Banking  Regulators" 
Recommendation  93-4,  "Improving  the  Environment  for  Agency  Rulemaking" 
Recommendation  93-5,  "Procedures  for  Regulation  of  Pesticides" 
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The  Judiciary 

Recommendation  93-4,  "Improving  the  Environment  for  Agency  Rulemaking" 

Department  of  Commerce 

Recommendation  91-2,  "Fair  Administrative  Procedure  and  Judicial  Review  in  Commerce 

Department  Export  Controls  Proceedings" 
Recommendation  91-10,  "Administrative  Procedures  Used  in  Antidumping  and  Countervailing 

Duty  Cases"  (International  Trade  Administration) 

Environmental  Protection  Agency 

Recommendation  92-6,  "Implementation  of  the  Noise  Control  Act" 
Recommendation  92-9,  "De  Minimis  Settlements  Under  Superfund" 
Recommendation  93-5,  "Procedures  for  Regulation  of  Pesticides" 

Farmers  Home  Administration 

Recommendation  91-7,  "Implementation  of  Farmer-Lender  Mediation  by  the  Farmers  Home 
Administration" 

Federal  Aviation  Administration,  National  Transportation  Safety  Board 

Recommendation  91-8,  "Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Act" 

Department  of  Health  and  Human  Services 

Recommendation  90-8,  "Rulemaking  and  Policymaking  ui  the  Medicaid  Program"  (Health  Care 

Financing  Admmistration) 
Recommendation  91-3,  "The  Social  Secunty  Representative  Payee  Program"  (Social  Security 

Administration) 
Recommendation  9 1  -4,  "The  National  Vaccine  Injury  Compensation  Program"  (Advisory 

Commission  on  Childhood  Vaccines) 

Department  of  Housing  and  Urban  Development 

Recommendation  92-3,  "Enforcement  Procedures  Under  the  Fair  Housing  Act" 

Department  of  Justice 

Recommendation  90-7,  "Administratrive  Responses  to  Congressional  Demands  for  Information" 

(Office  of  Legal  Counsel) 
Recommendation  92-8,  "Administration  of  the  Office  of  Juvenile  Justice  and  Delinquency 

Prevention's  Formula  Grant  Program"  (Office  of  Juvenile  Justice  and  Delinquency 

Prevention) 

National  Archives  and  Records  Administration 

Recommendation  90-5,  "Federal  Agency  Electronic  Records  Management  and  Archives" 

National  Labor  Relations  Board 

Recommendation  91-5,  "Facilitating  the  Use  of  Rulemaking  by  the  National  Labor  Relations 
Board" 
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Occupational  Safety  and  Health  Review  Commission,  Occupational  Safety  and  Health 
Administration 

Recommendation  90-6,  "Use  of  Simplified  Proceedings  in  Enforcement  Actions  Before  the 
Occupational  Safety  and  Health  Review  Commission" 

Oflice  of  Personnel  Management 

Recommendation  92-7,  "The  Federal  Administrative  Judiciary" 

Federal  bank  regulatory  agencies  and  those  that  supervise  government-sponsored  enterprises 

Recommendation  91-6,  "Improving  the  Safety  and  Soundness  of  Government-Sponsored 

Enterprises  (GSEs)" 
Recommendation  93-2,  "Administrative  and  Judicial  Review  of  Prompt  Corrective  Action 

Decisions  by  the  Federal  Banking  Regulators" 
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APPENDIX  A-PART  II 
SYNOPSIS  OF  ACUS  RECOMMENDATIONS  FY  1991-94 


Recommendation  90-5,  ''Federal  Agency  Electronic  Records  Management  and  Archives" 
Addressed  to:  The  National  Archives  and  Records  Administration  (NARA) 
Description  of  problem:     As  federal  agencies  increasingly  create,  use,  and  store  records  in 
electronic  form,  the  \sgal  requirements  and  management  efforts  designed  for  paper  records  have 
become  increasingly  less  satisfactory  to  ensure  an  adequate  legal   and  historical   record  of 
government  decisionmaking. 

Summary  of  ACUS  recommendations:  States  general  principles  for  internal  agency  records 
management  affecting  long-term  accessibility  of  public  records  through  the  National  Archives. 
The  recommended  guidmg  principle  is  that  the  content  of  an  agency  record,  and  not  the  format  of 
its  storage,  should  control  the  rules  governing  its  retention  and  accessibility.  Creation  of  new 
records  in  electronic  formats,  or  transfer  of  records  from  paper  to  electronic  formats,  should  not 
alter  the  criteria  for  retention,  availability  to  the  public,  or  judicial  review  of  agencj'  compliance 
with  records  law  The  recommendation  also  highlights  the  problem  that  technological  obsolescence 
nught  render  archival  records  inaccessible  to  the  public.  NARA  is  urged  to  promote  development 
and  unplementation  of  appropriate  technical  standards. 
Citation  to  full  text  of  recommendation:    I  CFR  §305  90-S  (1993) 

Recommendation  90-6,  "Use  of  Simplified  Proceedings  in  Enforcement  Actions  Before  the 

Occupational  Safety  and  Health  Review  Commission" 

Addressed    to:    Occupational    Safety   and    Health    Review    Commission    (OSHRC)    and    the 

Occupational  Safety  and  Health  Admmistration,  Department  of  Labor  (OSHA) 

Description  of  problem:    OSHRC  is  an  independent  agency  charged  with  adjudicating  contested 

citations  and  penalties  brought  against  employers  by  OSHA    An  ACUS  study  of  OSHRC's  use  of 

"simplified  proceedings"  revealed  problems  that  impeded  use  of  these  relatively  mformal  and 

inexpensive  procedures 

Summary  of  ACUS  recommendations:    TTie  recommendation  calls  on  OSHA  and  OSHRC  to 

take  several  steps  to  enhance  use  of  simplified  proceeduigs  and  to  make  these  proceedings  operate 

more  effectively    These  steps  include  establishing  cntena  and  guidance  for  Department  of  Labor 

attorneys  on  use  of  simplified  proceedings,  fijrther  simplification  of  paperwork,  pleading,  and 

discovery  requirements  to  help  parties  without  legal  representation,  and  greater  use  of  prehearing 

conferences  by  the  presidmg  ALFs. 

Citation  to  full  text  of  recommendation:    I  CFR  §305  90-6  (1993) 

Recommendation  90-7,  "Administrative  Responses  to  Congressional  Demands  for 

Information" 

Addressed  to:  The  Executive  (White  House  Legal  Counsel  and  the  Office  of  Legal  Counsel  in  the 

Department  of  Justice)  and  Congress  (Senate  and  House  Legal  Counsel) 

Description  of  problem:    The  quality  of  Congress'  legislative  and  oversight  work  often  depends 

on  agency  information.    The  control  of  the  disclosure  of  sensitive  information  also  affects  the 

executive's  ability  to  fulfill  its  fiinctions    The  Constitution  of  the  United  States  does  not  expressly 

acknowledge  a  congressional  entitlement  to  information  or  an  executive  prerogative  to  withhold 
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information.      Although   most   congressional   demands   for   infonnation   are   handled   without 

confrontation,  serious  contentious  cases  do  arise. 

Summary  of  ACUS   recommendations:      ACUS   concludes  that  improved  mechanisms   for 

resolving  congressional-executive  disputes  over  information  would  benefit  both  political  branches, 

as  well  as  the  courts,  which  shy  away  from  involvement  in  such  cases      Therefore,  ACUS 

recommends  new  operational  arrangements  for  resolution  of  disputes  over  sensitive  information 

between  Congress  and  the  executive. 

Citation  to  full  text  of  recommendation:   1  CFR  §305  90-7  (1993) 

Recommendation  90-8,  "Rulemaking  and  Policymaking  in  the  Medicaid  Program" 
Addressed  to:     The  Department  of  Health  and  Human  Services,  the  Health  Care  Financing 
Administration  (HCFA);  relevant  committees  of  Congress 

Description  of  problem:  Since  1981  Congress  has  almost  annually  made  a  large  number  of 
changes  in  the  Medicaid  program.  Of  primarv'  concern  is  that  annual  budget  legislation  often  has 
either  made  the  expansion  of  benefits  effective  regardless  of  whether  or  not  HCFA  promulgates 
implementing  regulations  or  other  guidance  by  a  certain  date  or  has  made  the  expansion  effective 
immediately  These  provisions  place  a  great  burden  on  HCFA  to  issue  rules,  policies,  or  other 
guidance  at  an  accelerated  pace  and,  due  to  this  time  pressure  and  HCFA's  reluctance  or  mabilit>' 
to  promulgate  implementing  regulations,  states  often  are  forced  to  implement  program  changes 
without  federal  guidance. 

Summary  of  ACUS  recommendations:  Seeks  to  resolve  the  difficulties  in  the  HCFA  rulemaking 
and  policNTTiaking  process  that  have  complicated  the  administration  of  the  Medicaid  program  by 
urging  HCFA  to  issue  rules  and  policy  statements  promptly,  to  complete  mterim-final  rulemakmgs 
without  delay,  to  make  rules  and  those  policies  readily  accessible  to  the  public,  and  to  refrain  from 
penalizing  states  that  must  implement  congressional ly  mandated  changes.  It  also  urges  Congress  to 
consider  the  consequences  of  imposing  statutory  deadlines  on  implementing  statutory  changes, 
consult  with  HCFA  and  the  states  before  enacting  program  changes,  allow  states  sufficient  time  to 
engage  in  appropriate  rulemaking  procedures,  and  reduce  the  daunting  complexity  of  the  statute 
(e.g.,  by  a  recodification  of  Title  19  of  the  Social  Securit>'  Act). 
Citation  to  full  text  of  recommendation:    I  CFR  §305  90-8  (1993) 

Recommendation  91-1,  "Federal  Agency  Cooperation  with  Foreign  Government  Regulators" 
Addressed  to:  Executive  branch  agencies  with  programs  having  an  international  impact 
Description  of  problem:  The  preface  to  this  recommendation  begins:  "If  Amencan  administrative 
agencies  could  ever  afford  to  engage  in  regulatory  activities  without  regard  to  the  policies  and 
practices  of  administrative  agencies  abroad,  the  character  and  pace  of  world  developments  suggest 
that  that  era  has  come  to  a  close."  The  ACUS  study  on  which  the  recommendation  is  based 
examines  the  benefits  of  regulatory  cooperation  with  foreign  counterparts,  and  it  focuses,  as  a  case 
study,  on  the  policies  and  practices  of  the  Federal  Aviation  Administration  in  coordinating  its 
regulators'  activities  with  foreign  aviation  authorities. 

Summary  of  ACUS  recommendations:  This  general  recommendation  urges  agencies  to  devote 
more  attention  to  coordinating  their  rulemaking  and  related  activities  with  regulators  in  foreign 
countries.  The  recommendation  lists  a  sencs  of  factors  that  agencies  should  take  into  account  in 
deciding  whether  international  cooperation  is  necessary,  describes  different  modes  of  cooperation, 
and  provides  a  procedural  roadmap  for  such  cooperation. 
Citation  to  full  text  of  recommendation:    I  CFR  §305.91-1  (1993) 
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Recommendation  91-2,  "Fair  Administrative  Procedure  and  Judicial  Review  in  Commerce 

Department  Export  Controls  Proceedings" 

Addressed  to:  The  Department  of  Commerce;  Congress 

Description  of  problem:   The  Export  Administration  Act  includes  a  provision,  dating  from  1949, 

that  explicitly  exempts  the  Department's  activities  from  the  administrative  process  and  judicial 

review  provisions  of  the  Administrative  Procedure  Aa.     As  a  result,  administrative  licensing 

decisions  are  final  and  unreviewable,  and  agency  rules  implementing  the  EAA  are  subject  neither  to 

judicial  review  nor  to  the  notice-and-comment  requirements  of  the  APA. 

Summary  of  ACUS  recommendations:  Recommends  passage  of  legislation  to  repeal  the  blanket 

exemption  from  the  Admmistrative  Procedure  Act  (APA),  thus  making  Commerce  Department 

export  controls  proceedings  subject  to  the  APA's  administrative  process  and  judicial  review 

provisions,  and  proposes  procedural  changes  at  the  Commerce  Department  to  increase  access  to 

mformation  about  export  controls  proceedings 

Citation  to  full  text  of  recommendation:    1  CFR  §305  91-2  (1993) 

Recommendation  91-3,  "The  Social  Security  Representative  Payee  Program" 

Addressed  to:  Social  Secunty  Administration  (SSA),  Congress 

Description  of  problem:    As  part  of  the  Social  Security  program,  Congress  has  authonzed  the 

SSA  to  pay  certam  beneficianes'  benefits  to  other  persons  or  organizations  where  the  Secretary 

determines  that  payment  to  such  a  "representative  payee"  would  be   m  the  interest  of  the 

beneficiary      SSA  currently  pays  about  $20  billion  annually  ui  social   security  benefits  to 

representative  payees  of  more  than  4  million  beneficianes    Because  the  program  was  the  subject  of 

some  concern  and  litigation,   SSA  asked  ACUS  to  study  certain  procedural  aspects  of  the 

representative  payee  program. 

Summary  of  ACUS  recommendations:   Recommends  that  SSA  issue  regulations  setting  forth  the 

critena  for  deciding  (1)  the  evidence  needed  to  initiate  the  appomtment  of  a  representative  payee; 

(2)  who  is  eligible  to  become  a  representative  payee,  and  (3)  how  payee  performance  will  be 

monitored  and  evaluated.    ACUS  also  recommends  changes  to  SSA's  procedures  for  notifying 

beneficianes  of,  and  for  hearing  appeals  from,  SSA  decisions  to  appoint  a  representative  payee 

The  recommendation  also  advises  that  Congress  to  give  SSA  greater  and  more  flexible  powers  to 

remedy  misuse  of  funds  by  representative  payees. 

Citation  to  full  text  of  recommendation:    1  CFR  §305  91-3  (1993). 

Recommendation  91-4,  "The  National  Vaccine  Injury  Compensation  Program" 

Addressed   to:      Congress,   the   Department   of  Health   and   Human   Services,   the   Advisory 

Commission  on  Childhood  Vaccuies 

Description  of  problem:     The  National  Vaccine  Injury  Compensation  Program  is  a  federal 

compensation  system  for  pemianent  injunes  and  deaths  resulting  from  vaccines  to  prevent  seven 

childhood  infectious  diseases.  The  Program  was  mtended  to  provide  a  fair  and  efficient  alternative 

to  the  tort  system  for  dealing  with  claims  of  vaccine-related  injury.     It  also  was  mtended  to 

contnbute  to  unprovmg  immumzation  rates,  help  stabilize  the  supply  and  pnce  of  vaccines,  and 

reduce  the  burden  and  uncertainty  of  litigation 

Summary   of  ACUS   recommendations:      Recommends   steps   to   alleviate   problems   in  the 

admmistration  of  the  National  Vaccine  Injury  Compensation  Program,  including  better  articulation 

of  standards  for  eligibility,  guidelines  for  compensation,  and  solutions  to  the  temporary  backlog  of 

clauns  by  people  claiming  pre-Act  injuries. 

Citation  to  full  text  of  recommendation:   1  CFR  §305  91-4  (1993). 
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Recommendation  91-5,  "Facilitating  the  Use  of  Rulemaking  by  the  National  Labor  Relations 

Board" 

Addressed  to:  The  National  Labor  Relations  Board  (NLRB) 

Description  of  problem:     The  NLRB  has  formulated  policy  almost  exclusively  through  the 

process  of  casc-by-casc  adjudication  despite  having  been  granted  both  rulemaking  and  adjudicatory 

power  in  its  statutory'  charter  more  than  half  a  centur)'  ago.    Despite  this  histoncal  reluctance  to 

formulate  policy  through  rulemaking,  the  NLRB  in  1987  announced  its  intention  to  initiate  a 

rulemaking  proceeding  to  determine  bargaining  units  in  health  care  facilities.    ACUS  decided  to 

examine  the  NLRB's  "experiment"  with  informal  rulemaking. 

Summary  of  ACUS  recommendations:    Recommends  that  the  NLRB  supplement  its  practice  of 

polic>making  through  adjudication  by  continuing  to  use  its  general  rulemaking  authority  in 

appropriate  situations.  The  Recommendation  contains  a  list  of  factors  the  Board  might  consider  in 

determining  when  rulemaking  is  appropriate  or  useful. 

Citation  to  full  text  of  recommendation:   1  CFR  §305  91-5  (1993). 

Recommendation  91-6,  "Improving  the  Safety  and  Soundness  of  Government-Sponsored 

Enterprises  (GSEs)" 

Addressed  to:    Federal  agencies  responsible  for  supervising  government-sponsored  enterprises 

(GSEs) 

Description  of  problem:   The  federal  government  has  established  and  chartered  numerous  GSEs 

to  facilitate  the  flow  of  credit  to  certain  categories  of  borrowers,  such  as  homebuyers,  farmers,  and 

students.    These  GSEs  share  many  attributes  of  private  companies,  but  they  also  share  many 

characteristics  of  public  institutions.     In  the  aggregate,  their  obligations  and  mortgage-backed 

securities  amount  to  almost  one  trillion  dollars.    ACUS  examined  the  structures  and  procedures 

employed  by  the  government  to  oversee  the  safety  and  soundness  of  these  institutions. 

Summary  of  ACUS  recommendations:  Recommends  that  each  GSE  be  supervised  for  safety  and 

soundness  by  a  federal  agenc\-  that  is  sufficiently  fiinded;  that  the  agency  be  given  adequate 

administrative  authont>'  and  enforcement  powers;  that  the  federal  agency  obtain  prompt  and  timely 

mformation  and  develop  and  maintain  risk  ratings  of  each  GSE  it  supervises;  and  that  the  federal 

agency  develop  guidelines  for  involving  supervisor}'  and  enforcement  powers  through  notice-and- 

comment  rulemaking 

Citation  to  full  text  of  recommendation:    1  CFR  §305.91-6  (1993). 

Recommendation  91-7,  "Implementation  of  Farmer-Lender  Mediation  by  the  Farmers  Home 
Administration" 

Addressed  to:  Farmers  Home  Administration  (FmHA) 

Description  of  problem:  FmHA  is  charged  with  serving  as  a  temporary  source  of  supervised 
credit  and  technical  support  to  help  farm  families  until  they  arc  able  to  qualify  for  private  sector 
resources.  During  the  economic  downturn  in  the  1980s.  FmHA  and  other  lenders  began  more 
frequently  to  exercise  their  rights  to  accelerate  loans  and  foreclose.  In  1988  Congress  passed  the 
Agricultural  Credit  Act,  a  broad  attempt  to  deal  with  problems  related  to  farm  debt.  Among  other 
things,  the  Act  sought  to  encourage  lenders  to  restructure  loans  when  doing  so  would  be  in  the 
government's  interest  and  would  help  keep  the  farmer  on  the  farm.  The  Act  also  provided  for 
matching  fiinds  from  FmHA  or  state  mediation  programs  that  were  certified  to  meet  prescribed 
standards.  It  fiirther  required  FmHA  to  participate  in  such  mediation  programs,  and  to  make  "a 
reasonable  effort"  to  contact  creditors  and  encourage  them  to  take  part  in  a  restructuring  plan. 
Summary  of  ACUS  recommendations:  After  studying  the  expencnce  under  the  Act,  ACUS 
concluded  that  FmHA  should  foster  a  better  understanding  of  the  mediation  model  in  certified  state 
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mediation  programs  and  FmHA  contract  programs.  ACUS  also  recommends  that  FmHA  consider 
modifying  its  rules  for  processing  delinquent  loans  to  give  FmHA  representatives  at  farmer-lender 
mediations  greater  discretion  with  respect  to  loan  restructuring  and  providing  new  loans.  The 
recommendation  urges  that  FmHA  and  the  Department  of  Agriculture  continue  to  encourage 
development  of  farmer-lender  mediation  programs  that  can  qualif^'  to  receive  matching  fimds  in 
more  states  and  participation  in  farmer-lender  mediation  by  other  federal  agencies  such  as  the 
Federal  Deposit  Insurance  Corporation,  the  Resolution  Trust  Corporation,  and  the  Small  Business 
Administration. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.91-7  (1993). 

Recommendation  91-8,  "Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Act" 
Addressed  to:  Congress;  the  Federal  Aviation  Administration  (FAA),  the  National  Transportation 
Safety  Board  (hfTSB) 

Description  of  problem:  TTie  FAA  operates  a  civil  penaltv-  program  under  which  it  ma\'  impose 
monetary  penalties  of  up  to  $50,000  for  violations  of  the  Federal  A\iation  Act  In  1990,  ACUS 
recommended  that  the  FAA's  then-"demonstration"  civil  mone>  penalt\-  program  be  made 
permanent,  that  the  $50,000  ceiling  be  eliminated,  and  that  the  responsibility-  for  adjudication  be 
studied  further.  In  response.  Congress  extended  the  program  for  an  additional  tvvo  years  (Pub  L. 
No.  101-370)  and  expressly  asked  ACUS  to  study  and  make  recommendations  on  the  issue  of 
"whether  the  authont\'  to  adjudicate  administrative  complamts  .  .  should  remain  with  the 
Department  of  Transportation,  should  be  transferred  to  the  NTSB,  or  should  otherwise  be 
modified." 

Summary  of  ACUS  recommendations:  ACUS  concluded  that  pnnciples  of  administrative  law 
provide  no  single  clear  answer  to  the  question  of  where  adjudicatory'  authority  over  certification 
and  civil  money  penalty'  proceedings  should  be  placed.  However,  in  the  absence  of  a  consensus 
among  FAA,  NTSB,  and  interested  parties,  ACUS  recommends  that  Congress  transfer  authority' 
for  adjudicatmg  civil  money  penalties  against  pilots  and  flight  engmeers  from  the  FAA  to  the 
NTSB.  All  other  civil  penalty  adjudication  authority  would  remain  at  the  FAA.  ACUS  also 
recommends  that  for  purposes  of  rexiew  of  FAA  enforcement  actions,  courts  and  the  NTSB  should 
generally  defer  to  validly  adopted  FAA  interpretations  of  its  statutes  and  regulations  In  addition, 
ACUS  recommends  that  FAA  be  given  the  nght  to  appeal  an  NTSB  administrative  law  judge 
decision  to  the  Board,  and  to  seek  judicial  review  of  an  adverse  decision  of  the  Board  ACUS 
reiterated  its  view  that  Congress  should  make  permanent  the  cuil  money  penalty  program  and 
eliminate  the  $50,000  ceiluig  on  administratively-imposed  penalties. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.91-8  (1993). 

Recommendation  91-9,  "Specialized  Review  of  Administrative  Action" 
Addressed  to:  Congress 

Description  of  problem:  In  response  to  concern  about  a  crisis  m  the  federal  courts.  Congress 
empaneled  the  Federal  Courts  Study  Committee  and  asked  it  to  examme  the  problems  facmg  the 
courts  and  to  develop  a  long-range  plan  for  addressmg  them  In  its  April  1990  report,  the 
Comrmttee  rejected  a  proposal  to  divert  all  adnunistrative  appeals  to  a  specialized  court  within  the 
Article  III  judiciary.  However,  the  Committee  did  propose  diverting  some  types  of  cases  now  in 
Article  III  courts  to  other  adjudicatory  bodies,  and  it  specifically  recommended  creation  of  an 
Article  I  court  to  review  Social  Security  disability  claims. 

Summary  of  ACUS  recommendations:  Recommends  that  Congress  should  take  into  account  the 
differences  m  volume,  complexity,  and  level  of  technical  content  of  federal  agency  programs  when 
considering  proposals  for  creation  of  a  specialized  court  or  courts  to  review  administrative  action. 
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Also  urges  Congress  to  recognize  that  it  is  appropriate  to  create  specialized  courts  for  particular 
administrative  programs  only  if  those  programs  generate  a  consistenth'  large  volume  of  cases  and 
contain  a  predominance  of  factual  issues  specific  to  particular  cases  or  a  predominance  of 
scientific  or  other  technical  issues  requiring  special  expertise  of  decisionmakers  Recommends  that 
legislation  providing  for  specialized  review  of  particular  administrative  programs  should  ( 1 )  avoid 
de  novo  review  of  factual  issues  alread\'  subject  to  formal  adjudication  at  the  agency  and  (2)  make 
the  decisions  of  Article  I  specialized  courts  final  on  review  of  questions  of  fact. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.91-9  (1993) 

Recommendation  91-10,  "Administrative  Procedures  Used  in  Antidumping  and 
Countervailing  Duty  Cases" 

Addressed  to:  International  Trade  Administration,  Department  of  Commerce  (IT A);  International 
Trade  Commission  (ITC) 

Description  of  problem:  In  recent  years,  the  use  by  the  United  States  and  other  countries  of 
antidumpmg  (AD)  and  countervailing  duty  (CVD)  laws  has  been  controversial  While  many  of  the 
complaints  are  essentially  about  the  substantive  provisions  of  these  laws,  a  number  of  complaints 
concern  procedural  matters  In  particular,  some  critics  contend  that  the  high  cost  of  defending 
these  cases,  which  are  often  quite  complex  proceedings  involving  the  collection  and  analysis  of  vast 
amounts  of  data  and  that  often  continue  for  years,  amounts  to  a  form  of  protectionism.  At  the 
same  time  U.S  domestic  producers  complain  that  the  great  expense  of  invoking  these  laws 
virtually  precludes  their  use  by  some  petitioners  deservmg  of  relief  The  principal  concerns  of 
trade  law  practitioners  are  reducing  the  time  and  expense  associated  with  AD  and  CVD 
proceedings  and  improving  the  decisionmaking  process  under  the  relevant  statutes. 
Summary  of  ACUS  recommendations:  Recommends  that  the  International  Trade  Administration 
and  the  International  Trade  Commission  develop  factfinding  procedures  that  permit  a  more 
coherent  development  of  the  administrative  record,  with  increased  opportunities  for  the  parties  and 
decisionmakers  to  test  the  factual  submissions  made  in  antidumping  and  countervailing  duty 
proceedings.  Also  urges  that  the  ITA  take  several  enumerated  steps  to  improve  the  efficienc\'  of  its 
case  processing.  TTie  recommendation  also  advises  the  ITC  to  encourage  collegial  decisionmaking 
and  consider  the  possibility  that  informal  meetings  to  discuss  the  disposition  of 
antidumping/countervailing  duty  cases  constitute  meetings  exempt  from  the  Sunshine  Act  under 
exemption  10.  ACUS  fiirther  recommends  that  Congress  consider  whether  the  usual  procedure  for 
judicial  review  of  agency  adjudications  should  be  followed  for  AD  and  CVD  cases  or  whether  the 
additional  level  of  specialized  court  review  at  the  Court  of  International  Trade  is  required  in  these 
cases. 
Citation  to  full  text  of  recommendation:    1  CFR  §305.91-10  (1993) 

Recommendation  92-1,  "The  Procedural  and  Practice  Rule  Exemption  from  the  APA  Notice- 
and-Comment  Rulemaking  Requirements" 
Addressed  to:  Executive  branch  agencies 

Description  of  problem:  The  Administrative  Procedure  Act,  5  US  C  §553,  establishes  the 
procedural  requirements  for  informal  rulemaking.  It  requires  that  an  agency  generally  publish 
notice  and  provide  an  opportunity  for  public  comment  before  adopting  a  rule.  The  Act  also 
contains  specific  exceptions  from  these  requirements,  including  one  for  "rules  of  agency 
organization,  procedure,  or  practice."  ACUS'  examination  of  this  exemption  was  prompted  by  the 
District  of  Columbia  Court  of  Appeals'  decision  in  Air  Transport  Association  v.  Department  of 
Transportation  (900  F.2d  369,  judgment  vacated  and  remanded,  1 1 1  S  Ct  944) 


Ill 


A-n-7 


Summary  of  ACUS  recommendations:  This  recommendation  encourages  agencies  to  voluntarily 
use  notice-and-comment  procedures  in  promulgating  rules  of  procedure  and  practice  except  in 
situations  in  which  the  costs  of  such  procedures  will  outweigh  the  benefits  of  having  public  input. 
ACUS  also  proposes  that  a  rule  should  be  found  to  fall  within  the  statutor\-  exception  only  when  it 
both  (a)  relates  solely  to  agency  methods  of  internal  operations  or  of  interacting  with  regulated 
parties  or  the  public,  and  (b)  does  not  significantly  affect  conduct,  activity,  or  a  substantive  interest 
that  is  the  subject  of  agency  jurisdiction,  or  affect  the  standards  for  eligibility'  for  a  government 
program. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.92-1  (1993) 

Recommendation  92-2,  "Agency  Policy  Statements" 
Addressed  to:  Executive  branch  agencies 

Description  of  problem:  Policy  statements  come  with  a  variety  of  labels  and  include  guidances, 
guidelines,  manuals,  staff  instructions,  opinion  letters,  press  releases,  and  other  informal 
communications  Although  policy  statements  do  not  have  the  force  of  law.  as  do  legislative  rules 
adopted  after  notice  and  comment,  they  are  nonetheless  important  tools  for  guiding  administration 
and  enforcement  of  agency  statutes  and  for  advising  the  public  of  agenc>'  polic\'.  However,  where 
the  policy  statement  is  treated  by  the  agency  as  binding,  it  operates  effectively  as  a  legislative  rule 
but  without  the  notice-and-comment  protection  of  5  US  C.  §553.  It  may  be  difficult  or  impossible 
for  affected  persons  to  challenge  the  policy  statement  within  the  agency's  own  decisional  processes, 
and  efforts  to  obtain  judicial  review  of  the  policy  statement  in  connection  with  an  agency 
enforcement  action  may  be  costly  and  protracted. 

Summary  of  ACUS  recommendations:  ACUS  urges  agencies  not  to  issue  statements  of  general 
applicability  that  are  intended  to  impose  binding  substantive  standards  or  obligations  upon  affected 
persons  without  using  legislative  rulemaking  procedures  (nomialK  including  notice-and-comment) 
Agencies  are  advised  to  state  in  their  notices  whether  a  document  is  intended  to  be  a  legislative  rule 
or  a  non-bindmg  policy  statement.  The  recommendation  also  urges  agencies  to  establish 
procedures  for  post-adoption  public  requests  for  modification  or  reconsideration  of  policy 
statements. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.92-2  (1993) 

Recommendation  92-3,  "Enforcement  Procedures  Under  the  Fair  Housing  Act" 
Addressed  to:  The  Department  of  Housing  and  Urban  Development  (HUD);  relevant  committees 
of  Congress 

Description  of  problem:  The  1968  Fair  Housing  Act  prohibits  discrimination  on  the  basis  of 
race,  color,  religion,  sex,  and  national  origin,  and  covers  sale  and  rental  of  residential  housing, 
refijsal  to  deal,  and  a  number  of  related  actions.  In  1988,  Congress  amended  the  Fair  Housing  Act 
by  altering  the  enforcement  provisions  for  violations  of  the  antidiscrimination  provisions,  while  at 
the  same  time  extending  the  Act's  coverage  to  discrimination  against  the  handicapped  and  families 
with  children  ACUS  examined  the  operation  of  the  Act's  new  enforcement  provisions. 
Summary  of  ACUS  recommendations:  Recommends  that  Congress  amend  the  Fair  Housuig  Act 
so  each  aggrieved  person  on  whose  behalf  a  complaint  has  been  filed  is  automatically  deemed  a 
part>'  to  a  lawsuit  or  administrative  proceeding.  Urges  HUD  to  notify  each  complainant  of  his  or 
her  option  to  select  private  counsel  when  a  reasonable  cause  finding  is  made,  and  to  study  why 
parties  in  cases  under  the  Fair  Housing  Act  use  the  judicial  process  rather  than  the  administrative 
adjudication  process.  Also  recommends  that  HUD  should  increase  its  efforts  to  process  complaints 
within  the  100-day  statutory  period  and  encourage  the  use  of  alternative  dispute  resolution  in  all 
stages  of  Fair  Housing  Act  cases. 
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Citation  to  full  text  of  recommendation:   1  CFR  §305  92-3  (1993) 

Recommendation  92-4,  "Coordination  of  Migrant  and  Seasonal  Farmworker  Service 
Programs" 

Addressed  to:  The  President 

Description  of  problem:  Since  the  1960s,  the  federal  government  has  established  numerous 
service  programs  to  help  meet  the  needs  of  migrant  fermworkers.  Migrants  have  been  considered  a 
uniquely  federal  responsibility,  primarily  because  of  their  interstate  movement,  which  makes  it  hard 
for  the  workers  and  their  families  to  qualify'  for  local  assistance  and  disrupts  other  services  like 
schoolmg  for  the  children.  The  programs  to  meet  health,  education,  housmg,  job  traimng,  and 
other  needs  of  migrant  and  seasonal  farmworkers  have  developed  separately.  Each  program  has  its 
own  definition  of  migrant  and/or  seasonal  farmworker,  as  well  as  other  eligibility  standards.  TTie 
result  is  the  potential  for  overlap  of  some  services  and  gaps  m  others,  and  there  is  no  overarchmg 
provision  for  effective  coordination  among  programs. 

Summary  of  ACUS  recommendations:  The  recommendation  is  prefaced  by  the  observation  that 
much  of  the  task  of  coordination  among  migrant  and  seasonal  farmworker  services  necessarih'  and 
appropriately  takes  place  at  the  local  and  state  levels.  But  the  recommendation  goes  on  to  urge  that 
the  President  establish  by  executive  order  an  Interagency  Coordinating  Council  on  migrant  and 
seasonal  farmworker  programs  that  authonzes  the  Council  to  (1)  develop  an  integrated,  cost- 
effective  system  for  gathering  data  on  migrant  and  seasonal  farmworkers  and  their  dependents  and 
(2)  designate  an  appropriate  agency  to  collect  the  data. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.92-4  (1993). 

Recommendation  92-5,  "Streamlining  Attorney's  Fee  Litigation  Under  the  Equal  Access  to 
Justice  Act" 
Addressed  to:  Congress 

Description  of  problem:  The  Equal  Access  to  Justice  Act  (EAJA)  authorizes  certain  private 
parties  that  prevail  m  nontort  civil  litigation  against  the  United  States  in  both  courts  and  agencies 
to  recover  their  legal  fees  and  expenses.  No  recover>'  is  allowed,  however,  if  the  government 
demonstrates  that  its  position  was  substantially  justified,  which  has  been  construed  to  require  the 
government  to  show  that  its  position  had  a  reasonable  basis  in  both  fact  and  law  The  Act  contains 
restrictions  on  eligibility  to  recover  fees  and  on  the  hourl>'  rate  of  reimbursable  fees.  Although 
EAJA  has  not  been  used  as  often  as  predicted,  it  has  nevertheless  generated  a  significant  amount  of 
contentious  litigation.  Relatively  few  EAJA  applications  are  settled,  and  the  evidence  indicates  that 
fee  litigation  often  results  in  more  complicated  proceedings  than  are  mcnted  Individual  benefit 
claims  under  42  U.S.C.  §405(g),  which  mclude  social  secunty  disability,  SSI,  Medicare  and 
similar  claims,  raise  some  unique  issues.  Currently,  the  substantial  justification  issue  is  litigated  in 
a  high  percentage  of  all  EAJA  disputes  ansing  out  of  such  cases,  and  the  government  has  prevailed 
in  less  than  15%  of  these  disputes.  The  average  EAJA  award  in  such  cases  is  less  than  $3,500. 
Summary  of  ACUS  recommendations:  Recommends  that  Congress  amend  the  Equal  Access  to 
Justice  Act  to  reduce  litigation  over  the  dollar  value  of  fee  awards,  to  encourage  settlements,  to 
eliminate  litigation  on  the  question  of  when  prevailing  parties  must  file  for  fees,  and  to  encourage 
judicial  economy.  Also  urges  Congress  to  amend  the  law  to  provide  fee  awards  m  individual  social 
secunty  benefit  claims  cases  without  regard  to  the  substantial  justification  test.  Although 
automatic  fee  shifting  in  these  cases  would  increase  the  government's  exposure  to  EAJA  awards, 
that  increase  would  be  counter-balanced  to  some  extent  by  the  elimination  of  governmental  expense 
in  litigating  the  substantial  justification  issue     ACUS  also  asks  Congress  to  consider  whether  to 
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extend  the  Act's  coverage  to  categories  of  agency  or  Article  I  court  adjudications  that  are  similar  to 

those  types  of  cases  now  covered  by  the  Act. 

Citation  to  full  text  of  recommendation:   1  CFR  §305.92-5  (1993) 

Recommendation  92-6,  "Implementation  of  the  Noise  Control  Act" 

Addressed  to:  The  Environmental  Protection  Agency  (EPA),  Congress 

Description  of  problem:  In  1981,  Congress  agreed  with  the  Reagan  Admmistration's  proposal  to 

cease  fimding  for  the  Office  of  Noise  Abatement  and  Control  (ONAC)  in  the  Environmental 

Protection  Agency.     Congress,  however,  did  not  repeal  the  Noise  Control  Act.     EPA  ceased 

virtually  all  noise  abatement  activities  after  ONAC's  funding  was  eliminated.  However,  the  federal 

noise  emission  and  labeling  standards  it  had  promulgated  have  remained  in  effect,  thereby 

preempting  state  and  local  governments  from  adopting  different  standards.    Thus,  the  standards 

remain  frozen,  as  neither  the  EPA  nor  the  state  or  local  agencies  have  been  in  a  position  to  amend 

or  update  possibly  outmoded  standards  despite  the  technological  developments  of  the  last  decade. 

Moreover,  some  private  rights  to  bring  tort  or  other  actions  may  be  affected  b>'  these  EPA  emission 

and  labeling  standards. 

Summary  of  ACUS  recommendations:   Recommends  that  EPA  analyze  the  preemptive  effects  of 

its  existing  and  pending  noise  standards  to  eliminate,  where  possible,  an>'  unintended  effects.   Also 

urges  Congress  to  review  the  issues  raised  by  the  analysis,  including  whether  the  continuation  of 

substantive  regulatorv'  requirements  without  funding,  or  EPA's  inability-  to  reexamine,  modify,  or 

rescmd  those  requirements,  creates  undue  procedural  burdens  upon  uidustr>',  the  states,  and  the 

public. 

Citation  to  full  text  of  recommendation:   1  CFR  §305  92-6  (1993). 

Recommendation  92-7,  The  Federal  Administrative  Judiciary 

Addressed  to:  Congress;  the  Office  of  Personnel  Management  (0PM) 

Description  of  problem:    ACUS  undertook  this  study  at  the  request  of  the  Office  of  Personnel 

Management.  ACUS  was  asked  by  0PM  to  provide  "a  clear  delineation  of  the  current  'landscape' 

of  administrative  adjudication,"  including  an  "analysis  of  the  evolving  role  of  admimstrative  law 

judges  [ALJs]  and  other  agency  adjudicators  from  1946  to  the  present."   The  Conference's  study 

documented  that  the  use  of  ALJs  had  leveled  off  because  agencies  were  reluctant  to  hire  them  and 

Congress  had  not  added  significantly  to  those  statutes  requiring  the  use  of  ALJs    Over  the  years. 

Congress  has,  instead,  created  separate  cadres  of  non-ALJ  adjudicators,  with  duties  ahnost 

identical  to  those  of  ALJs. 

Summary  of  ACUS  recommendations:  The  Recommendation— 

(1)  advises  Congress,  when  creating  new  programs,  to  preserve  the  uniformity-  of  process  and 
of  qualifications  of  presiding  officers  contemplated  by  the  Administrative  Procedure  Act,  and  it 
contains  guidelines  for  assigning  adjudications  to  administrative  law  judges  (ALJs); 

(2)  urges  reform  of  the  ALJ  selection  process  administered  by  0PM  so  that  agencies  can  hire 
from  a  larger  pool  of  qualified  applicants  and  hire  more  qualified  women  and  minonties; 

(3)  suggests  that  a  system  for  renewing  ALJ  performance  be  developed,  and  that  it  be 
administered  b\'  Chief  ALJs;  in  this  connection,  ACUS  recommends  creating  a  special  unit  within 
0PM  to  oversee  all  personnel,  hinng,  and  performance  review  involving  Chief  ALJs;  and 

(4)  recommends  creating  a  mechanism  for  investigating  ALJ  allegations  of  improper  agency 
infringement  of  their  decisional  independence,  as  well  as  procedures  for  investigating  complaints  of 
ALJ  misconduct  (e.g.,  allegations  of  bias  or  prejudice)  by  members  of  the  public. 

Citation  to  full  text  of  recommendation:   1  CFR  §305.92-7  (1993). 
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Recommendation  92-8,  "Administration  of  the  OfTice  of  Juvenile  Justice  and  Delinquency 

Prevention's  Formula  Grant  Program" 

Addressed  to:  The  Dqiartment  of  Justice  and  its  Office  of  Juvenile  Justice  and  Delinquency 

Prevention  (OJJDP) 

Description  of  problem:     In   1974  Congress  enacted  the  Juvenile  Justice  and  Delmquency 

Prevention  Act,  which  created  OJJDP  within  the  Department  of  Justice      Among  OJJDP's 

responsibilities  is  that  of  administenng  a  program  of  formula  grants  to  state  and  local  governments 

While  the  overall  purposes  of  the  grant  program  were  broadly  framed,  the  statute  also  required 

states  to  achieve  several  very  specific  substantive  outcomes  as  a  condition  of  receiving  federal 

funds.     Compliance  with  those  mandates,  as  well  as  a  variety  of  other  administrative  and 

procedural  requirements,  continues  to  determine  eligibility  for  formula  grant  fiinds.    ACUS,  in 

response  to  a  request  from  OJJDP,  studied  the  administration  of  the  grant  program 

Summary  of  ACUS  recommendations:    Recommends  numerous  specific  changes  for  improving 

administration  of  the  formula  grant  program,  mcluding  OJJDP's  communication  and  consultation 

with  states,  coordination  and  collaboration  at  vanous  levels  of  government,  consistency  and  clanty 

of  policy  elaboration,  staffing,  and  training 

Citation  to  full  text  of  recommendation:   1  CFR  §305  92-8  (1993) 

Recommendation  92-9,  "De  Minimis  Settlements  Under  Superfund" 
Addressed  to:  The  Environmental  Protection  Agency  (EPA) 

Description  of  problem:  Joint  and  several  liability  for  Superfund  cleanup  costs  is  imposed  on 
practically  any  party  that  had  any  connection  with  hazardous  substances  placed  at  a  site  in  need  of 
a  cleanup,  as  well  as  owners  and  operators  of  contaminated  facilities  The  process  for 
apportioning  the  cleanup  costs  at  a  site  gives  nse  to  substantial  transaction  costs,  pnncipally  legal 
fees  and  technical  consulting  costs  Parties  that  are  responsible  for  only  a  small  share  of  the 
cleanup  costs  might  have  to  disburse  several  times  this  amount  in  transaction  costs 

Congress  expressed  concern  about  this  situation  in  1986  when  it  reauthonzed  the  program  and 
substantially  amended  the  statute.  TTie  Superfiind  Amendments  and  Reauthonzation  Act  of  1986 
(SARA)  included  provisions  designed  to  make  it  easier  for  such  "de  minimis  parties"  to  enter  into 
earh-  settlements  with  EPA,  thereby  limiting  their  transaction  costs.  One  of  the  most  compelling 
reasons  for  offenng  early  settlements  to  parties  who  bear  only  a  small  share  of  the  liability  is  the 
very  long  time  (averaging  12  years)  that  elapses  between  the  discovery  of  a  site  and  its  ultimate 
cleanup  Settling  with  de  minimis  parties  relatively  early  in  this  process  can  save  them  substantial 
legal  and  consulting  costs 

Summary  of  ACUS  recommendations:  Recommends  that  EPA  expand  its  efforts  to  negotiate 
settlements  with  potentially  responsible  parties  that  have  contributed  relatively  small  amounts  of 
hazardous  waste  at  sites  covered  by  the  Superfund  program  A  more  active  agency  role  is 
recommended  and  suggestions  are  made  for  additional  guidance  from  EPA  headquarters  to  regional 
offices  The  recommendation  also  calls  for  establishing  a  central,  publicly  accessible  repository  of 
de  minimis  settlement  documents. 
Citation  to  full  text  of  recommendation:    1  CFR  §305  92-9  (1993) 

Recommendation  93-1,  "Use  of  APA  Formal  Procedures  in  Civil  Money  Penalty 

Proceedings" 

Addressed  to:  Congress;  executive  branch  agencies 

Description  of  problem:     Since  1972,  the  Administrative  Conference  has  been  encouraging  the 

use  of  administratively  imposed  civil  money  penalties  as  an  enforcement  tool,  provided  that  such 

remedies  are  imposed  after  a  hcanng  (usually  presided  over  by  an  administrative  law  judge) 
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pursuant  to  the  Administrative  Procedure  Act's  provisions  which  govern  formal  adjudications. 
Congress  has  followed  that  recommendation  in  many  statutes  over  the  past  20  years. 

However,  in  several  recent  environmental  statutes.  Congress  has  authorized  the  Environmental 
Protection  Agency  to  impose  civil  money  penalties  without  a  formal  APA  hearing,  without  an  ALJ, 
and  without  de  novo  judicial  review.  The  Army  Corps  of  Engineers  and  the  United  States  Coast 
Guard  have  been  granted  similar  authority.  The  amounts  of  potential  liability  under  these  statutory 
provisions  vary  from  maximums  of  $5,000  up  to  as  high  as  $125,000. 

Summary  of  ACUS  recommendations:  Recommends  that  m  all  cases  involving  administratively- 
imposed  civil  money  penalties,  the  opportunity  for  a  formal  adjudication  pursuant  to  the  APA  be 
available  to  the  parties.  Recognizing  the  current  existence  of  civil  money  penalty  programs  where 
the  hearing  officers  are  not  protected  by  the  APA's  separation-of-fiinctions  provisions,  the 
Conference  recommends  that  agencies  should,  by  rule,  ensure  that  presiding  officers  in  such 
programs  will  not  report  to,  be  evaluated  by,  or  consult  with  prosecuting  or  mvestigating  officials. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.93-1  (1993) 

Recommendation  93-2,  "Administrative  and  Judicial  Review  of  Prompt  Corrective  Action 
Decisions  by  the  Federal  Banking  Regulators" 
Addressed  to:  Federal  bank  regulator^'  agencies;  Congress 

Description  of  problem:  In  the  wake  of  recent  cnses  in  the  banking  industn,-.  Congress  passed 
two  major  statutes  affecting  the  relationship  among  the  four  pnncipal  banking  regulators  (the 
Board  of  Governors  of  the  Federal  Reserve  System,  the  Federal  Deposit  Insurance  Corporation,  the 
Office  of  the  Comptroller  of  the  Currency,  and  the  Office  of  Thrift  Supervision)  and  the  industries 
they  supervise  In  1989,  Congress  enacted  the  Fmancial  Institutions  Reform,  Recovery  and 
Enforcement  Act,  which  gave  the  banking  agencies  extensive  new  enforcement  powers,  and  m  1991 
it  enacted  the  Federal  Deposit  Insurance  Corporation  Improvement  Act  (FDICIA),  which 
authorized  the  federal  banking  agencies  to  take  "prompt  corrective  action  to  resolve  the  problems 
of  federally  insured  depositon,'  institutions,"  and  to  do  so  "at  the  least  possible  long-term  loss  to  the 
deposit  insurance  fiind." 

Summary  of  ACUS  recommendations:  ACUS  recommends  greater  procedural  protections  for 
depositor)'  mstitutions  subject  to  adverse  capital  classifications,  as  well  as  individuals  dismissed 
from  office  by  federal  banking  regulators  At  the  same  time,  the  recommended  procedures  permit 
expeditious  action  in  meeting  the  FDICA's  goals  of  avoiding  bank  failures  and  mmimizmg  the 
drain  on  the  bank  msurancc  fiinds  The  recommendation  also  asks  Congress  to  make  umform 
statutory  provisions  relating  to  judicial  review  of  decisions  appointing  conservators  and  receivers. 
Citation  to  full  text  of  recommendation:    1  CFR  §305  93-2  (1993) 

Recommendation  93-3,  "Peer  Review  in  the  Award  of  Discretionary  Grants" 

Addressed  to:  Executive  branch  agencies 

Description  of  problem:  Governments  m  most  industrialized  nations  now  play  a  prominent  role  in 

assembling  and  sustaining  a  sound  scientific  and  engineenng  infrastructure  and  in  providing 

financial  support  for  artistic  and  other  endeavors     Although  man\  procedural  vehicles  exist  for 

providing  such  support,  the  United  States  government  has  depended  to  a  large  degree  upon  '"peer 

review"  systems  in  which  the  agenc\'  decisionmaker  assembles  a  group  of  experts  for  advice. 

While  peer  review  has  proved  remarkably  durable  in  the  30  to  40  years  during  which  federal 
agencies  have  employed  it,  the  process  has  not  been  without  controversy.  In  particular,  some  peer 
review  systems  have  been  criticized  for  permitting  ad  hoc  and  systematic  bias  for  and  against 
individuals,  groups,  or  new  ideas.  To  the  extent  that  bias  infects  it,  the  decisionmaking  process 
loses  objectivity  and,  consequently,  legitimacy. 
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Summary  of  ACUS  recommendations:    Recommends  specific  procedures  grantmaking  agencies 
may  use  to  produce  better  decisions  and  reduce  the  potential  for  bias  and  conflicts  of  interest  in  the 
peer  review  grant  process. 
Citation  to  full  text  of  recommendation:   1  CFR  §305.93-3  (1993) 

Recommendation  93-4,  "Improving  the  Environment  for  Agency  Rulemaking" 

Addressed  to:  The  President  and  executive  branch  agencies.  Congress;  courts 
Description  of  problem:  The  rulemaking  process  has  become  both  increasingly  less  effective  and 
more  time-consuming,  and  the  Administrative  Procedure  Act  does  not  reflect  many  of  the  current 
realities  of  rulemakmg  The  APA's  cumbersome  "formal  rulemaking"  procedures  are  rarely  used 
except  in  some  adjudicative-type  rate  proceedings.  Meanwhile,  the  APA's  simple  "informal 
rulemaking"  procedures  (set  forth  m  5  U.S.C  §553)  have  been  overlain  with  an  increasing  number 
of  constraints:  outside  constraints  imposed  by  Congress,  the  President,  and  the  courts,  and  internal 
constraints  arising  from  increasingly  complex  agency  management  of  the  rulemaking  process  As  a 
result,  many  federal  agencies,  faced  with  unsatisfactorv'  rulemaking  accomplishments  in  recent 
years,  have  turned  to  alternatives  such  as  less  formal  policy  statements  or  adjudicative  orders  to 
achieve  regulatory  compliance 

Summary  of  ACUS  recommendations:  To  improve  the  environment  for  agency  legislative 
rulemaking,  ACUS  recommends  specific  steps  that  the  President,  Congress,  and  the  courts  should 
take  to  eliminate  undue  burdens  on  agency  legislative  mlemaking 

(1)  With  regard  to  presidential  oversight,  ACUS  recommends  that  presidential  oversight  and 
review  be  reserved  for  the  most  important  rules  and  that  the  agencies  be  given  clear  policy 
guidance  m  a  directive,  approved  by  the  President,  specifying  what  is  required.  In  addition,  the 
reviewing  or  oversight  entity  should  avoid,  to  the  extent  possible,  extensive  delays  in  the 
rulemaking  process  The  review  process  itself  should  be  open  to  public  scrutiny,  following 
guidelines  previousK'  developed  by  the  Administrative  Conference 

(2)  With  regard  to  legislatively  imposed  constraints,  ACUS  recommends  that  Congress  should 
review  and  rationalize  legislatively  mandated  rulemaking  procedures  Specifically,  Congress 
should  refi^in,  as  it  generally  has  done  since  the  1970s,  from  imposing  program-specific 
rulemaking  requirements  that  go  beyond  the  APA's  basic  notice-and-comment  procedures  ACUS 
believes  that  legislatively  imposed  time  limits  on  rulemaking,  while  understandable,  can  be 
unrealistic,  resultmg  in  either  hastily  imposed  rules  or  missed  deadlines  that  undermine  respect  for 
the  rulemaking  process  When  drafting  statutory  provisions  for  judicial  review.  Congress  should 
be  cautious  \n  coupling  mandated  time-limited  preenforcemcnt  review  with  preclusion  of  review  at 
the  enforcement  stage  Finally,  Congress  should  reconsider  existing  statutes  ancillary  to  the  APA 
that  create  additional  rulemaking  impediments 

(3)  With  regard  to  judicial  constraints,  ACUS  recommends  that  courts  should  be  sensitive  not  to 
require  greater  justification  for  rules  than  necessary,  ACUS  believes  a  "reasoned  statement"  that 
explams  the  basis  and  purpose  of  the  rule  and  addresses  significant  issues  raised  in  public 
comments  should  be  adequate. 

(4)  Rulemaking  is  not  just  a  product  of  external  constraints,  but  also  the  agency's  own  mtemal 
processes  for  developmg  rules  and  reviewing  them  Thus,  agency  management  mitiatives  can  have 
a  significant  impact  on  the  effectiveness  and  efficiency  of  rulemaking  ACUS  recommends  a 
number  of  steps  agency  managers  can  take  to  improve  their  internal  processes. 

Citation  to  full  text  of  recommendation:  59  Fed  Reg.  4669  (Feb  1,  1994) 
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RecoEmnendation  93-5,  "Procedures  for  Regulation  of  Pesticides" 
Addressed  to:  Environmental  Protection  Agency  (EPA);  Congress 

Description  of  problem:  Reregistration  of  existing  pesticides,  u-hich  Congress  originally  directed 
to  be  completed  by  1976,  became  sufficiently  delayed  so  that  Congress  in  1988  amended  FIFRA 
specifically  to  force  the  completion  of  reregistration  by  1998.  Yet  subsequent  delays  in  the 
reregistration  process  may  cause  EPA  to  miss  this  congressional  deadline.  To  some  extent,  the 
delay  may  reflect  the  underlying  difficulty  and  resource-intensiveness  of  the  risk  assessment 
enterprise  with  which  EPA  has  been  charged.  There  are  some  50,000  pesticide  products  that  are 
separately  formulated  from  642  identified  active  ingredients.  Although  EPA  has  tried  to  expedite 
its  task  by  focusing  reregistration  on  some  402  "cases"  (composed  of  single  or  related  active 
ingredients),  each  case  can  require  evaluation  of  100-150  separate  studies,  everv'  one  of  which  may 
pose  further  questions  of  scientific  protocol  and  interpre*ition.  Whatever  the  case  for  additional 
resources  (a  question  not  addressed  by  the  Conference),  there  is  a  more  basic  need  for  timely  and 
adequate  data  from  registrants,  the  entire  reregistration  process  depends  on  this.  Yet  the 
reregistration  process  does  not  now  provide  sufficient  procedural  incentives  to  encourage 
submission  of  timely  and  adequate  data. 

Summary  of  ACUS  recommendations:  ACUS  recommends  the  adoption  of  a  more  coordinated 
and  strategic  procedural  framework  for  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 
("FIFRA")  that  involves  the  creation  of  multiple  and  reinforcing  incentives  for  regulatory 
compliance  by  registrants,  for  timely  and  accurate  decisionmaking  by  EPA,  and  for  effective  public 
participation  The  Conference  recommends  that  EPA  promulgate  and  communicate  clear  data 
standards  and  guidance  on  the  data  expected  from  registrants.  ACUS  also  recommends  that 
Congress  authorize  EPA  to  levy  administrative  civil  money  penalties  upon  registrants  submitting 
data  that  fail  to  meet  previously  announced,  clear  standards  With  regard  to  suspension  and 
cancellation  proceedings  mvolving  scientific  data  concerning  risks  and  benefits,  ACUS  believes 
informal  procedures,  in  which  EPA  gives  registrants  detailed  reasons  for  the  agency's  actions  and 
then  provides  registrants  with  sufficient  time  to  file  responsive  written  comments  and  supporting 
documentation,  are  generally  appropriate.  For  those  cases  where  oral  testimony  or  cross- 
examination  is  justified,  the  benefits  of  more  formal  procedures  can  be  preserved  by  providing 
registrants  an  opportxmity  to  show  cause  why  such  procedures  are  warranted  Among  other 
specific  recommendations,  ACUS  urges  Congress  to  consider  giving  EPA  the  authority  to  use 
informal  procedures  to  order  the  phase-down  of  existing  pesticides  when  there  are  safer,  effective 
products  or  practices  available. 
Citation  to  full  text  of  recommendation:  59  Fed.  Reg  4675  (Feb.  1,  1994). 
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ACUS'  MANDATED  ACTIVITIES 

In  addition  to  the  mandates  contained  in  the  Administrative  Conference  Act  5  U  S  C.  §§591- 
596,  Congress,  the  President  and  other  agencies  have  assigned  numerous  other  ongoing 
responsibihties  to  ACUS 

I.  Statutory  Mandates 

A.  Government  in  the  Sunshine  Act  (1976).  Agencies  are  required  to  consult  with 
ACUS  before  promulgating  regulations  to  implement  the  Act,  5  U.S.C.  §552b(g). 

B.  Equal  Access  to  Justice  Act  (1980).  Agencies  are  required  to  consult  with  ACUS 
before  promulgating  regulations  to  implement  the  Act,  5  U.S.C.  §504(c)(l),  ACUS' 
Chairman  must  file  annual  reports  with  Congress  on  fees  and  expenses  awarded  under 
the  Act  in  administrative  adjudications  (§504(e)). 

C.  Administrative  Dispute  Resolution  Act  (1990).  ACUS  is  lead  implementing  agency 
under  the  Act,  5  U.S.C.  §§571-583.  Agencies  required  to  consult  with  ACUS  on 
ADR  policies. 

D.  Negotiated  Rulemaking  Act  (1990).  ACUS  is  lead  implementing  agency  under  the 
Act,  5  U.S.C.  §§561-570.  ACUS  has  numerous  responsibilities,  including  reports  to 
Congress,  training  in  reg  neg  techniques,  assistance  to  agencies  m  specific  reg  negs, 
etc. 

E.  Civil  Rights  Legislation  (1991).  Pub  L  No   102-164,  authorizes  the  Office  of  Senate 
Fair  Emplo>Tnent  Practices  to  consult  with  ACUS  about  procedures  and  appoint 
hearing  officers  after  considering  candidates  recommended  by  ACUS  (and  others). 

F.  Pub.  L.  No.  102-403  (1992)  authorizes  ACUS  to  provide  administrative  law 
assistance  to  foreign  governments  at  the  behest  of  the  State  Department,  US  AID  or 
USIA. 

II.  Pending  Legislation  with  Statutory  Mandates 

A.  S.  486,  ALJ  Corps  Bill  (passed  by  Senate).  Section  4  requires  a  series  of  studies  of 
agency  review  of  ALJ  decisions  to  be  done  in  consultation  with  ACUS'  Chairman. 

B.  H.R.  3474,  Banking  Reform  Bill  (passed  by  House).  Section  122  requires  each 
banking  agency  to  implement  a  pilot  alternative  dispute  resolution  program  and 
requires  ACUS  to  evaluate  the  programs  and  report  to  Congress. 

C.  H.R.  823,     Lobbying     Disclosure     Bill.  Establishes     a     new     Office     of 

LobbymgRegistration  and  Public  Disclosure  that  shall  prescribe  regulations,  forms 
and  penalty  schedules  "after  notice  and  comment  and  consultation  with  the  Secretary 
of  the  Senate,  the  Clerk  of  the  House,  and  the  Administrative  Conference  of  the  United 
States." 

D.  H.R.  2729,  to  make  equal  employment  laws  applicable  to  Congress  Creates  a  new 
office  to  handle  complaints  which  "may  consult  with  the  Chairman  of 
theAdministrative  Conference"  regarding  rules  of  procedure 
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III.  Executive  Orders 

A.  Executive  Order  12778  (1991)  "Civil  Justice  Reform  "  Section  3  requires  agencies 
that  adjudicate  administrative  claims  to  follow  ACUS'  Recommendations  on  case 
management. 

B.  Executive  Order  12866  (1993)  "Regulatory  Planning  and  Review."  Section  4(d) 
provides  that  the  interagency  Regulatory  Working  Group  may  commission  analytical 
studies  by  ACUS. 

IV.       Interagency  Activities 

A.  Responding  to  National  Performance  Review 

1.  ACUS  selected  as  "Reinvention  Lab"  to  demonstrate  e-mail  ADR  system 

2.  ACUS  serves  on  interagency  Regulatory  Working  Group  and  has  been  asked  to 
assist  in  implementing  NPR's  recommendations  on  reg  neg  and  training  of 
presidential  appointees. 

3.  ACUS  designated  lead  implementing  agency  by  NPR  "Streamlining  Management 
Control"  team  to  increase  effectiveness  of  offices  of  general  counsel. 

4.  ACUS  has  convened  meeting  of  key  private-sector  ADR  organizations  to  support 
NPR  ADR  recommendations. 

B.  Other  Interagency  Responsibilities 

1.  ACUS  has  organized  and  manages  five  interagency  working  groups  on  ADR  with 
about  25  participating  agencies.  The  five  groups  are—  Clearinghouse  and 
Outreach,  Implementation,  Systems  Design,  Training  and  Education,  and  EEO. 

2.  DOT  has  signed  an  interagency  agreement  to  have  ACUS  design  and  implement  a 
pilot  EEO  mediation  program. 

3.  EPA  has  signed  an  interagency  agreement  to  have  ACUS  evaluate  its  negotiated 
rulemaking  process. 

4.  USIA  has  signed  an  interagency  agreement  to  obtain  ACUS'  assistance  in 
securing  appropriate  experts  to  serve  as  professionals-in-residence  in  Africa  when 
requested  by  overseas  posts.  This  is  a  2-year  agreement. 

5.  ACUS  organizes  and  presents  regular  training  courses  for  DOJ's  Legal  Education 
Institute  on  administrative  law  and  on  ADR 

6.  In  cooperation  with  the  U.S.  District  Court  for  the  District  of  Columbia,  ACUS  is 
evaluating  the  court's  mediation  program. 

7.  ACUS  staff  is  on  the  steering  committee  for  the  interagency  regulatory 
colloquium,  which  holds  monthly  seminars  for  line  regulatory  policymakers. 

There  are  also  pending  proposals  to  undertake  projects  for  the  Nuclear  Regulatory-  Commission 
(electronic  reg  neg)  and  the  Department  of  Veterans  Affairs  (disability'  adjudication  procedures). 
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APPENDIX  C 
SUMMARY  OF  ADR  ACTIVITIES 

For  more  than  a  decade  the  Conference  has  been  involved  in  activities  on  federal  agencies'  use 
of  alternative  means  of  dispute  resolution  (ADR).  With  the  enactment  of  Pub  L  No  101-552,  the 
Administrative  Dispute  Resolution  Act,  and  Pub  L.  No.  101-648,  the  Negotiated  Rulemaking  Act, 
the  legislative  phase  of  ACUS'  work  ended  The  laws  not  only  reflected  the  Conference's  work, 
they  also  represented  a  significant  cooperation  between  the  Conference  and  the  Amencan  Bar 
Association  and  key  members  of  Congress  from  both  parties 

Since  the  passage  of  both  acts  the  Conference's  ADR  activities  have  expanded  sigmficantly. 
The  ADR  Act  directed  the  Conference  to  work  with  federal  agencies  in  assisting  their  use  of  ADR, 
to  report  to  Congress  on  agencies'  implementation  of  the  Act,  and  to  offer  trauung  and  other 
support.  The  Negotiated  Rulemakmg  Act  also  established  a  key  advisory  and  reportmg  role  for  the 
Conference 

In  the  past  4  years  most  of  the  Conference's  professional  staff  have  been  involved  in  intense 
efforts  to  assist  agencies  in  carrying  out  the  responsibilities  mandated  in  both  Acts  through 
educational  and  training  activities  and  interagency  working  groups  established  in  1992.  The 
Conference  has  also  published  several  primers  in  its  series,  "Resource  Papers  ui  Adrmnistrative 
Law,"  and  released  videotapes  on  various  aspects  of  dispute  resolution. 

During  the  last  part  of  1993,  the  Conference  followed  up  on  the  high-level  support  for 
improved  conflict  resolution  contamed  in  the  report  of  the  Vice  President's  National  Performance 
Review  (NPR)  and  to  date  is  actively  involved  in  NPR  implementation 

Education  Outreach 
A  variety  of  education  and  training  programs  have  been  offered  in  the  past  several  years. 
These  have  been  available  for  participants  solely  from  government  agencies,  as  well  as  to 
mediators  and  managers  from  the  private  sector  who  must  mteract  with  the  government     Some 
programs  were  designed  at  the  request  of  specific  agencies. 

1990 

•  Roundtable  on  ADR  for  agency  general  counsels  with  Chief  Judges  of  US  Distnct  Court 
and  US  Court  of  Appeals 

•  All-day  training  session  for  designated  ADR  coordinators 

•  AJI-day  program  on  agencies'  use  of  ombudsmen 

•  Two-day  program  for  EPA  administrative  law  judges 

•  All-day  program  at  Federal  Administrative  Law  Judges  Conference  annual  symposium 

1991 

•  All-day  orientation  on  ADR  Act  with  Sen  Charles  Grassley  and  Rep  Dan  Glickman  as 
keynoters 

•  All-day  program  on  ADR  processes,  focusing  on  analyzing  cases  for  appropriate  ADR 
method 

•  All-day  program  on  negotiated  rulemaking  with  Sen  Carl  Levin  as  the  keynoter 
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1992 

•  Full-day  program  co-sponsored  with  SPIDR  and  FMCS  on  appljing  ADR  to  contracting, 
regulatory,  enforcement,  policy,  and  personnel  disputes 

•  All-daj'  program  on  how  federal  agencies  can  find  and  hire  qualified  neutrals 

•  Two-day  mediation  skills  training  program  for  all  ALJs  at  FERC 

•  Annual  seminar  for  congressional  staff  members  focused  on  ADR 

•  Made  presentations  at  SPIDR  annual  conference 

•  Made  presentation  for  the  ABA  Section  of  Business  Law  on  negotiated  rulemaking 

•  Made  presentations  for  the  FB  A  Tax  Law  Section  on  the  potential  of  ADR  in  tax  disputes 

1993 

•  All-day  program  for  federal  agency  officials  on  practical  aspects  of  designing  systems  for 
ADR  (with  Systems  Design  woricing  group) 

•  All-day  program  (with  EEO  working  group)  on  using  ADR  in  the  federal  equal 
employment  opportunit>  process 

•  All-day  program  on  standards  for  qualifications  of  neutrals  (with  Implementation  working 
group  and  SPIDR) 

•  All-day  program  on  evaluating  federal  agency  ADR  programs 

•  Half-day  program  on  using  negotiated  rulemaking  in  response  to  Executive  Order  12866, 
providing  guidance  on  selecting  candidate  rules  for  which  negotiated  rulemaking  would  be 
appropriate 

Publications 

One  of  the  Conference's  missions  is  to  provide  information,  which  it  achieves  through 
issuance  of  several  types  of  publications  including  reports,  sourcebooks,  and  a  newsletter 
Sourcebooks  on  ADR  and  Negotiated  Rulemaking  were  issued  in  1987  and  1990,  respectively  In 
addition  to  the  Conference's  newsletter,  which  includes  regular  reports  on  ADR  activities,  in  1993 
the  Intcragenc\'  Clearinghouse  and  Outreach  Working  Group,  under  the  aegis  of  the  Conference, 
began  publishing  a  quarterly  newsletter  (sec  Working  Group  section,  page  3).  In-depth  videotapes 
on  ADR  and  negotiated  rulemaking  are  available.  Conference  staff  also  consulted  with  the 
Department  of  Labor  on  a  26-niinute  videotape  on  negotiated.  Major  products  the  Conference  has 
prepared  follow. 

•  An  Introduction  to  ADR  and  the  Roster  of  Neutrals—  1 989 

•  NEGOTIATED  RULEMAKING  SOURCEBOOK- 1 990 

•  The  Ombudsman;  A  Primer  for  Federal  Agencies— 1991 

•  A  Guide  to  Federal  Agency  Rulemaking,  2nd  edition- 1 99 1 

•  "Dispute  Resolution  Seminar,"  2-hour  and  15-minute  instructional  videotape— 1992 

•  Implementing  the  ADR  Act:  Guidance  for  Agency  Dispute  Resolution 

Specialists  (guidance  document)- 1992 

•  Mediation:  A     Primer     for     Federal     Agencies     (English     and     Spanish     language 
versions)— 1993 

•  "From     Conflict     to     Cooperation:  Alternative     Dispute     Resolution,"      18-minute 
videotape— 1993 

•  Manual  for  administrative  Law  judges,  3d  edition- 1 993 

•  Primers  on  settlement  judges  and  negotiated  rulemaking— in  process,  to  be  published  in 
1994 

•  Manual  discussing  legal  questions  under  ADR  Act— in  process 
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Government  Assistance 

The  Administrative  Dispute  Resolution  Act  directed  the  Conference  to  help  federal  agencies 
implement  ADR.  That  assistance  has  taken  several  forms  The  basic  nature  of  that  assistance, 
identifying  those  agencies  for  which  the  Conference  provided  a  valuable  resource,  is  outlined  next. 
Since  1991  the  Conference  has  consulted  frequently  with  agency  dispute  resolution  specialists, 
advising  them  on  agenc>'  dispute  resolution  policies.  Conference  staff  participate  regularly  in  the 
DOJ's  Legal  Education  Institute  course  on  administrative  law  and  m  GSA's  course  on  the  Federal 
Advisory  Committee  Act. 

1990 

•  Wrote  much  of  the  legislation  that  resulted  m  ADR  Act  (Pub.  L.  No.  101-552)  and  Reg 
Neg  Act  (Pub.  L.  No.  101-648) 

•  Put  into  operation  the  Roster  of  Neutrals  (now  with  1,000+  names) 

•  Consulted  with  NOAA  and  FCC  on  potential  uses  of  negotiated  rulemaking 

1991 

•  Variet\of  presentations  on  ADR  and  negotiated  rulemaking  for  the  Departments  of      Labor, 
Intenor,  Transportation,  HHS;  SEC,  PBGC,  NSA,  GSA,  OTS,  CPSC 

•  Helped  develop  course  and  taught  about  ADR  and  reg  neg  at  OPM's  Western  Management 
Development  Center  (ongoing  participation) 

1992 

•  Helped  FDIC  develop  its  own  roster  of  mediators 

•  Develo[>ed  ADR  experiments,  training,  and  written  matenals  for  US  Air  Force 

•  Participated  in  design  of  a  pilot  project  for  DOL's  Philadelphia  regional  office 

•  Presented  2-day  seminar  to  kick  off  DOL  pilot  project 

•  Advised  DOL  on  drafting  its  own  reg  neg  handbook 

•  Made  presentations  to  U.S.  Army,  DOJ,  NSA,  IRS,  and  the  Small  Agency  Council 

•  Advised  Department  of  Education  on  conducting  reg  neg  under  Higher  Education  Act 
Amendments 

•  Developed  4-day  reg  neg  facilitation  trainmg  course  in  cooperation  with  EPA  and  FMCS 

1993 

•  Consulted  with  IRS,  FDIC,  0PM,  FERC,  GSA,  Small  Agency  Council,  and  the 
Departments  of  Agriculture,  Labor,  Interior,  Justice,  Transportation,  and  EEOC 

•  Assisted  in  the  development  of  ADR  programs  for  NRC  and  the  US  Air  Force 

•  Developed  and  taught  in  course  on  ADR  for  DOJ's  Legal  Education  Institute 


Interagency  Working  Croups 

Interagency  working  groups  were  established  in  1992  to  help  agency  personnel  concerned  with 
dispute  resolution  share  their  experiences  and  coordinate  activities  with  their  counterparts  at  other 
agencies.  Under  the  auspices  of  a  Conference-led  Coordinatmg  Committee,  the  working  group 
members  are  able  to  maximize  their  uidividual  efforts  so  as  to  create  ADR  models  and  s>stems  that 
can  be  used  by  all  interested  agencies  Creation  of  five  groups  has  enabled  the  Conference  to 
leverage  its  small  staffs  ability  to  assist  a  large  number  of  other  federal  agencies  Members  of  the 
working  groups  come  from  dozens  of  agencies  across  the  government  Most  working  groups 
typically  meet  once  a  month  and  support  subgroups  that  meet  as  often  as  neccssan.'  to  carry  out 
their  tasks.  Each  group's  mission  and  1993  accomplishments  arc  outlined  next 
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•  Systems  Design-To  help  federal  agencies  create  effective  dispute  resolution  systems.  The 
group  produced  a  "Dispute  System  Design  Predesign  Organizational  Checklist,"  developed 
questionnaires  on  assessing  the  cost-effectiveness  of  federal  ADR  programs,  and  is  completing 
handbook  on  ADR  operational  design  issues. 

•  Training  and  Education-To  promote  sharing  of  ADR  training  resources,  develop  and 
implement  ways  for  agencies  to  work  cooperatively  on  ADR  training  and  education  efforts.  This 
group  put  on  a  4-day  mediation  skills  training  program,  developed  standardized  training  materials 
(to  be  published  in  Spring  1994),  and  works  with  regional  programs  on  interagency  ADR  training. 
The  group  is  working  with  representatives  of  OFPP  to  coordinate  NPR-mandated  changes  in 
government  contracting. 

•  Implementation-To  develop  a  system  to  allow  agencies  to  share  government  employees 
trained  as  mediators;  prepare  guidance  materials  on  selecting  and  contracting  for  neutrals  from  the 
private  sector;  develop  procedural  manuals  for  agencies.  The  group  is  preparing  an  instruction 
manual  on  contracting  for  neutrals'  services. 

•  Clearinghouse  and  Outreach-To  establish  ADR  communication  sjstems,  including 
electronic  methods  to  facilitate  interagency  sharing  and  to  develop  methods  for  reaching  the  general 
public  and  regulated  communities.  The  group  publishes  a  newsletter  (ADR  Network),  is 
establishing  an  electronic  ADR  library  (currentK  more  than  1,000  items  catalogued),  and  has  laid 
the  foundation  for  distributing  a  wide  array  of  ADR-related-resources  via  E-mail  The 
Conference's  ADR  E-mail  proposal  (developed  with  members  of  the  group)  was  selected  for  one  of 
three  pilot  projects  for  the  NPR's  X.400  electronic  mail  demonstration. 

•  Equal  Employment  Opportunity-To  enable  agencies  to  share  their  experiences  and  to 
develop  sound  programs  using  ADR  techniques  in  EEO  disputes.  This  group  sponsored  a 
roundtable  in  October  on  using  mediation  in  civil  rights  cases  and  is  preparing  a  video  and  a  "how- 
to-Guide"  for  EEO  officers  who  want  to  make  greater  use  of  ADR. 
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APPENDIX  D 
PENDING  RESEARCH  PROJECTS 


The  following  is  a  list  of  pending  research  projects,  ananged  according  to  tentative  committee 
assignment. 


Committee  on  Adjudication 


(1)  Rule-11  type  sanctions  in  administrative  proceedings  (Professor  Carl  Tobias)  Under  the 
amended  Federal  Rules  of  Civil  Procedure,  sanctions  can  be  assessed  against  attorneys  involved  in 
fhvolous  lawsuits  This  provision,  while  still  somewhat  controversial  among  the  bar,  has  certainly 
resulted  in  some  of  the  intended  benefits  Should  there  be  an  analog  in  federal  agencj'  proceedings? 
(Status:  Outline  submitted;  draft  report  expected  June  1994.) 


(2)  Comparative  study  of  disability  claim  processing  and  appeals  (Professor  Frank  Bloch) 
This  study  examines  the  disability  claims  adjudication  process  m  five  industrialized  countries 
(Canada,  Germany,  the  Netherlands,  the  United  Kingdom,  and  Sweden)  and  compares  them  with 
the  U.S.  process.  This  study  may  be  especially  timely  given  SSA's  new  "Process  Reengineenng 
Project."  (Status:  Report  submitted,  sent  to  SSA,  to  be  taken  up  as  part  of  ACUS  review  of  SSA 
reform  effort). 


(3)  Debarment  and  suspension  procedures  (Professor  Brian  Shannon)  The  procedures  used  by 
federal  agencies  for  debamng  or  suspending  contractors  for  fi:aud  or  other  procurement-related 
misfeasance  or  cnme  have  been  a  source  of  recurring  controversy.  Not  since  the  "Temporary" 
Conference  in  1961-62  has  ACUS  looked  at  this  issue,  despite  Executive  Orders,  OFPP  letters. 
Federal  Acquisition  Regulations  and  court  cases  all  dealing  with  the  procedural  due  process  issues 
inherent  m  this  topic.  (Status:  New  project;  draft  report  due  September  1994.) 


(4)  Hospital  reimbursement  dispute  resolution  by  the  PRRB  (Professor  Phyllis  Bernard) 
Instead  of  usuig  the  usual  AU  adjudication  model  (as  in  social  secunty  cases).  Congress  has 
created  special  quasi-independent  adjudicatory  boards  within  HHS  for  the  review  of  hospital 
reimbursment  disputes  under  the  Medicare  system.  This  study  will  focus  on  the  Provider 
Reimbursement  Review  Board  and  the  Medicare  Geographical  Classification  Board  (Status: 
Outlines  submitted,  draft  report  due  September  1994.) 
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Committee  on  Administration 


(1)  The  Fish  and  Wildlife  Service's  approach  to  conflict  management  under  the  Endangered 
Species  Act.  (Professors  Steven  YafFee  and  Julia  WondoUeck)  Recent  litigation  in  the  Pacific 
Northwest  over  the  impact  of  timber  harvesting  on  the  habi^t  of  the  rare  spotted  owl  has  focused 
attention  on  the  need  for  better  conflict  management  under  the  Endangered  Species  Act.  This 
project  will  examine  this  and  other  case  studies  and  will  seek  to  propose  improvements  in  the 
Service's  ability'  to  deal  with  conflicts.  (Status:  Outline  submitted;  d-aft  report  containing  case 
studies  expected  soon.) 


(2)  Review  of  tort  liability  of  the  federal  government  and  its  employees.  (Professor  William  P. 
Kratzke)  The  evolving  standards  of  governmental  tort  liability  will  be  comprehensively  reviewed, 
including  the  operation  of  the  Federal  Tort  Claims  Act  (especially  its  various  exceptions  including 
the  discretionary  function  exemption)  and  the  Federal  Employees  Liability'  Reform  and  Tort 
Compensation  Act  of  1988    (Status:  Revised  draft  report  submitted,  awaiting  Committee  action.) 


(3)  HUD's  grant  award  and  ethics  procedures  (Professor  Thomas  McGarity)  The  Department 
of  Housing  and  Urban  Development  established  new  grant  award  and  ethics  procedures  as  required 
by  the  HUD  Reform  Act  of  1989  (PUB  L  NO.  101-235)  and  Byrd  Amendment  to  the  1990 
Interior  Appropriations  Act,  which  impose  procedural  requirements  on  grant  applicants  and  their 
representatives.  This  study,  which  is  a  follow-up  to  Professor  McGarity's  study  of  discretionary 
grantmaking  in  the  arts  and  sciences,  will  assess  the  effects  of  these  new  procedures,  both  positive 
and  negative.  (Status:  Report  submitted;  undergoing  staff  review.) 


(4)  FOIA  and  settlement  documents  (Professor  Mark  Gruncwald)  A  persistent  difficulty  in  the 
crafting  and  passage  of  the  1990  Administrative  Dispute  Resoultion  Act  concerned  the  need  for 
confidential it>'  of  some  documents  generated  by  ADR  proceedings  (e.g.,  mediator's  notes)  and  their 
availability  under  FOIA  Legislators  indicated  that  this  issue  deserved  more  study.  This  study  will 
describe  the  state  of  the  law,  review  the  implications  for  the  success  of  ADR  as  well  as  for 
openness  goals,  and  evaluate  the  need  for  changes  in  either  FOIA  or  the  ADR  Act.  (Status:  New 
project;  draft  report  due  next  September.) 


Committee  on  Governmental  Processes 


(1)  Asset  forfeiture,  remission  and  mitigation  procedures  (Arnold  Leibowitz,  Esq.)  Various 
federal  agencies  are  empowered  to  seize  or  forfeit  assets  of  persons  involved  in  illegal  activities. 
The  INS  is  authorized  to  seize  or  forfeit  conveyances  used  in  violation  of  the  alien  smuggling  laws. 
This  project  will  examine  procedures  used  by  the  INS  and  other  agencies  to  handle  these  cases.  In 
a  way,  this  will  be  a  companion  study  to  the  Conference's  work  on  civil  money  penalty  procedures. 
(Status:  Report  submitted,  committee  to  consider  in  Spring.) 

(2)  Agency  procedures  for  the  distribution  and  sale  of  government  assets.  (Professors 
Jonathan  Mace>'  and  Geoffrey  Miller)  This  will  be  a  survey  and  evaluation  of  the  various  agency 
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techniques  for  auctioning,  selling  or  distributing  government  assets,  including  oil  leases,  airport 
landing  rights  and  "resolved"  savings  and  loans.  (Status.  Agency  surveys  completed;  draft  report 
due  shortly.) 


Committee  on  Judicial  Review 


(I)  Foreign  trade  zone  procedures  (Professor  How'ard  Fenton)  The  1934  Foreign  Trade  Zones 
Act  was  designed  to  create  duty-free  areas  in  the  U.S  within  which  foreign  goods  may  be 
assembled,  repackaged,  joined  with  domestic  goods,  etc  In  recent  years  applications  have 
increased  significantly  for  various  reasons,  and  so  have  objections  from  domestic  mdustries  and 
unions.  The  Act  gives  little  guidance  concemmg  procedures  to  be  used  by  the  Board  (located 
within  the  Departent  of  Commerce),  but  the  Foreign  Trade  Zones  Board  has  issued  regulations  for 
its  informal  hearing  procedures.  There  is  also  uncertainty  concerning  the  appropriate  locus  and 
scope  of  judicial  review  of  FTZ  decisions    (Stauts:  Draft  report  received;  under  staff  review.) 


(2)  Choice  of  forum  in  government  contract  litigation  (Professor  William  Kovacic  and  Darnel 
Koch,  Esq.)  Under  current  law,  challengers  to  government  action  m  contract  cases  have  a 
multiplicity  of  forums.  In  pre-award  (bid  protest)  cases,  challenges  may  be  filed  m  district  court  or 
with  the  GAO  (or  in  the  GSA  Board  of  Contract  Appeals  in  computer-related  contracts)  In  post- 
award  disputes  the  choice  is  between  the  Claims  Court  or  the  appropriate  agency  board  of  contract 
appeals  The  study  will  evaluate  the  impact  of  this  forum  choice  and  the  proposals  for  change. 
(Status;  Outline  submitted,  draft  report  expected  soon.) 


(3)  Judicial  review  of  Superfund  disputes  (Professor  Michael  Healy)  The  Superfund  law 
contains  a  provision  (Section  113(h);  42  U  S  C.  9613h)  precluding  pre-enforcement  challenges  to 
removal  or  remedial  actions.  This  provision  is  both  criticized  as  unfair  and  hailed  as  necessary  to 
the  success  of  the  program.  It  has  produced  a  lot  of  litigation  as  responsible  parties  seek  to  find  a 
way  to  secure  judicial  review  of  EPA  orders  This  study  will  cxairune  the  status  of  this  law  and 
review  the  effectiveness  and  fairness  of  the  provision.  (Status:  New  project,  draft  report  due  m 
August.) 


(4)  DOJ  control  and  supervision  of  agency  litigation  (Professor  Neil  Devins)  Although 
historically  the  conduct  of  government  litigation  has  been  reserved  to  the  Department  of  Justice, 
Congress  has  vested  some  independent  litigating  authonty  in  35  governmental  entities,  and  the 
Attorney  General  has  also  entered  mto  "memoranda  of  understandmg"  allowing  additional 
exemptions  This  study  will  examine  how  this  overall  arrangement  is  working;  it  was  undertaken 
with  a  statement  of  support  from  the  Associate  Attorney  General  (Status:  New  project,  draft 
report  due  next  September.) 
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Committee  on  Regulation 


(I)  Use  of  audited  self-regulation.  (Professor  Douglas  Michael)  IndustT\  self-regulation  has 
been  used  and/or  proposed  as  an  alternative  to  regulation  in  a  variety  of  regulatory  contexts, 
including  meat  and  pwDultry  inspection,  EEO  contract  compbance,  environmental  controls  and, 
perhaps  most  often,  the  securities  and  commodities  arena  The  study  will  use  both  a  survey  and 
case  study  approach  to  determine  when  it  is  most  and  least  effective.  Phase  1  of  the  study  will 
develop  recommendations  on  when  to  use  audited  self-regulation.  Phase  2  (to  be  completed  in  late 
1994)  will  focus  on  innovative  enforcement  mechanisms.  (Status:  Committee's  proposed 
recommendation  on  phase  1  remanded  to  Committee  at  December  Plenary  Session;  to  be 
reconsidered  this  spring.) 


(2)  Implementation  of  the  Americans  with  Disabilities  Act  (Professor  Ann  Hodges)  This  1990 
law  is  one  of  the  most  far-reaching  regulator)'  statutes  ever  enacted  It  seeks  to  protect  over  43 
million  people  and  covers  most  emplosers  and  public  accommodations.  A  half  dozen  federal 
agencies  are  charged  with  issuing  regulations  concerning  terms  like  '"undue  burden"  and 
"reasonable  accommodations  "  Anticipating  the  development  of  enforcement  disputes  under  the 
Act,  there  is  a  section  encouraging  use  of  ADR  (Section  513).  This  study  will  evaluate  procedural 
problems  relating  to  the  Act's  implementation.  (Statuts:  New  project;  draft  report  due  next 
September.) 


(3)  Division  of  roles  in  joint  federal/state  regulatory  programs  (Professor  Errol  Meidinger) 
How  "regulatory  federalism"— federal  oversight  of  state  implementation  of  federal  programs- 
works  Programs  under  study  include  the  Clean  Air  Act  and  the  Surface  Mining  and  Reclamation 
Act.  (Status:  Draft  report  is  under  review;  revised  draft  expected  soon.) 


Committee  on  Rulemaking 


(1)  Evaluating  the  need  for  Exemption  8  of  FOIA  (relating  to  bank  examinations).  (Professor 
Roy  A.  Schotland)  Exemption  8  of  the  Freedom  of  Information  Act  exempts  from  disclosure 
records  pertaining  to  examination  of  banks  and  financial  uistitutions  by  bank  regulator)'  agencies. 
The  creation  of  a  new  and  comprehensive  regulatory  structure  for  such  institutions  has  called  into 
question  the  need  for  this  particular  subject-matter  exemption  (Status:  Draft  report  submitted; 
under  active  consideration.) 


(2)  Agency  use  of  interim-final  rules  (Professor  Michael  Asimow)  Professor  Asimow  will 
supplement  a  report  he  is  already  writing,  concerning  IRS'  use  of  the  interim-final  technique,  by 
examining  empincally  agencies'  behavior  when  they  do  use  it  Do  agencies  eventually  issue  a  final 
rule,  how  long  after,  with  significant  changes  based  on  comments?  (Status:  Draft  report  on  IRS  is 
available,  supplementary  data  are  being  gathered;  expanded  draft  delayed  until  1994.) 


78-951    O— 94- 
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(3)  Use  of  no-action  letters  and  letter  rulings  by  federal  agencies.  (Professor  Myles  Lynk) 
One  of  ACUS'  earliest  and  most  influential  studies  Nvas  of  the  SEC's  no-action  letter  procedure. 
Reconunendation  70-2  led  to  public  a\'ailabilit>'  of  these  letters.  In  addition  to  evaluating  the 
practice  tN^enty  years  later,  a  new  study  will  encompass  the  CFTC's  use  of  no-action  letters  as  well 
the  use  of  similar  letter  ruhngs  by  the  IRS,  Customs  Service,  Antitrust  Division  and  other  agencies. 
(Status:  Awaiting  outline.) 


Unassigned  projects 


(1)  HUD  administrative  grievance  procedures  for  public  housing  tenants.  (Professor  Jonathan 
L.  Entin)  The  Department  of  Housing  and  Urban  Development  has  had  regulations  providing  for 
administrative  grievance  procedures  for  public  housing  tenants  since  1975.  Several  attempts  to 
revise  these  rules  have  &iled.  In  addition,  HUD  has  invoked  a  1983  statute  authonzing  the 
Secretary'  to  waive  administrative  grievance  procedures  in  eviction  cases  and  to  seek  state-court 
ordered  evictions.  This  study  will  attempt  to  provide  recommendations  to  HUD  on  its  grievance 
rules  and  its  waiver  practices.  (Status:  HUD's  rulemaking  files  delivered  to  consultant;  awaiting 
report.) 


(2)  The  interplay  between  civil  and  criminal  enforcement  of  regulatory  statutes  (Study  team 
of  GW  Law  Professors)  There  are  many  vanations  among  agency  behavior  m  choosmg  between 
civil  and  criminal  sanctions.  The  decisionmaking  is  diffuse,  with  agency  headquarters,  field  offices 
and  U.S.  Attorneys  all  participating.  Moreover,  the  recent  Supreme  Court  case,  U.S.  v.  ffalper 
[109  S.  Ct.  1892  (1989)1,  applied  the  Double  Jeopardy  Clause  to  certain  types  of  civil  penalties 
sought  against  persons  previously  convicted  criminally  for  the  same  offense  The  study  will 
examine  both  horizontal  and  vertical  coordination  among  enforcement  entities  Agencies  to  be 
studied  include  SEC,  NRC,  OSHA  and  DOJ.  (Status:  Outline  submitted;  may  need  new 
consultant,  however.) 


(3)  Appeals  under  national  health  care  reform  and  Medicare  Part  B.  (Professor  Eleanor 
Kinney)  The  national  health  care  reform  proposal  contains  numerous  requirements  for 
administrative  appeals  and  use  of  alternative  dispute  resolution  The  existing  Medicare  program 
already  involves  hospital  (Part  A)  and  physician  (Part  B)  payment  appeals  The  prospective 
payment  methodology  (newly  applicable  to  physicians)  has  led  to  increased  Part  B  cases  and  new 
administrative  law  issues.  This  project  will  examine  appellate  procedures  required  under  the  new 
legislation  and  the  surviving  Medicare  Part  B  appeals.  (Status:  New  project,  draft  report  due  this 
summer.) 


Other  Conference  projects 


(1)  ADR  Woriung  Groups.  TheOfRceof  the  Chairman  is  sponsonng  five  Interagency  Working 
Groups  on  Administrative  Dispute  Resolution  under  the  suff  direction  of  Charles  Pou  The  five 
groups  irKlude  (a)  Clearinghouse  and  Outreach,  (b)  Implemenution,  (c)  S>-stems  Design  (d) 
Training  and  Education,  and  (e)  Equal  EmploNment  Opportunity 
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(2)  Symposium  on  Internationalization  of  Regulation— Implications  for  American  Regulators 

Professor  George  Bermann  has  been  asked  to  prepare  a  paper  on  this  subject  and  to  help  plan, 
organize,  and  execute  a  symposium  on  this  subject  Plannmg  is  underway  for  a  symposium  for  the 
fall  of  1994. 


(3)  Updated  Manual  for  Administrative  Law  Judges.  Professor  Morell  Mullins  has  prepared  a 
revised  Manual.  Publication  is  imminent 


(4)  Evaluation  of  U.S.  District  Court's  Mediation  Program  In  cooperation  with  the  U.S. 
District  Court  for  the  District  of  Columbia  and  with  grant  funds  supplied  by  the  Culpeper 
Foundation    Consultant  is  Professor  Johnnie  Daniel  of  Howard  University. 


(5)  Evaluation  of  EPA's  negotiated  rulemaking  program  At  the  request  of  EPA,  and  with  EPA 
funding,  ACUS  will  undertake  evaluation  of  EPA's  reg-neg  program  Hiring  of  consultant 
underway. 


(6)  Development  of  guidance  to  agencies  in  evaluating  ADR  experiments.  With  the  support  of 
the  Hewlett  Foundation,  ACUS  has  contracted  with  the  Institute  for  Civil  Justice  (Rand 
Corporation)  to  study  how  agencies  can  evaluate  the  success  of  ADR  programs 


(7)  Development  of  E-Mail  System  for  sharing  ADR  information  ACUS  was  selected  as  a 
"reinvention  laboratory"  by  the  National  Performance  Review  to  demonstrate  the  use  of  electronic 
technology  to  share  information,  develop  joint  data  bases,  and  use  E-mail  as  a  tool  for  improved 
communication  and  negotiation.  Funding  is  provided  by  GSA. 


(8)  Design  and  implementation  of  pilot  EEO  mediation  program  at  DOT    ACUS  staff  will  be 
undertaking  this  project  for  DOT. 


(9)  USIA-ACUS  Rule-of-Law  Project  in  Africa  USIA  has  requested  ACUS'  assistance  in 
securing  appropriate  experts  to  serve  as  professionals-in-residence  in  Africa  when  so  requested  by 
USIA  posts.  ACUS  staff  is  assisting  with  this;  all  funds  provided  by  USIA 
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APPENDIX  E 
IMPLEMENTATION  OF  ACUS  RECOMMENDATIONS 

1968-93 


■  68-1  Adequate  Hearing  Facilities 

Substantially  implemented  Call  for  inventory  of  federal  hearing  fecilities  v.-as  implemented  by  ACUS 
with  its  Directory  of  Administrative  Hearing  Facilities,  published  in  1981  and  1984  Budget  contramts 
have  prevented  necessary  revisions  GSA  has  not  implemented  call  for  centralized  scheduling  facilities  for 
multi-agency  hearing  sites 

■  68-2  U.S.  Government  Organization  Manual 

Fully  implemented  Call  to  revwite  the  Manual  to  describe  agencies'  programs  and  functions  more 
clearK'  has  been  implemented  across-the-board,  as  has  recommendation  to  clarify  the  Manual  and  mclude 
contacts  for  fiirther  information. 

■  68-3  Parallel  Table  of  Statutory  Authority  and  Rules 

Fully  implemented  by  the  Office  of  the  Federal  Register  and  agencies,  leading  to  miproved  accuracy 
ofCFR 

■  68-4  Consumer  Bulletin 

Fully  implemented.  Executive  Office  of  the  President  responded  to  68-4  by  initiating  publication  of  a 
bi-weekl>'  Consumer  News  and  Consumer  Register  Publication  was  subsequently  transferred  to  HHS, 
and  Office  of  Consumer  Affairs  was  established  in  the  White  House. 

■  68-5  Representation  of  the  Poor  in  Agency  Rulemaking 

Partially  implemented  FTC,  FERC,  SBA  and  USPS  responded  to  68-5  by  making  special, 
continuing  efforts  to  provide  better  notice  to  poor  persons  of  rulemakings  affectmg  them  Legislative 
portions  not  implemented 

■  68-6  Delegation  of  Final  Decisional  Authority 

Substantially  implemented  Call  for  establishmg  appeals  boards  or  according  increased  finality  to 
hearing  examiners'  decisions  was  substantially  implemented  by  nearly  all  agencies  conducting  significant 
numbers  of  formal  adjudications.  In  1990  and  1993,  respectively,  the  Office  of  the  Chairman  commented 
on  FCC  and  FDA  proposals  to  revise  their  review  procedures  In  1993,  we  pointed  out  the  need  for  the 
NLRB  to  be  given  statutory'  authority  to  use  discretionary  review  m  a  letter  to  Chairman  Dunlop  of  the 
Commission  on  the  Future  of  Worker-Management  Relations 

■  68-7  Eliminating  Jurisdictional  Amount  Requirement 

Fully  implemented  ACUS'  call  to  amend  28  US  C  §1331(a)  was  fiilly  implemented  in  1976  by 
Pub  L  No.  94-574,  which  eliminated  minimum  amount  for  suits  agamst  the  U.S. 
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■  68-8  Review  of  ICC  Orders 

Fully  implemented  Fully  implemented  by  enactment  in  1975  of  Pub.  L  No.  93-584,  eliminating 
three-judge  court  in  cases  involving  ICC  orders. 

■  69-1  Reform  of  Sovereign  Immunity  Doctrine 

Fully  implemented  by  Congress  in  1976,  Pub.  L.  No.  94-574,  which  amended  5  U.S  C.  §§702  and 
703  to  eliminate  this,  and  other,  longstanding  technical  barriers,  after  ACUS  helped  persuade  the 
Department  of  Justice  to  end  its  opposition. 

■  69-2  Enforcement  of  NLRB  Orders 

Not  implemented,  though  bills  have  been  regularly  introduced  in  Congress  to  make  NLRB  orders 
enforceable  automatically  unless  challenged  in  court,  like  the  orders  of  other  major  agencies.  Have  brought 
this  to  the  attention  of  a  GAG  team  studying  the  NLRB  and,  in  1993,  to  Chairman  Dunlop  of  the 
Commission  on  the  Future  of  Worker-Management  Relations 

■  69-3  Publishing  a  Guide  to  Federal  Reporting  Requirements 

Not  implemented. 

■  69-4  Subject  Indexes  to  the  Code  of  Federal  Regulations 

Substantially  implemented  The  Office  of  the  Federal  Register  has  taken  a  major  role  in  responding  to 
the  recommendation,  and  has  prepared  subject  mdexes  and  a  thesaurus  of  indexing  terms. 

■  69-5  Elimination  of  Duplicative  Hearings  in  FAA  Safety  Decertiflcation  Cases 

Fully  implemented  by  FAA  ui  May  1970  when  it  adopted  new  regulations  eliminating  its  formal 
hearing  procedures    Decertification  hearings  are  now  held  only  before  the  NTSB,  as  recommended. 

■  69-6    Compilation  of  Statistics  on  Administrative  Proceedings  by  Federal  Departments  and 

Agencies 

Partially  implemented.  The  Administrative  Conference  implemented  69-6 's  call  for  compilation  of 
better  statistics  on  agency  adjudications  by  compiling  and  publishing  its  Uniform  Caseload  Accounting 
System  volumes  for  four  years  (1975-78)  The  effort  was  discontmued  m  1979  due  to  inadequate  funds.  In 
1990,  the  Conference  undertook  a  survey  of  agency  case  tracking  capabilities  to  determine  the  feasibility  of 
resurmng  compilation  of  statistics.  It  was  concluded  that  additional  resources  were  needed  to  resume 
compilations.  The  Conference  continues  to  seek  authorization  to  resume  this  activity. 

■  69-7  Consideration  of  Alternatives  for  Licensing  Procedures 

Moot.  Recommendation  69-7  has  been  largely  mooted  by  subsequent  events,  such  as  enactment  of 
NEPA,  which  go  much  further  than  69-7  in  prescribing  consideration  of  alternatives. 

■  69-8  Elimination  of  Certain  Exemptions  from  the  APA  Rulemaking  Requirements 

Substantially  implemented.  Almost  all  major  grantmakmg  and  contracting  agencies  have  carried  out 
the  Conference's  call  to  waive  voluntarily  the  APA's  "proprietarj"  rulemaking  exemption.  The 
"regulatory  reform"  legislation  of  the  early  1980's  would  have  implemented  69-8  in  full,  but  was  not 
enacted  In  recent  legislation  subjecting  Veterans  Department  rules  to  APA  requirements  (Pub.  L.  No. 
100-687),  the  Congressional  committee  expressly  cited  the  ACUS  recommendation    In  1992,  the  Chairman 
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responded  to  a  HUD  proposal  by  urging  HUD  not  to  withdraw  its  voluntary  waiver.  This  recommendation 
was  reiterated  in  Recommendation  93-4. 

■  69-9   Recruitment  and  Selection  of  Hearing  Examiners;  Continuing  Training  for  Government 

Attorneys  and  Hearing  Examiners;  Creation  of  a  Center  for  Continuing  Legal  Education  in 
Government 

Partially  implemented  The  Civil  Service  Commission  responded  completely  to  69-9's  call  for 
revising  qualifications  for  the  post  of  hearing  examiner.  The  call  for  elimmating  veterans  preference  for 
hearing  examiners  was  not  implemented;  ACUS  affirmed  its  position  m  Recommendation  92-7. 
Recommendation  69-9's  call  for  increased  training  of  government  attorneys  was  met  by  1974  creation  of 
the  Legal  Education  Institute,  now  part  of  Department  of  Justice.  Recommendation  92-7  has,  in  part, 
superseded  this  recommendation. 

■  70-1  Parties  Defendant 

Fully  implemented  in  1976  by  Pub.  L.  No.  94-574,  which  amended  5  U  S  C  §703. 

■  70-2  SEC  No-Action  Letters  Under  Section  4  of  the  Securities  Act  of  1933 

Fully  implemented  The  SEC  responded  positively  to  all  parts  of  70-2,  included  were  new  SEC  rules 
affectmg  use  of  no-action  letters  and  internal  directives  on  use  and  content  of  such  letters  and  handling 
requests  for  them. 

■  70-3  Summary  Decision  in  Agency  Adjudication 

Substantially  implemented.  ApproximateK  one  dozen  agencies  have  taken  steps  to  compl\'  with  the 
Conference's  call  for  the  use  of  summary  decisions,  many  of  them  by  adoptmg  m  almost  verbatun  form  the 
model  rule  developed  by  ACUS.  Only  two  agencies  are  in  nonconformity. 

■  70-4  Discovery  in  Agency  Adjudication 

Substantially  implemented.  70-4's  call  for  minimum  standards  for  discovery  is  now  followed 
substantially  by  all  but  a  small  number  of  agencies. 

■  70-5  Practices  and  Procedures  Under  the  Renegotiation  Act  of  1951 

Fully  implemented.  This  call  for  greater  guidance  to  contractors  as  to  Board  interpretations  and  for 
improved  "proposed  opinions"  was  fiilly  implemented  by  the  Renegotiation  Board  prior  to  that  body's 
demise. 

■  71-1   Interlocutory  Appeal  Procedures 

Fully  implemented.  This  recommendation,  calling  for  limits  on  interlocutory  rulings,  has  been 
substantially  complied  with  by  nearly  every  agency 

■  71-2  Principles  and  Guidelines  for  Implementation  of  the  Freedom  of  Information  Act 

Fully  implemented.  Congress  implemented  nearly  all  of  the  Conference's  recommended  improvements 
to  the  FOIA  in  the  1974  FOIA  Amendments,  Pub  L  No  93-502  The  Conference  was  a  leading  force  in 
the  development  and  passage  of  this  legislation. 
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■  71-3  Articulation  of  Agency  Policies 

Provides  general  guidance  to  agencies.  Recommendation  71-3  calls  on  agencies  to  articulate  and 
make  ioiovvn  to  the  public  the  standards  that  will  guide  their  regulator^'  decisions  The  Conference  has 
subsequently  expanded  on  this  recommendation  in  Recommendations  89-8  and  92-2.  ACUS  conducted  a 
major  follow-up  study  in  1983,  see  ACUS  Statement  9,  "Guidelines  for  Choosing  the  Appropriate  Level  of 
Agency  Policy  Articulation." 

■  71-4  Minimum  Procedures  for  Agencies  Administering  Discretionary  Grant  Programs 

Partially  implemented.  Several  of  the  larger  grant-making  agencies  have  enthusiastically  carried  out 
71-4's  call  for  improved  public  notice  of  the  availabilm  of  grant  funds,  better  notification  to  applicants, 
and  avoidance  of  conflicts  of  interest  by  advisory  panels.  These  include  HHS,  Education,  and  EPA.  The 
Conference  has  a  new  study  under  way  of  discretionary  grant-making  by  HUD  under  the  HUD  Reform  Act 
of  1989 

■  71-5  Procedure  of  the  Immigration  and  Naturalization  Service  in  Respect  to  Change-of-Status 

Applications 

Partially  implemented.  INS  responded  to  71-5  by  issuing  instructions  to  its  employees  giving  greater 
guidance  on  preparation  of  decisions,  increasing  access  to  operations  manuals  and  mstructions,  and  givmg 
greater  information  to  persons  with  cases  before  INS. 

■  71-6  Public  Participation  in  Administrative  Hearings 

Fully  implemented.  When  adopted  in  1971,  this  recommendation  was  at  the  vanguard  of  then-current 
practice.  Subsequently,  71-6's  notions  have  been  fiiUy  embraced  and  implemented  by  Congress,  courts  and 
virtually  all  agencies.  The  part  urging  availability'  of  transcnpts,  at  cost,  to  parties  was  implemented  by  the 
Federal  Advisory  Committee  Act  (§1 1)  in  1972 

■  71-7  Rulemaking  on  a  Record  by  the  Food  and  Drug  Administration 

Fully  implemented.  FDA  has  carried  out  all  parts  of  71-7  by  adopting  procedures  in  1975  that 
improve  its  hearing  process  and  enhance  citizen  participation. 

■  71-8  Modification  and  Dissolution  of  Orders  and  Injunctions 

Substantially  implemented.  Nearly  all  regulatory  agencies  now  have  procedures  available  for 
modifying  obsolete  orders  or  injunctions  as  recommended. 

■  71-9  Enforcement  of  Standards  in  Federal  Grant-in- Aid  Programs 

Partially  implemented.  Most  of  this  recommendation's  major  provisions  would  have  been 
implemented  by  an  0MB  circular  that  was  drafted  m  1980  and  later  shelved  after  the  change  in 
Admmistration  in  1981.  Several  agencies  have  taken  71-9's  advice  on  their  own. 
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■  72-1  Broadcast  of  Agency  Proceedings 

Partially  implemented  72-1  calls  on  agencies  to  encourage  broadcast  coverage  of  proceedings  having 
a  broad  public  interest,  and  has  met  a  spott>'  reception.  Several  agencies,  like  the  FCC  and  CPSC,  have 
largely  complied,  but  some  others  expressed  considerable  opposition. 

■  72-2  Conflict-of-interest  Problems  in  Dealing  with  Natural  Resources  of  Indian  Tribes 

Substantially  implemented.  Conflicts  of  interest  have  been  ameliorated  by  a  written  understanding 
between  Justice  and  Interior,  as  well  as  creation  of  an  Indian  Resources  Section  at  Justice. 

■  72-3  Procedures  for  the  United  States  Board  of  Parole 

Fully  implemented.  1976  legislation  implemented  72-3's  call  for  a  right  to  counsel  and  other 
improvements.  The  Parole  Commission  voluntarily  undertook  to  comply  with  nearly  all  other  sections. 

■  72-4  Suspension  and  Negotiation  of  Rate  Proposals  by  Federal  Regulatory  Agencies 

Substantially  implemented  The  call  for  legislation  to  authorize  temporary  rate  increases  was 
implemented  for  the  FCC.  The  sections  calling  for  ratemaking  agencies  to  encourage  settlements  and  make 
other  improvements  were  complied  with  by  most  agencies. 

■  72-5  Procedures  for  the  Adoption  of  Rules  of  General  Applicability 

Partially  implemented.  This  recommendation  cautiomng  against  imposition  of  complex,  "hybrid" 
rtilemaking  procedures  has  been  followed  except  in  a  limited  number  of  statutes  The  recommendation  was 
reiterated  in  Recommendation  93-4. 

■  72-6  Civil  Money  Penalties  as  a  Sanction 

Substantially  implemented.  The  Conference's  encouragement  (in  Recommendations  72-6  and  79-3) 
of  grantmg  agencies  authority  to  use  civil  money  penalty  power  has  had  a  major  impact  on  federal 
admimstrative  enforcement  policy.  Our  model  statute  has  served  as  a  basis  for  dozens  of  pieces  of 
legislation,  and  the  Conference  has  participated  in  the  development  of  these  kinds  of  legislation,  including 
the  Program  Fraud  Civil  Remedies  Act,  Pub  L  No.  99-509,  100  Stat  1934  (1986),  the  Department  of 
Housmg  and  Urban  Development  Reform  Act  of  1989,  Pub.  L  No  101-235,  103  Stat  1987  (1989),  the 
Financial  Institutions  Reform  Recovery,  and  Enforcement  Act  of  1989,  Pub.  L.  No.  101-73,  103  Stat  183 
(August  9,  1989),  and  the  Securities  Enforcement  Remedies  and  Penny  Stock  Reform  Act  of  1990,  Pub  L. 
No   101-429,  104  Stat  951  (1990). 

■  72-7   Pre-induction  Review  of  Selective  Service  Classification  Orders  and  Related  Procedural 

Matters 

Moot    The  military  draft's  termination  in  1973  mooted  this  proposal. 

■  72-8  Adverse  Actions  Against  Federal  Employees 

Moot  72-8's  call  for  regularizing  part  of  adverse  actions  was  partly  implemented  by  Executive  Order 
1 1787  m  1974  as  well  as  related  CSC  regulations.  Passage  of  Civil  Service  Reform  Act  in  1978  mooted 
the  recommendation 
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■  73-1  Adverse  Agency  Publicity 

Substantially  implemented.  Most  agencies  that  engage  in  publicity  as  a  regulatory  tool  have  adopted 
conforming  procedures  to  protect  against  unfiair  publicity  that  could  harm  a  pnvate  party. 

■  73-2  Labor  Certification  of  Immigrant  Aliens 

Substantially  implemented.  A  1974  field  memorandum  by  the  Department  of  Labor  fully 
implemented  almost  all  of  73-2,  thus  improving  the  feimess  of  the  process  for  issuing  labor  certificates  to 
aliens. 

■  73-3    Quality  Assurance  Systems  in  the  Adjudication  of  Claims  of  Entitlement  to  Benefits  or 

Compensation 

Partially  implemented.  HHS'  component  agencies-the  major  targeU  of  73 -3 -have  taken  significant 
steps  to  carry  out  73-3. 

■  73-4  Administration  of  the  Anti-Dumping  Law  by  the  Department  of  the  Treasury 

Substantially  implemented.  Treasury  agreed  to  earn,-  out  most  of  73-4 's  provisions  calling  for 
increased  access  to  customs  representatives,  greater  disclosure,  and  written  findings  1974  legislation 
earned  out  the  suggested  improvements  in  coordination  between  Customs  and  other  relevant  agencies  The 
new  procedure  is  the  subject  of  Recommendation  91-10 

■  73-5      Elimination  of  the  "Military  or  Foreign  Affairs   Function"   Exemption   from   APA 

Rulemaking  Requirements 

Partially  implemented  Most  affected  agencies  have  issued  rules  or  given  notice  of  their  intent  to 
comply  with  73-1,  though  no  implementing  legislation  has  been  passed.  This  recommendation  was 
reiterated  in  Recommendation  93-4. 

■  73-6  Procedures  for  Resolution  of  Environmental  Issues  in  Licensing  Proceedings 

Substantially  implemented.  Five  of  the  six  affected  agencies  have  adopted  rules  to  meet  this 
recommendation  for  using  "generic"  proceedings  and  increasing  disclosure  of  basic  studies  and  reports 

■  74-1   Subpena  Power  in  Formal  Rulemaking  and  Formal  Adjudication 

Not  implemented  Legislation  to  make  agency  subpenas  available  in  all  APA  adjudications  and  to 
clanfy  agency  power  to  delegate  the  issuance  of  subpenas  to  presidmg  officers  was  introduced  as  part  of 
APA  reform  bill  m  1970's,  but  was  not  enacted. 

■  74-2  Procedures  for  Discretionary  Distribution  of  Federal  Assistance 

Partially  implemented.  Most  major  grantor  agencies  (e.g.,  HHS,  EPA,  Education)  now  follow 
procedures  to  hear  complaints  and  take  specified  steps  to  ensure  the  most  effective  allocation  and  use  of 
grant  funds 

■  74-3  Procedures  of  the  Department  of  the  Interior  with  Respect  to  Mining  Claims 

Partially  implemented  by  Department  of  the  Interior. 
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■  74-4  Preenforcement  Judicial  Review  of  Rules  of  General  Applicability 

Partially  implemented.  Congress  has  followed  the  Conference's  formulation  of  the  apt  standard  of 
review  in  numerous  statutes.  The  remainder  of  74-4,  addressed  to  the  courts,  has  been  cited  favorably  by 
several  court  opinions  that  have  looked  to  it  for  guidance. 

■  75-1  Licensing  Decisions  of  the  Federal  Banking  Agencies 

Substantially  implemented.  Tne  affected  agencies  have  fully  implemented  most  significant  parts  of 
75-1  (e.g.,  adoption  of  statements  on  chartering  policies,  explanations  of  charter  denials,  written  opinions). 
In  October  1990  the  OfBce  of  the  CompttoUer  of  the  Currency  announced  that  it  would  make  publicly 
available  key  documents  in  adjudications  from  1977  to  the  present  [See  entry  for  87-12]. 

■  75-2  Aflirmative  Action  for  Equal  Opportunity  in  Nonconstniction  Employment 

Partially  implemented.  Labor  and  HHS  have  partially  unplemented  this  recommendation's  call  for 
greater  use  of  graduated  sanctions,  industry-specific  aflinnalive  action  formats,  and  improved  coordination 
in  administrative  matters. 

■  75-3  The  Choice  of  Forum  for  Judicial  Review  of  Administrative  Action 

Substantially  implemented.  Many  agency  and  Congressional  drafters  have  taken  into  account  75-3  in 
preparing  legislation,  although  a  thorough  study  of  its  impact  has  not  been  conducted.  The  study  has  been 
extraordinarily  influential  in  administrative  law  scholarship  and  practice  It  was  cited,  for  example,  by 
Senator  sponsors  of  S.  1436  (101st  Congress)  concerning  appeals  of  certain  Forest  Service  determinations. 

■  75-4     Procedures  to  Ensure  Compliance  by  Federal  Facilities  with  Environmental  Quality 

Standards 

Partially  implemented.  This  topic  continues  to  be  verv-  controversial  today  due  to  EPA-DOD 
disputes,  but  progress  is  being  made  as  federal  facilities  are  increasingly  being  covered  by  environmental 
laws. 

■  75-5  Internal  Revenue  Service  Procedures:  The  Audit  and  Settlement  Processes 

Partially  implemented.  This  call  for  safeguards  to  avert  abuses  of  the  audit  process  was  accepted  by 
IRS  in  part. 

■  75-6  Internal  Revenue  Service  Procedures:  Collection  of  Delinquent  Taxes 

Substantially  implemented.  75-6  sought  to  curb  some  harsh  consequences  of  IRS  liens,  levies,  and 
seizures.  Many  parts  were  fiilly  implemented  by  IRS  and  by  subsequent  legislation. 

■  75-7  Internal  Revenue  Service  Procedures:  Civil  Penalties 

Not  implemented.  IRS  has  refused  to  take  action  on  the  recommendation.  However,  in  the  101st 
Congress,  a  House  Ways  and  Means  Committee  Task  Force  reviewed  this  recommendation  in  preparing  a 
reform  package. 

■  75-8  Internal  Revenue  Service  Procedures:  Tax  Return  Confidentiality 

Substantially  implemented.  The  Tax  Rcfomi  Act  of  1976  incorporated  most  major  parts  of  75-8  on 
protecting  confidentiality  of  returns. 
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■  75-9  Internal  Revenue  Service  Procedures:  Taxpayer  Services  and  Complaints 

Substantially  implemented  In  response  to  75-9,  IRS  instituted  a  number  of  initiatives  to  ensure 
effective  performance  of  taxpayer  services  and  complaint  handling. 

■  75-10  Internal  Revenue  Service  Procedures:  The  IRS  Summons  Power 

Substantially  implemented  Save  for  the  portions  on  the  content  of  IRS  summons  forms,  IRS  and 
Congress  have  acted  to  implement  75-10. 

■  76-1  Exception  from  Mandatory  Retirement  for  Certain  Presidential  Appointees 

Moot  Elimination  of  mandatory  retirement  by  age  discrimination  prohibitions  has  mooted  this 
recommendation . 

■  76-2  Strengthening  the  Informational  and  Notice-Giving  Functions  of  the  "Federal  Register" 

Partially  implemented.  TTie  Office  of  the  Federal  Register  has  developed  rules  intended  to  effectuate 
much  of  76-2,  but  agencies  have  been  less  responsive  to  its  call  for  publishing  some  interpretations  and 
adjudicative  notices 

■  76-3  Procedures  in  Addition  to  Notice  and  Opportunity  for  Comment  in  Informal  Rulemaking 

Provides  general  guidance  for  agencies.  Recommendation  76-3,  even  if  fully  implemented,  leaves 
considerable  discretion  with  agencies  as  to  appropriate  rulemaking  procedures.  While  some  agencies  have 
had  reservations  about  76-3 's  encouragement  of  additional  procedures  in  certain  types  of  rulemaking,  many 
are  in  substantial  compliance.  A  thorough  study  would  be  needed  for  precise  evaluation  of  implementation. 

■  76-4  Judicial  Review  Under  the  Clean  Air  Act  and  Federal  Water  Pollution  Control  Act 

Not  implemented.  Congress  has  not  taken  the  action  recommended  to  rationalize  the  judicial  review 
provisions  under  these  two  major  environmental  statutes. 

■  76-5  Interpretive  Rules  of  General  Applicability  and  Statements  of  General  Policy 

Provides  general  guidance  to  agencies.  Guidance  was  supplemented  in  Recommendation  92-2.  We 
have  invoked  76-5  (and  92-2)  frequently  in  offering  comments  on  proposed  agency  actions,  and  agencies 
have  generally  been  receptive. 

■  77-1  Legislative  Veto  of  Administrative  Regulations 

Moot.  Chadha  decision  by  the  Supreme  Court  outlawing  legislative  vetoes  has  rendered  77-1,  which 
cautioned  against  general  use  of  such  vetoes,  inoperative. 

■  77-2  Judicial  Review  of  Customs  Service  Actions 

Fully  implemented.  ACUS'  recommended  restructuring  of  the  powers  of  the  Customs  Court  and 
changes  in  many  other  aspects  of  judicial  review  in  such  cases  were  enacted  by  Congress  in  three  laws 
implementing  ahnost  all  of  77-2:  Pub.  L.  Nos.  95-410,  96-39  and  96-417. 

■  77-3  Ex  Parte  Communications  in  Informal  Rulemaking  Proceedings 

Substantially  implemented.  These  related  recommendations  suggest  procedures  for  agencies  in 
dealing  with  communications  concerning  agency  rulemaking  proceedings  Suggested  procedures,  calling 
for  placement  of  ex  parte  communications  in  the  rulemaking  file  and  making  them  publicly  available  in 
most  cases,  are  generally  followed  by  agencies  and  have  been  influential  in  court  decisions  and  scholarship. 
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In  1992,  the  Office  of  the  Chairman  filed  comments  with  the  Federal  Election  Commission,  supporting  its 
proposed  rule  that  was  consistent  with  key  elements  of  ACUS'  recommendation. 

■  78-1  Reduction  of  Delay  in  Ratemakins 

Substantially  implemented.  The  Conference  recommended  use  of  rulemaking  for  generic  polic>'  issues 
arising  in  ratemaking,  design  of  better  systems  of  data  collection,  and  greater  use  of  negotiations  to  settle 
disputed  cases    These  concepts  have  generally  been  accepted  by  the  major  ratemaking  agencies. 

■  78-2  Procedures  for  Determining  Social  Security  Disability  Claims 

Partially  implemented.  Important  aspects  of  the  recommendation  have  been  implemented,  including 
the  closing  of  the  record  after  the  administrative  law  judge  stage,  contmuation  of  an  aggressive  qualit>' 
assurance  program  and  articulation  of  appropriate  productivity  norms  for  ALJs  Other  aspects  were 
revived  in  Recommendation  90-4. 

■  78-3  Time  Limits  on  Agency  Actions 

Partially  implemented.   Recommended  that  reasonable  time  limits  for  agency  action  can  be  effective  in 
reducing  delay,  but  that,  in  general,  it  is  better  for  agencies  to  set  the  deadluies  rather  than  Congress. 
Numerous  agencies  have  reported  effective  use  of  this  technique. 

■  78-4  Federal  Agency  Interaction  with  Private  Standard-Setting  Organizations  in  Health  and 
Safety  Regulation 

Partially  implemented.  The  Conference  urged  agencies  to  coordinate  with  and  participate  in  the 
deliberations  of  privately  established  organizations  that  write  voluntan.  consensus  standards  and  to  use 
such  standards  where  appropriate.  Parts  of  the  recommendation  are  mcorporated  in  OMB  Circular  A-l  19, 
most  recently  revised  in  October  1993  Many  federal  agencies  regulating  m  areas  where  such  organizations 
exist  make  an  effort  to  benefit  from  these  activities  in  ways  consonant  with  the  recommendation. 

■  79-1  and  80-1  Hybrid  Rulemaking  Procedures  of  the  Federal  Trade  Commission 

Substantially  implemented.  These  recommendations  constitute  the  report  of  the  Conference  to  the 
Congress,  as  mandated  under  the  Magnuson-Moss  Warranty-FTC  Improvement  Act  of  1975.  The 
Conference  found  that  the  procedures  in  the  Act  did  not  prove  to  be  effective  in  controlling  agency 
discretion  in  the  exercise  of  a  broad  delegation  of  legislative  power.  Therefore,  the  Conference  urged  that 
Congress  not  rely  on  a  similar  scheme  in  the  future  In  general,  we  believe  that  the  Congress  has  followed 
this  advice  The  recommendations  also  contained  specific  advice  to  the  FTC,  which  has,  m  general, 
followed  the  recommendations. 

■  79-2    Disputes  Respecting  Federal-State  Agreements  for  Administration  of  the  Supplemental 

Security  Income  Program 

Degree  of  implementation  unknown  TTiis  recommendation  urged  action  by  the  Department  of  Health, 
Education  and  Welfare.  Follow-up  is  required.  The  latest  letter  from  the  Department  was  in  1980  and 
indicated  objections  to  the  recommendation. 

■  79-3  Agency  Assessment  and  Mitigation  of  Civil  Money  Penalties 

Substantially  implemented  Reaffirmed  72-6's  call  for  greater  use  of  civil  money  penalties,  but  urges 
agencies  to  publish  standards  for  assessment  and  mitigation  Man>  agencies  have  complied,  although 
follow-up  work  would  be  useful. 
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■  79-4  Public  Disclosure  Concerning  the  Use  of  Cost-Benefit  and  Similar  Analyses  in  Regulation 

Partially  implemented.  Recommended  that  agencies  adopt  the  practice  of  addressing  pubbcly  the 
techniques  used  and  the  assumptions  made  in  using  cost-benefit  or  similar  analyses  The  regulatory  impact 
analyses  required  under  Presidential  executive  orders  on  nilemaking  (such  as  E  O  12,866),  as  amplified  by 
0MB  guidance  documents,  include  much  of  the  uiformation  identified  in  the  Conference  recommendation. 
To  the  extent  that  the  analyses  are  made  public,  the  goals  of  the  recommendation  would  be  achieved. 

■  79-5      Hybrid   Rulemaking   Procedures    of  the   FTC— Administration    of  the   Program    to 

Reimburse  Participants'  Expenses 

Moot.  Funding  for  the  reimbursement  program  was  withdrawn  by  Congress,  thus  mooting  this 
recommendation . 

■  79-6  and  81-2   Elimination  of  the  Presumption  of  Validity  of  Agency  Rules  and  Regulations  in 

Judicial  Review,  as  Exemplified  by  the  Bumpers  Amendment 

Substantially  implemented.  Recommended  that  Congress  not  adopt  various  proposals  to  alter  or 
reverse  any  presumption  of  validity'  that  attaches  to  agency  rules  or  regulations  Congress  has  not  enacted 
any  of  those  prof)osais.  Indeed,  Supreme  Court  caselaw  has  since  reaffirmed  the  appropriateness  of  such 
deference.  The  recommendation  also  offered  alternative  language  that  has  not  been  enacted. 

■  79-7     Appropriate  Restrictions  on  Participation  by  a  Former  Agency  Official  in  Matters 

Involving  the  Agency 

Partially  implemented.  Recommended  that  the  problem  of  post-employment  activities  of  former 
federal  officials  be  addressed  primarily  through  admirustrative  remedies,  with  criminal  penalties  reserved 
for  the  most  serious  cases.  Legislation  enacted  prior  to  final  Conference  action  contained  one  of  the 
recommended  changes,  and  the  Ethics  Reform  Act  of  1989  broadened  fiirther  the  remedies  for  violating 
post-employment  restrictions  The  1989  Act,  however,  contains  more  stnngent  restnctions  than 
recommended  in  79-7. 

■  80-1   See  79-1 

■       80-2  Enforcement  of  Petroleum  Price  Regulations 

Moot    This  recommendation  is  not  of  current  uiterest  because  the  program  was  terminated 

■  80-3  Interpretation  and  Implementation  of  the  Federal  Advisory  Committee  Act 

Partially  implemented.  Recommended  that  GSA  issue  revised  guidelines  to  assist  agencies  in 
following  the  provisions  of  FACA,  and  to  clanfy  the  applicabilit>'  of  the  Act  to  groups  convened  on  an  ad 
hoc  basis  without  formal  structure  and  to  existing  private!)  established  groups.  GSA  adopted  interim 
guidelines  in  1983  that  were  in  substantial  accord  with  the  recommendation  and  a  final  rule  in  1987  that 
withdrew  somewhat  from  the  Conference's  recommendation  ACUS  submitted  comments  in  the  101st 
Congress  on  S  444,  the  Federal  Advisory  Committee  Act  Amendments  of  1989,  and  on  S  2039,  the 
successor  bill  in  1992,  but  neither  was  enacted. 

■  80-4  Decisional  Officials'  Participation  in  Rulemaking  Proceedings 

Provides  general  guidance  to  agencies  (Follow-up  study  would  be  needed  to  determine  agency 
responsiveness  to  recommendation.)  Proposed  minimum  standards  of  propriety-  for  agency  officials  who 
make  rulemaking  decisions  and  urged  agencies  to  adopt  procedures  for  challenges    The  recommendation  is 
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conveyed  in  the  Conference's  Guide  to  Federal  Agency  Rulemaking,  first  published  in  1983  and  revised  in 
1991. 

■  80-5  Eliminating  or  Simplifying  the  "Race  to  the  Courthouse"  in  Appeals  from  Agency  Action 

Fully  implemented  Pub.  L.  No.  100-236  fiilly  implemented  this  recommendation  to  eliminate  "races 
to  the  courthouse"  to  obtain  judicial  review  of  agency  orders  in  a  preferred  forum.  The  current  procedure 
replaces  the  first-to-file  rule  with  a  system  of  random  selection  m  any  case  where  petitions  for  review  of  the 
same  order  are  received  by  two  or  more  circuit  courts  of  appeal  within  ten  days  after  the  agenc>'  order  is 
issued.  ACUS  followed  up  with  comments  on  implementmg  regulations  issued  b>'  the  Judicial  Panel  on 
Multidistrict  Litigation. 

■  80-6  Intragovemmental  Communications  in  Informal  Rulemaking  Proceedings 

Fully  implemented  Opfwses  blanket  prohibition  on  Presidential  and  Executive  Branch  contacts  so 
long  as  any  material  facts  are  placed  in  the  record  and  comments  serving  as  a  "conduit"  for  outside  sources 
are  identified.  Recommendation  was  cited  b\  leading  case  of  Sierra  Club  v.  Costte,  657  F.2d  298,  401 
(DC.  Cir.  1981)  and  has  been  followed  by  0MB 

■  81-1   Procedures  for  Assessing  and  Collecting  Freedom  of  Information  Act  Fees 

Substantially  implemented.  Recommended  revisions  to  FOIA  fees  and  agenc>  fee  collection  practices 
so  as  to  recover  costs  that  are  properly  charged  to  requesters.  This  recommendation  was  largely 
implemented  by  the  Freedom  of  Information  Reform  Act  of  1986,  Pub  L  No  99-570  Most  importantly, 
requesters  of  mformation  for  a  pnvate,  profit-makmg  purpose  are  required  to  pay  fees  that  capture  the 
agencies'  costs  of  reviewing  records  to  determine  whether  they  contain  exempt  information. 

■  81-2  See  79-6 

■  82-1  Exemption  (b)(4)  of  the  Freedom  of  Information  Act 

Substantially  implemented.  Urged  that  agencies  be  required  to  follow  uniform  procedures  when  FOIA 
requesters  seek  information  that  may  fall  within  the  Act's  exemption  for  confidential  busmess  information. 
The  recommendation  also  urged  an  expansion  of  the  scope  of  the  exemption  and  de  novo  judicial  review. 
Legislation  to  implement  the  recommendation  was  introduced  but  did  not  pass  in  Congress.  However,  the 
President  in  1987  issued  Executive  Order  12600,  which  requires  agencies  to  follow  procedures 
recommended  by  the  Conference. 

■  82-2  Resolving  Disputes  Under  Federal  Grant  Programs 

Partially  implemented.  Several  large  agencies  (HHS,  Labor,  Education)  now  follow  the 
recommended  procedures  A  draft  0MB  circular,  which  ultimately  was  not  adopted,  would  have  fully 
unplemented  82-2.  Recent  legislation  affecting  the  Department  of  Education  implements  82-2"s  call  for 
greater  emphasis  on  mediating  grant  disputes.  A  recently  published  ACUS  guide  to  drafting  federal  grant 
statutes  also  should  increase  awareness  and  implementation  of  this  recommendation. 

■  82-3  Federal  Venue  Provisions  Applicable  to  Suits  Against  the  Government 

Partially  implemented.  Urges  Congress  not  to  pass  sweeping  changes  to  "localize"  venue  laws.  Such 
bills  received  senous  consideration  in  the  97th  Congress  but  were  defeated  and  have  not  been  revived. 
Portion  of  the  recommendation  that  urges  refinements  to  venue  laws  not  implemented 
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■  82-4  and  85-5  Procedures  for  Negotiating  Proposed  Regulations 

Substantially  implemented.  Set  forth  criteria  for  choosing  rulemaking  proceedings  suitable  for 
negotiation  of  proposed  rules,  together  with  procedures  for  agencies  to  follow.  The  procedures  have  been 
followed  in  more  than  30  rulemaking  proceedings  by  EPA,  Transfxjrtation,  FAA,  OSHA,  Interior,  NRC, 
FTC,  Agriculture,  Education,  FCC  and  Farm  Credit  Administration  Several  "reg-negs"  have  been 
completed,  with  final  rules  in  place  In  at  least  four  instances,  acts  of  Congress  requiring  agencies  to  use 
the  process  in  particular  programs  referred  to  these  recommendations  (Pub.  Law  Nos.  100-297,  101-392, 
and  102-325  affected  the  Department  of  Education;  Pub.  L.  No.  100-408  affected  NRC).  Legislation  to 
facilitate  the  process,  the  Negotiated  Rulemaking  Act,  recommended  by  the  Conference,  was  enacted  in 
1990  (Pub.  L.  No.  101-648),  setting  forth  a  framework  for  negotiated  rulemaking  based  on  these 
recommendations.  Also  m  1990,  the  Conference  published  the  NEGOTIATED  RULEMAKING  SOURCEBOOK, 
a  comprehensive  guide  for  agencies  considering  or  conducting  negotiated  rulemaking  proceedings.  Several 
major  reg-negs  concluded  successfiilly  in  1991  Three  agencies  (Coast  Guard,  Fann  Credit 
Administration,  and  FCC)  undertook  reg-negs  for  the  first  time  in  1992.  ACUS  staff  have  presented 
several  roundtable  programs  on  the  process  for  agency  officials  and  have  worked  closely  wth  individual 
agencies  that  are  considering  its  use  The  Report  of  the  National  Performance  Review  urges  use  of 
regulatory  negotiation  On  September  30,  1993,  President  Clmton  directed  regulatory  agencies  to 
undertake  at  least  one  reg-neg  or  explain  why  they  could  not.  OIRA  and  ACUS  co-sponsored  a  symposium 
on  miplementation  of  this  directive.  The  Office  of  the  Chairman  is  draftmg  a  pnmer  on  negotiated 
rulemakmg  for  publication  in  1994. 

■  82-5  Federal  Regulation  of  Cancer-Causing  Chemicals 

Degree  of  implementation  unknown.  The  Conference's  recommendation  broadly  addressed  agency 
procedures  for  identifying,  evaluating,  and  regulating  carcinogens  Vanous  provisions  address  priority 
setting,  interagency  coordination,  testing  and  evaluation,  use  of  advisory  panels,  generic  rulemaking, 
quantitative  assessment  of  risk,  and  public  participation.  The  Administration  has  subsequently  adopted  a 
cancer  policy,  and  new  agency  procedures  have  evolved  A  follow-up  study  would  be  needed  to  determine 
the  degree  of  implementation  of  the  Conference  recommendation 

■  82-6  Federal  Ofllcials'  Liability  for  Constitutional  Violations 

Implementation  in  progress.  Congress  has  repeatedly  considered  implementing  legislation  to 
substitute  the  U.S.  government  for  individual  employees  in  constitutional  tort  actions,  and  ACUS  has 
offered  its  support  The  Federal  Employees  Liability  Reform  and  Tort  Compensation  Act  of  1988 
substituted  the  government  as  defendant  for  nonconstitutional  torts,  but  did  not  go  so  far  as  to  cover 
constitutional  tort  allegations    ACUS  commissioned  a  follow-up  study  in  1992. 

■  82-7  Judicial  Review  of  Rules  in  Enforcement  Proceedings 

Provides  general  guidance  to  Congress.  Provides  standards  for  Congress  to  follow  when  drafting 
statutes  that  limit  the  judicial  reviewability  of  rules  at  the  enforcement  stage  The  guidance  was 
supplemented  by  Recommendation  93-4.  Follow-up  study  is  needed  to  determine  responsiveness  of 
Congress. 

■  83-1  The  Certification  Requirement  in  the  Contract  Disputes  Act 

Fully  implemented.  In  1992,  the  Federal  Courts  Admmistration  Act  of  1992,  Title  IX  of  Pub  L.  No. 
102-572,  fully  implemented  this  recommendation  b\  providing  that  the  certification  requirement  is  no 
longer  a  jurisdictional  requirement  to  appealing  a  denial  of  a  contract  claim  A  letter  from  ACUS 
commentmg  on  the  origmally-introduced  legislation  resulted  in  modifications  contained  in  the  legislation  as 
enacted. 
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■  83-2  The  "Good  Cause"  Exemption  from  APA  Rulemaking  Requirements 

Provides  general  guidance  to  agencies.  Provides  standards  for  agency  invocation  of  good  cause 
exemption  in  rulemaking  Invoked  by  ACUS  to  good  effect  in  State  Department  rulemaking  proceeding. 
Recent  follow-up  study  shows  heavy,  largely  appropriate,  use  of  the  exemption  by  agencies. 

■  83-3  Agency  Structures  for  Review  of  Decisions  of  Presiding  Officers  under  the  Administrative 

Procedure  Act 

Provides  general  guidance  to  Congress  and  agencies.  Provides  standard  for  statutes  and  regulations 
governing  agency  review  of  ALJ  decisions.  Follow-up  study  needed  to  determine  responsiveness  of 
Congress  and  agencies. 

■  83-4  The  Use  of  the  Freedom  of  Information  Act  for  Discovery  Purposes 

Not  implemented  Recommends  amendmg  FOIA  to  require  a  person  in  litigation  with  the  government 
to  notify  government  counsel  of  any  FOIA  requests  relating  to  the  litigation  Sanctions  are  proposed  for 
failure  to  comply.  Legislation  was  introduced  in  the  99th  Congress  that  would  have  substantially 
implemented  the  recommendation. 

■  84-1   Public  Regulation  of  Siting  of  Industrial  Development  Projects 

Provides  general  guidance  to  federal,  state,  regional  and  local  agencies  Provides  guidance  on 
interagency  coordination,  public  participation,  environmental  review,  permit  approvals,  and  decision 
schedules.  Follow-up  study  needed  to  determine  responsiveness  of  agencies. 

■  84-2  Procedures  for  Product  Recalls 

Not  implemented.  Recommended  establishment  of  an  interagency  liaison  group  to  share  information; 
also  suggested  ways  to  make  recall  notices  more  effective  and  better  ways  to  handle  consumer  inquincs 
Legislation  to  enhance  FDA's  recall  authority  was  introduced  ui  the  102nd  Congress. 

■  84-3  Improvements  in  the  Administration  of  the  Government  in  the  Sunshine  Act 

Not  implemented.  Urges  Congress  to  reconsider  the  Act's  exemptions  and  allovs  broad  polic\'  matters 
to  be  considered  in  closed  meetings.  Also  urges  agencies  to  make  open  meetings  more  comprehensible. 
ACUS  succcssfiilly  encouraged  ABA  to  take  similar  official  position  in  1987  Attempts  to  use  this 
standard  to  permit  FERC  to  close  meetings  on  broad  policy  matters  failed  in  1992,  otherwise,  Congress  has 
not  shown  interest  in  the  subject.  The  Office  of  Chairman  has  continued  to  comment  on  proposed  agency 
rules. 

■  84-4  Negotiated  Cleanup  of  Hazardous  Waste  Sites  Under  CERCL  A 

Substantially  implemented.  In  1985  EPA  issued  a  memorandum  on  settlement  procedures  that 
followed  the  key  points  of  the  recommendation.  (Sec  Chairman  Smith's  letter  to  EPA  Administrator, 
April  15,  1985.)  Subsequently,  the  Superfund  Amendments  and  Reauthorization  Act  of  1986  enacted  new 
settlement  procedures  consistent  with  our  recommendation. 

■  84-5  Preemption  of  State  Regulation  by  Federal  Agencies 

Provides  general  guidance  to  Congress  and  agencies  Provides  considerations  for  Congress  and 
agencies  when  confrontmg  issues  involving  preemption  of  state  and  local  laws.  Follow  up  study  needed  to 
determine  responsiveness  of  Congress  and  agencies. 
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■  84-6    Disclosure  of  Confidential  Information  Under  Protective  Order  in  International  Trade 

Commission  Proceedings 

Not  implemented.  In  1984,  Chairwoman  of  ITC  responded  to  recommendation  by  promising  to 
appoint  a  committee  to  consider  how  to  implement  the  recommendation  However,  subsequent  Commission 
leadership  disagreed  with  the  thrust  of  the  recommendation  and  the  committee  was  never  formed. 

■  84-7  Administrative  Settlement  of  Tort  and  Other  Monetary  Claims  Against  the  Government 

Partially  implemented.  The  Administrative  Dispute  Resolution  Act,  Pub  L.  No.  101-552, 
implemented  the  legislative  portions  of  Recommendation  84-7.  The  Justice  Department  has  opposed  the 
remainder. 

■  85-1  Legislative  Preclusion  of  Cost/Benefit  Analysis 

Provides  general  guidance  to  Congress.  One  sentence  recommendation  urges  Congress  to  explicitly 
so  state  if  it  intends  to  preclude  agency  cost/benefit  analysis  Follow-up  study  needed  to  determine 
responsiveness  of  Congress. 

■  85-2  Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules 

Substantially  implemented.  Provides  guidance  to  agencies  as  to  how  to  conduct  "regulatory  analysis" 
in  rulemaking  under  Executive  Orders.  Letters  sent  to  all  major  agencies  requestuig  description  of  agency 
implementation  efforts    Most  agencies'  responses  show  careful  consideration  of  guidance 

■  85-3  Coordination  of  Public  and  Private  Enforcement  of  Environmental  Laws 

Partially  implemented.  Recommended  administrative  steps  to  achieve  better  coordination  of  agency 
enforcement  with  suits  brought  by  private  citizens  to  enforce  environmental  laws  These  steps  included 
clearer  articulation  of  EPA  enforcement  policy  and  improvements  in  agency  information  systems.  In  1992, 
EPA  issued  the  called-for  rules  on  citizen  suits  under  the  Superfiind  law. 

■  85-4  Administrative  Review  in  Immigration  Proceedings 


Not  implemented  INS  responded  by  letter  that  a  "review  of  appellate  jurisdiction  in  immigration 
matters  is  in  progress,"  and  that  the  recommendation  is  being  taken  account  of  (August  13,  1987)  In 
addition,  INS  responded  to  a  specific  ACUS  quer>'  on  reviewabilit>  of  applications  under  the  Immigration 
Reform  and  Control  Act  of  1986.  However,  no  changes  in  agency  procedure  consistent  with  the 
recommendation  have  resulted. 

■  85-5  See  82-4 

■  86-1   Nonlawyer  Assistance  and  Representation 

Substantially  implemented.  Most  of  the  agencies  targeted  by  this  recommendation  have  responded. 
The  Department  of  Veterans  Affairs  has  proposed  revised  regulations  which  would  broaden  representation 
by  paralegals,  law  clerks  and  law  students.  In  1990  the  INS  issued  rules  concerning  law  student 
representation  and,  in  1993,  SSA  required  that  claimants  be  notified  of  their  right  to  be  represented  by  a 
nonattomey. 

■  86-2  Use  of  Federal  Rules  of  Evidence  in  Federal  Agency  Adjudications 

Provides  guidance  to  Congress  and  agencies  Recommendation  urged  Congress  not  to  require  that 
agencies  use  the  Federal  Rules  of  Evidence     Congress  has  nonetheless  done  so  on  occasion  (e.g..  Fair 
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Housing,  enforcement  cases)  Urged  agencies  to  adopt  rules  giving  ALJ  flexibilit>  and  guidance  ACUS 
sent  recommendation  to  all  adjudicator^'  agencies  and  has  commented  on  OSHRC's  prop)osed  rules  and  on 
the  model  rules  for  the  Program  Fraud  Civil  Remedies  Act  OSHRC  declined  to  follow  ACUS,  but  the 
model  rules  did  follow  ACUS  Both  the  American  Bar  Association  and  the  Federal  Bar  Association  have 
rejected  proposals  to  require  use  of  the  FRE,  supporting  the  Conference  position  instead. 

■  86-3  Agencies' Use  of  Alternative  Means  of  Dispute  Resolution 

Substantially  implemented  The  Conference  has  undertaken  an  extensive  program  of  seminars, 
lectures,  consultations,  and  training  with  specific  agencies  to  encourage  agencies  to  comply  with  this 
recommendation.  Enactment  in  November  1990  of  the  Administrative  Dispute  Resolution  Act,  Pub.  L  No. 
101-552,  carries  out  fully  the  legislative  portions  of  86-3  and  gives  added  imf)etus  to  agencies  to  use  ADR. 
Extensive,  multi-feceted  efforts  to  implement  the  new  law  are  underway.  ACUS  also  sponsored  a  series  of 
roundtable  discussions  for  high-ranking  agency  personnel  to  make  them  aware  of  potential  uses  of  ADR 
and  is  hosting  several  uiteragency  working  groups  to  implement  the  legislation.  In  1993,  the  Report  of  the 
Vice  President's  National  Performance  Review  explicitly  urged  agencies  to  make  more  extensive  use  of 
ADR.  Also,  ACUS  co-sponsored  production  of  a  video  on  agency  use  of  ADR  for  distnbution  to  agencies. 

■  86-4  The  Split-Enforcement  Model  for  Agency  Adjudication 

Provides  general  guidance  to  Congress.  Recommendation  urges  Congress  to  clarify-  enforcement 
responsibilities  whenever  it  creates  a  split-enforcement  scheme  Congress  has  not  taken  such  action  smce 
the  recommendation  was  issued.  The  Supreme  court  cited  the  ACUS-sponsored  study  in  Martin  v. 
OSHRC,  111  S.  Ct.  1171  (1991).  The  Solicitor  General  cited  the  recommendation  in  its  bncf  to  the 
Supreme  Court. 

■  86-5  Medicare  Appeals 

Implementation  in  progress.  The  agency  (Health  Care  Financing  Administration— HCFA)  is  taking 
steps  to  publish  policies  that  were  heretofore  not  published  Congress  has  mandated,  then  stayed, 
implementation  of  a  nevs  Part  B  Medicare  heanng  office  in  HCFA  Congress  has  also  followed  the 
recommendation  by  requiring  Medicare  policy  changes  to  be  promulgated  by  regulation  before  taking 
effect,  101  Stat  1330-78  (1987)  In  1987,  ACUS  co-sponsored  with  the  ABA  a  s\-mposium  on  Medicare 
procedures  that  followed  up  on  this  recommendation  Portion  of  recommendation  pertaimng  to  national 
coverage  determinations  was  superseded  by  Recommendation  87-8  Many  of  the  proposed  areas  for  study 
have  been  followed-up. 

■  86-6  Petitions  for  Rulemaking 

Partially  implemented  Recommendation  urges  agencies  to  establish  rules  governing  handling  of 
rulemaking  petitions.  ABA  has  supported  adoption  of  ACUS  position.  Recommendation  highlighted  m 
widely-distributed  1991  GUIDE  TO  FEDERAL  AGENCY  RULEMAKING. 

■  86-7  Case  Management  as  a  Tool  for  Improving  Agency  Adjudication 

Implementation  in  progress.  Copies  of  the  recommendation  and  consultant's  report  have  been 
distnbuted  and  made  a  focal  point  of  several  ACUS  seminars  and  work  groups  Several  training  sessions 
vMth  administrative  law  judges  have  focused  on  the  case  management  recommendations  Executive  Order 
12278  (October  1991)  specifically  invokes  this  recommendation  and  calls  on  agencies  to  comply  with  it  in 
administrative  adjudications. 
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■  86-8  Acquiring  the  Services  of  "Neutrils"  for  Alternative  Means  of  Dispute  Resolution 

Substantially  implemented  86-8  calls  on  ACUS  to  develop  a  roster  of  ADR  neutrals,  which  has  now 
been  established,  54  Fed  Reg  39,721  (Sept  28,  1989)  Other  aspects  were  unplemented  by  Pub.  L  No. 
101-552,  the  Administrative  Dispute  Resolution  Act  A  Conference-led  working  group  on  implementation 
of  this  Act  is  studsing  ways  to  ease  the  hiring  of  neutrals 

■  87-1  and  87-10  Regulation  by  the  Occupational  Safety  and  Health  Administration 

Partially  Implemented  In  June  1988,  OSHA  proposed  a  genenc  revision  of  its  "Z-table"  as 
advocated  by  the  recommendation  Preamble  to  the  proposed  rule  relies  on  ACUS  study  and 
recommendation  OSHA  adopted  a  final  rule  in  Januan-  1989,  again  rcKing  on  the  ACUS  recommendation 
(54  Fed  Reg  2332,  2370).  That  rule  was  challenged  and,  uiAFZ-CIO  v  OSHA  (965  F.2d  962),  the  Court 
of  Appeals  held  that  OSHA  failed  to  satisfy'  the  evidentiary  standard  m  the  OSH  Act  m  promulgatuig  the 
rule  Over  the  objecuon  of  Labor,  the  Justice  Department  decided  not  to  seek  review  m  the  Supreme  Court 
Legislauon  was  uitroduced  in  the  Congress  to  direct  OSHA  to  update  the  standards  A  follow-up  study  is 
required  to  determme  the  extent  of  implementation  of  other  pyonions  of  87-1  and  87-10. 

■  87-2  Federal  Protection  of  Private  Sector  Health  and  Safety  Whistleblowers 

Implementation  in  progress  S  2095,  mtroduced  m  the  100th  Congress  and  S  436.  introduced  in  the 
101st  Congress,  would  fiilly  unplement  this  recommendation  ACUS  Chainnan  Bregcr  testified  on  S. 
2095,  H  R  3812,  4023  and  41 13,  bills  designed  to  protect  aviation  mdustry  employees  who  disclose  safety 
mformation    The  aviation  bills,  renumbered  H.R.  5073,  passed  the  House  m  the  101st  Congress. 

■  87-3  Agency  Hiring  of  Private  Attorneys 

Implementation  in  progress  Based  on  a  surves'  of  federal  agency  use  of  pnvate  attorneys,  a  practice 
costing  millions  of  dollars  annually,  the  Conference  set  forth  guidelines  The  guidelines  emphasize  use  of 
appropnate  competitive  procedures,  agenc\  retention  of  control  over  counsel's  performance,  and  the 
unportance  of  following  applicable  conflict-of-mterest  restnctions  Congressional  hearings  on  the  banking 
agencies'  hinng  of  pnvate  attorneys  were  scheduled  m  1988  with  the  aid  of  the  ACUS  ^tudy,  but  they  have 
not  taken  place  Legislation  introduced  m  1989  (S  90)  was  m  accord  wnth  the  recommendation  for 
agencies  to  use  legal  experts  available  m  other  agencies  for  special  short-term  needs.  At  the  request  of 
Congress,  ACUS  has  advised  GAO  on  survey  mstrumcnts  for  a  1991  studv  of  current  practices,  which  has 
helped  focus  attention  on  banking  agencies'  expenditures. 

■  87-4  User  Fees 

Provides  guidance  to  Congress  and  agencies  This  recommendation  sets  forth  basic  principles  that 
Executive  Branch  agencies  and  the  Congress  should  follow  when  establishing  user  fee  programs  The 
principles  were  generally  followed  m  OMB's  July  1993  revision  of  0MB  Circular  A-25  on  User  Charges. 
The  Conference's  research  also  was  cited  m  an  August  1993  Congressional  Budget  Office  report  entitled 
The  Growth  of  Federal  User  Charges. 

■  87-5  Arbitration  in  Federal  Programs 

Substantially  implemented  Pub  L  No  101-552  implemented  the  procedures  prescribed  m  87-5  to 
avoid  fairness  and  legal  concerns  that  might  otherwise  stem  from  agency  arbitration  processes.  ACUS 
testified  ui  favor  of  this  legislation  and  helped  negotiate  a  compromise  enablmg  final  passage. 
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■  87-6  State-level  Deterniioations  in  Social  Security  Disability  Cases 

Implementation  in  progress.  ACUS  provided  guidance  to  the  Social  Security  Administration 
regarding  the  progress  and  evaluation  of  demonstration  projects  to  improve  the  disability  determination 
process  Results  of  the  demonstration  projects  have  not  resulted  in  recommended  changes,  but  m  1993 
SSA  announced  a  new  set  of  demonstration  projects  on  which  ACUS  commented 

■  87-7  A  New  Role  for  the  Social  Security  Appeals  Council 

Partially  implementated.  The  Social  Security  Administration  reviewed  its  Appeals  Council 
procedures  in  view  of  the  ACUS  study,  and  in  a  comprehensive  letter,  dated  April  3,  1990,  described  its 
progress  in  implementating  the  recommendation.  In  1993,  SSA  announced  a  process  reengineering  project 
to  which  ACUS  has  submitted  its  recommendation. 

■  87-8  National  Coverage  Determinations  Under  the  Medicare  Program 

Implementation  in  progress.  In  early  1989,  the  Health  Care  Financing  Administration  issued  a 
revised  proposed  rule  concerning  its  procedures  for  issuing  national  coverage  determinations,  crediting  the 
ACUS  study  (54  Fed  Reg  4302).  ACUS  commented  on  the  proposal,  but  final  rule  is  still  pending.  The 
ACUS  study  attracted  much  interest  in  the  medical/legal  commumty  and  provided  information  and 
background  for  an  ABA-ACUS  symposium  on  Medicare  procedures. 

■  87-9  Dispute  Procedures  in  Federal  Debt  Collection 

Degree  of  implementation  unknown.  The  Conference  recommends  "fine  tuning"  of  the  standards 
promulgated  to  implement  the  Debt  Collection  Act  of  1982.  On  the  one  hand,  it  calls  for  reducing  the 
formality  of  procedures  for  handling  certain  routme  adjustments  of  pay  and  travel  allowances  On  the  other 
hand,  the  recommendation  urges  agencies  to  consider  the  need  for  additional  procedures  m  admmistrative 
offset  cases  to  protect  the  debtor's  due  process  nghts. 

■  87-10  See  87-1 

■  87-11  Alternatives  for  Resolving  Government  Contract  Disputes 

Substantially  implemented.  Pub.  L.  No  101-552  implemented  legislative  portions.  Several  agencies 
have  begim  contracting  ADR  programs  ui  response  to  the  Act  and  this  recommendation  (eg.,  USAF  and 
GSA)  Office  of  the  Chairman  is  working  on  training  for  contracting  officers,  administrative  judges  and 
others  at  contractmg  agencies  and  has  caused  a  proposed  change  m  the  FAR  to  be  undertaken  by  GSA. 
ACUS-sponsored  training  has  been  provided  to  the  judges  of  the  Armed  Services  Board  of  Contrart 
Appeals  and  contracting  officers  in  the  U.S  Forest  Service. 

■  87-12  Adjudication  Practices  and  Procedures  of  the  Federal  Bank  Regulatory  Agencies 

Substantially  implemented  The  Financial  Institutions  Reform,  Recover.'  and  Enforcement  Act  of 
1989  (Pub.  L.  No  101-73,  101  Stat.  183)  implemented  the  ACUS  recommendation  that  the  banking 
agencies  establish  a  pool  of  administrative  law  judges;  adopt  uniform  rules  of  procedure  for  administrative 
heanngs,  and  make  redacted  decisions  available  to  the  public  It  also  encouraged  agencies  to  use  voluntary 
alternative  dispute  resolution  procedures,  again  consistent  with  ACUS  positions  (see  86-3)  See  also  the 
Comptroller  of  the  Currency's  announcement  m  October  1989  that  it  would  make  publicly  available  key 
documents  in  adjudications  from  1977  to  the  present,  and  the  final  rule  of  the  Office  of  the  Comptroller  of 
the  Currency,  Department  of  the  Treasury,  Uniform  Rules  of  Practice  and  Procedure,  56  Fed.  Reg.  38024 
(August  9,  1991)  In  addition,  the  FDIC,  the  Federal  Reserve  Board,  the  OTS,  and  the  OCC  issued  joint 
guidelines  in  September   1991   to  enhance  the  coordination  of  significant  uiterpretations  of  statutes 
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commonly  applied  by  the  four  agencies.  The  guidelines  specify  the  criteria  for  identifying  interpretations  of 
law  that  are  appropriate  for  coordination,  describe  the  procedures  to  be  followed  by  the  agencies,  and  list 
examples  of  the  types  of  interpretive  issues  that  the  agencies  anticipate  will  be  coordinated. 

■  88-1  Presidential  Transition  Workers'  Code  of  Ethical  Conduct 

Fully  implemented.  One  of  President-elect  Bush's  first  actions  was  to  issue  a  code-ofsx)nduct 
directive  to  his  transition  woricers  that  tracked  ACUS'  recommendation.  On  November  18,  1988,  President 
Reagan  issued  a  Memorandum  to  Heads  of  Departments  and  Agencies,  which  implemented  the 
recommendation. 

■  88-2  Federal  Government  Indemnification  of  Government  Contractors 

Degree  of  implementation  unknown.  Liability  for  injuries  or  damage  to  a  third  part>'  resulting  from 
products  or  services  of  government  contractors  has  been  ignored  by  many  government  agencies  This 
recommendation  identifies  fectors  agencies  should  consider  when  determining  whether  to  indemnify  a 
contractor.  It  urges  interagency  cooperation  m  assessing  risk  and  calls  for  compilation  of  existing 
indemnity  clauses  and  claims.  DOE  and  EPA  have  issued  rules  concerning  indemmfication  under  the 
Pnce-Anderson  Act  and  Superfund  Act,  respectively. 

■  88-3     The  Federal  Reserve  Board's  Handling  of  Applications  under  the  Bank  Holding 

Company  Act 

Substantially  implemented.  The  Conference  recommends  that  the  Federal  Reserve  Board  of 
Governors  should  avoid  delays  in  action  on  applications  by  preventmg  the  reopening  of  an  applicant's  file 
unless  pertinent  information  of  a  highly  significant  nature  is  received.  Also  urged  the  Fed  to  clarify 
conditions  established  with  regard  to  applications  under  the  Bank  Holdmg  Company  Act  and  to  publicize 
voluntary  commitments,  which  should  be  made  part  of  final  Fed  orders 

■  88-4  Deferred  Taxation  for  Conflict  of  Interest  Divestitures 

Fully  implemented  The  Conference  calls  for  an  amendment  to  the  Internal  Revenue  Code  to  permit 
deferred  taxation  of  gains  when  appointees  to  high-level  government  positions  are  required  to  divest 
property  to  satisfy  conflict  of  interest  requirements  The  recommendation  was  endorsed  by  the  President's 
Commission  on  Federal  Ethics  Law  Reform  and  the  National  Commission  on  the  Public  Service  (the 
Volcker  Commission).  The  ACUS  proposal  was  mcorporated  m  the  Ethics  Reform  Act  of  1989,  Pub.  L. 
No.  101-194,  The  Office  of  Government  Ethics  has  proposed  regulations  to  unplement  this  law. 

■  88-5  Agency  Use  of  Settlement  Judges 

Substantially  implemented  Another  ADR  initiative,  this  recommendation  calls  for  the  use  of  a 
settlement  judge  (not  the  presiding  judge)  who  can  conduct  negotiations  with  parties  to  a  proceeding  in  an 
attempt  to  settle  cases  ACUS  has  conducted  training  sessions  for  several  dozen  judges  from  over  a  dozen 
agencies,  including  a  three-day  session  in  conjunction  with  the  National  Judicial  College  The  DOT  Board 
of  Contract  App^s,  among  others,  has  issued  a  settlement  judge  rule  and  has  made  it  available  for 
consideration  and  use  by  other  agencies.  FCC,  HUD,  FERC  and  OSHRC  and  the  DOT  Board  of  Contract 
Appeals  all  have  such  procedures  in  place.  ACUS  sponsored  a  study  of  OSHRC's  use,  issued  in  1990.  hi 
July  1993,  the  Department  of  Labor  also  put  a  settlement  judge  program  m  place.  The  Office  of  the 
Chairman  is  drafting  a  primer  on  the  use  of  settlement  judges  for  publication  in  1994. 
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■  S8-6  JudicimJ  Review  of  Preliminary  Challenges  to  Agency  Action 

Substantially  implemented  The  DC.  Circuit  has  responded  to  this  recommendation  by  amending  its 
niles  to  adopt  a  new  expedited  procedure  for  the  handling  of  claims  of  unreasonable  agency  delay 
(amendment  to  General  Rule  7(j),  issued  Dec  27,  1989)). 

■  88-7  Valuation  of  Human  Life  in  Regulatory  Decisionmaking 

Substantially  implemented  The  recommendation  urges  that  agencies  make  full  disclosure  of  their 
human  life  valuations  in  regulatory  actions,  and  that  0MB  serve  as  the  central  clearinghouse  for  research 
and  information  on  life  valuation  issues.  The  recommendation  received  wide  publicity,  and  it  has  been  sent 
to  agencies  and  0MB  for  their  consideration.  In  1992,  0MB  revised  Circular  A-94  concerning  the  use  of  a 
discount  rate  in  the  valuation  of  costs  and  benefits  as  urged  by  this  recommendation  (57  F  R.  53519) 

■  88-8  Resolution  of  Claims  Against  Savings  Receiverships 

Substantially  implemented.  The  Supreme  Court  cited  the  ACUS  report  approvingly  in  Coit 
Independence  Joint  Venture  v  FSLIC,  489  US  561  (1989).  The  Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  (Pub.  L.  No.  101-73,  101  Stat  183)  subsequently  resolved  the  issues 
addressed  by  this  recommendation  in  a  way  that  was  generally  consistent  with  the  Conference's  advice 
The  final  bill  (§  212)  gave  claimants  the  choice  of  pursumg  their  claims  in  the  courts  or  through  formal 
agency  adjudication  followed  by  judicial  review  under  the  Administrative  Procedure  Act. 

■  88-9  Presidential  Review  of  Agency  Rulemaking 

Fully  implemented.  TTie  recommendation  endorses  continuation  of  Presidential  review  of  agency 
rulemaking  subject  to  certain  guidelines  for  its  implementation  The  ACUS  procedural  guidelines  are 
similar  to  special  procedures  announced  by  the  Oflfice  of  Infonnation  and  Regulator,  Affairs  (OIRA)  for 
EPA  and  other  agencies  m  1985  and  1986  OIRA's  head  endorsed  the  ACUS  recommendation  to  the 
Amencan  Bar  Association,  which  considered  it  m  1989  and  adopted  it  m  1990  In  1993,  President 
CImton's  Executive  Order  12,866  adopted  the  ACUS  approach. 

■  88-10  Federal  Agency  Use  of  Computers  in  Acquiring  and  Releasing  Information 

Implementation  in  progress.  This  recommendation,  designed  to  bnng  agency  information  handling 
efforts  into  the  computer  age,  contains  general  guidance  to  agencies  that  acquire  or  release  mformation  in 
electronic  form,  inciudmg  guidance  on  compliance  with  the  Freedom  of  Information  Act.  The 
recommendation  is  being  reviewed  b>'  the  Oflfice  of  Management  and  Budget,  agencies,  and  several 
Congressional  committees  A  proposed  revision  of  0MB  Circular  A-130  is  generally  consistent  with  the 
recommendation  A  resolution  based  on  this  recommendation  was  adopted  b>  the  Amencan  Bar 
Association.  The  Office  of  the  Chairman  is  considering  a  pilot  project  that  would  use  "E-mail"  for 
enhancing  public  participation  in  rulemaking,  in  accordance  \Mth  the  recommendation  There  is  a 
tremendous  amount  of  activity  in  this  area. 

■  88-11   Encouraging  Settlements  by  Protecting  Mediator  Confidentiality 

Substantially  implemented  The  recommendation  urges  establishment  of  procedures  and  policies  to 
ensure  appropnate  confidentiality  for  mformation  divulged  to  mediators  and  other  neutrals  in  the  course  of 
settlement  negotiations  involving  a  statute,  rule  or  policy  admimstered  by  a  federal  agency  Pub.  L.  No. 
101-552  substantially  implemented  this  recommendation  ACUS  has  also  prepared  a  model  Notice  of 
Proposed  Rulemaking 
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■  89-1  Peer  Review  and  Sanctions  in  the  Medicare  Program 

Partially  implemented.  The  recommendation  suggests  changes  to  the  procedures  used  by  the 
Medicare  program's  peer  review  organizations  (PROs)  and  related  procedures  of  the  Department  of  Health 
and  Human  Services.  The  changes  are  designed  to  improve  tiie  accessibility  of  PRO-related  policies,  the 
feimess  and  firmness  of  PRO-recommended  sanctions  imposed  on  providers  and  practitioners,  and  the 
effectiveness  of  PRO  safeguards  for  beneficiary  rights.  The  recommoidation  was  sent  to  the  Health  Care 
Financing  Administration,  the  HHS  Inspector  General  and  to  relevant  Congressional  subcommittees. 
ACUS  staflF  has  met  with  Senate  Finance  Committee  staff  on  the  enforcement  portion  of  the 
recommendation.  Congress,  in  Pub.  L.  No.  101-508,  oiacted  changes  which  improve  the  sanctions 
process,  although  not  going  so  &r  as  the  ACUS  recommendation.  HHS  issued  new  regulations  on 
Medicaid  ftaud  in  January,  1992  (57  Fed  Reg  3298). 

■  89-2  Contracting  Officers'  Management  of  Disputes 

Partially  implemented.  Recommends  steps  to  increase  the  ability  and  authorit\-  of  contracting  officers 
to  resolve  contract  disputes.  Steps  include  agency  encouragement  of  and  training  in  the  use  of  alternative 
dispute  resolution  (ADR)  techniques  by  contracting  officers.  0MB  Office  of  Federal  Procurement  Policy 
has  indicated  willingness  to  help  with  implementation.  Pub.  L.  No.  101-552  offered  agency  CO's 
encouragement  and  new  authority  to  employ  ADR,  leading  to  extensive  training  by  ACUS  and  others,  as 
well  as  pilot  programs  in  GSA  and  the  U.S.  Air  Force 

■  89-3  Conflict-of-interest  Requirements  for  Federal  Advisory  Committees 

Partially  implemented.  Urges  Congress  to  establish  special  conflict-of-interest  disclosure  rules  for 
members  of  federal  advisory  committees.  Some  financial  interest  disclosure  would  be  required  of  all 
committee  members,  regardless  of  their  classification  as  special  government  employees  or  representatives 
of  particular  interests.  The  Chairman  presented  the  ACUS  position  in  comments  on  S  444,  the  Federal 
Advisory  Committee  Act  Amendments  of  1989  (101st  Congress),  and  on  S.  2039,  the  successor  bill  in 
1992,  It  is  noted  that  the  Ethics  Reform  Act  of  1989  (Pub.  L.  No.  101-194)  established  a  special 
exemption  in  18  U.S.C.  §208  for  advisory  committee  members;  this  artion  partially  addresses  the  concerns 
addressed  in  the  ACUS  recommendation. 

■  89-4  Reforming  Asylum  Adjudication 

Substantially  implemented.  Endorses  creation  of  a  new  Asylum  Board,  located  within  the  Executive 
Office  of  Immigration  Review  (DOJ),  which  would  consist  of  an  adjudication  division,  an  appellate 
division,  and  a  documentation  center.  These  changes  to  the  process  for  deciding  asylum  claims  are 
intended  to  increase  the  expertise  and  independence  of  the  adjudicators  and  to  assure  expeditious  and  fair 
adjudications.  The  recommendation  was  welcomed  by  the  Attorney  General  and  sent  to  relevant 
committees  of  the  Congress.  The  attorney  general  subequently  issued  final  regulations  on  asylum 
procedures  that  are  consistent  with  the  recommendation  in  so  far  as  they  establish  a  corps  of  asylum 
officers  who  will  receive  specialized  training  and  preside  at  non-adversarial  interviews.  The  regulations 
also  provide  for  a  documentation  center. 

■  89-5  Achieving  Judicial  Acceptance  of  Agency  Statutory  Interpretations 

Provides  general  guidance  to  agencies.  Recommends  that  agoicies  use  certain  procedures  when  they 
adopt  interpretations  of  statutes  that  are  intended  to  be  definitive  on  judicial  review  under  the  deference  test 
set  forth  by  the  United  States  Supreme  Court  in  Chevron  U.S.A.  v.  Natural  Resources  Defense  Council, 
467  U.S.  837  (1984).  The  recommendation  has  been  sent  to  the  Department  of  Justice  and  to  agencies.  In 
addition,  separate  panels  of  the  Sevraith  Circuit  referred  fevorably  to  the  ACUS  consultant's  report  in 
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reaching  their  decisions;  see  Wisconsin  Electric  Power  Co  v  Reilly,  893  F.2d  901  (7th  Cir.,  1990)  and 
Continental  Training  Services,  Inc.  v.  Cavazos,  893  F  2d  877  (7th  Cir.,  1990) 

■  89-6  Public  Financial  Disclosure  by  Executive  Branch  OfTicials 

Not  implemented.  Would  amend  the  Ethics  in  Government  Act's  Executive  Branch  public  financial 
disclosure  requirements,  consistent  with  an  appropriate  balance  of  costs  and  benefits  of  such  disclosure. 
Includes  recommendations  to  lower  the  threshold  for  reporting  liabilities,  reducmg  the  number  of  categones 
of  value  for  the  reporting  of  assets  and  liabilities,  and  requiring  the  reporting  of  gifts  m  categones  of  value 
instead  of  actual  amount.  Although  the  President's  Commission  on  Federal  Ethics  Law  Reform  adopted 
the  recommendation's  general  approach  to  reducing  uimecessai>  detail  in  financial  reports,  the 
Conference's  proposals  were  not  mcluded  in  the  President's  proposed  legislation  nor  in  the  Ethics  Reform 
Act  of  1989,  Pub.  L.  No.  101-194 

■  89-7  Federal  Regulation  of  Biotechnology 

Implementation  in  progress  Recommends  steps  to  improve  interagenc\  coordination  of  federal 
biotechnolog\'  regulation,  including  enlargmg  the  membership  of  the  Office  of  Science  and  Technology's 
Biotechnolog\'  Science  Coordinating  Committee  (BSCC)  and  operung  its  proceedings  to  the  public  unless 
they  involve  confidential  information  Also  advises  Congress  and  the  President  to  monitor  mteragency 
coordination  and  biotechnology  developments.  The  staff  has  formally  presented  the  recommendation  to  the 
BSCC,  which  has  it  under  consideration. 

■  89-8       Agency    Practices    and    Procedures    for    the    Indexing    and    Public    Availability    of 

Adjudicatory  Decisions 

Degree  of  implementation  unknown.  Calls  upon  agencies  to  compile  a  subject-matter  index  of  their 
adjudicatory  decisions  to  afford  citizens  mformation  useful  in  dealing  with  agencies  and  to  assist  the 
development  of  agency  standards  and  policies  on  general  issues  and  recurring  questions  This 
recommendation  has  been  transmitted  to  selected  agencies. 

■  89-9  Processing  and  Review  of  Visa  Denials 

Partially  implemented.  Recommends  that  the  Department  of  State  implement  changes  in  its 
procedures  for  review  of  visa  applications  at  United  States  consulates  abroad  The  recommended  changes 
include  permitting  the  assistance  of  attorneys,  increased  explanation  of  the  basis  for  denials,  making  public 
advisory  opinions  of  the  Visa  Office,  and  studying  the  development  of  an  administrative  appeals  process 
for  visa  demals.  The  recommendation  was  transmitted  to  the  Secretary  of  State  and  to  relevant 
Congressional  committees.  In  1990,  the  ABA  adopted  a  resolution  supportmg  most  elements  of  this 
recommendation.  In  1990,  the  Legal  Adviser  of  the  State  Department  indicated,  in  a  letter  to  the  Chairman, 
that  the  Department  was  considering  implementing  specified  parts  of  the  recommendation  but  would  likely 
not  initiate  a  study  of  the  implementation  of  admmistrative  appeals.  In  1992.  H.R  5173  was  mtroduced  to 
establish  a  Board  of  Visa  Appeals  in  the  State  Department  In  1993,  the  State  Department  issued  a  cable 
emphasizing  the  need  to  give  explanations  of  the  reasons  for  visa  denials,  and  providmg  additional 
information  m  cases  where  an  advisory  opinion  is  bemg  sought 

■  89-10  Improved  Use  of  Medical  Personnel  in  Social  Security  Disability  Determinations 

Implementation  in  progress  Recommends  steps  that  SSA  should  take  to  mcrease  the  role  of  medical 
persoruicl  at  the  mitial  decision  stage  of  disability  claims,  mcludmg  giving  the  medical  member  of  the  team 
primary-  responsibility  for  developmg  medical  evidence  in  the  record  In  1993,  SSA  created  a  "process 
recngmecnng"  task  force,  which  is  reexaminmg  this  recommendation. 


151 


E-22 

■  90-1  Civil  Money  Penalties  for  Federal  Aviation  Violations 

Fully  implemented.  Recommends  making  FAA  civil  money  penalty  program  permanent  and 
eliminating  $50,000  cap  on  administrative  cases.  Recommends  changes  in  FAA's  rules  of  practice  for 
these  cases.  FAA  issued  final  rules  substantially  incorporating  recommended  changes.  Pub  L  No  101- 
370  extended  the  program  for  two  years.  The  new  law  directed  ACUS  to  conduct  an  additional  study  to 
determine  if  adjudication  of  enforcement  cases  should  be  in  the  FAA  or  the  NTSB  The  Conference 
completed  a  second  recommendation  on  civil  penalties  under  the  Federal  Aviation  Act, 
Recommendation  91-8. 

■  90-2  The  Ombudsman  in  Federal  Agencies 

Partially  implemented.  Recommends  greater  use  of  ombudsmen  by  agencies  that  have  contact  with 
the  public.  Copies  of  the  recommendation  were  transmitted  to  heads  of  nearly  three  dozen  agencies. 
Roundtable  held  in  fall  1990  for  over  100  attendees  sought  to  increase  awareness  of  benefits  of  using 
ombudsmen.  Several  agencies,  including  IRS,  FDA,  GSA  and  RTC,  have  established  ombudsmen  In 
1991,  OFPP  sent  the  recommendation  to  senior  procurement  officials  at  40  agencies  with  encouragement  to 
comply.  GSA's  newly  appointed  procurement  ombudsman  attributes  his  office's  existence  to  this 
recommendation    In  1993,  the  Comptroller  of  the  Currency  appouited  an  ombudsman. 

■  90-3  Use  of  Risk  Communication  by  Regulatory  Agencies 

Implementation  in  progress.  Suggests  some  specific  improvements  in  existing  EPA  and  OSHA 
programs  and  urges  agencies  with  authonty  to  regulate  nsks  to  health,  safety  or  the  environment  to 
evaluate  the  possibility  of  utilizing  a  risk-communication  approach  Also  suggests  that  insigmficant  or 
unlikels'  risks  should  be  excluded  fi^om  coverage,  where  jjermitted  by  law,  to  avoid  "information  overload." 
These  issues  are  under  consideration  by  EPA  and  OSHA. 

■  90-4  Social  Security  Disability  Program  Appeals  Process:  Supplementary  Recommendations 

Partially  implemented.  Recommends  changes  in  SSA  appeals  process,  mcluduig  increased  use  of 
prehearing  conferences  and  subpoenas,  closing  the  administrative  record  at  a  set  time  after  the  ALJ  hearing, 
and  permitting  reopemng  of  the  record  withm  a  year  by  the  ALJ  rather  than  the  Appeals  Council  The 
recommendation  has  been  forwarded  to  the  SSA  Commissioner  The  Commissioner  in  her  response  letter 
of  October  9,  1990  indicated  that  many  of  the  recommendations  have  been  adopted,  and  that  several  others 
are  being  considered  In  1993,  SSA  established  a  "process  reengineenng"  task  force,  which  is  considering 
this,  and  related,  recommendations 

■  90-5  Federal  Agency  Electronic  Records  Management  and  Archives 

Implementation  m  progress.  This  recommendation,  a  complement  to  Recommendation  88-10,  states 
general  principles  for  internal  agency  records  management  affecting  long-term  accessibility  of  public 
records  through  the  National  Archives.  The  recommended  guiding  principle  is  that  the  content  of  agency 
records,  and  not  the  format  of  its  storage,  should  control  the  rules  governing  its  retention  and  accessibility. 
Creation  of  new  records  in  electronic  formats,  or  transfer  of  records  from  paper  to  electronic  formats, 
should  not  alter  the  criteria  for  retention,  availability  to  the  public,  or  judicial  review  of  agency  compliance 
with  records  law.  The  recommendation  also  highlights  the  problem  that  technological  obsolescence  might 
render  archival  records  inaccessible  to  the  public.  The  National  Archives  and  Records  Administration  is 
urged  to  promote  development  and  implementation  of  appropriate  technical  standards. 


152 


E-23 

■  90-6    Use  of  Simplifled  Proceedings  in  Enforcement  Actions  Before  the  Occupational  Safety 

and  Health  Review  Commission 

Substantially  implemented.  The  recommendation  calls  on  OSHA  and  OSHRC  to  take  several  steps  to 
enhance  use  of  simplified  proceedings  and  to  make  these  proceedings  of>erate  more  effectively.  The 
recommendation  has  been  forwarded  to  the  two  relevant  agencies,  and  OSHRC  modified  its  rules  in  1992 
(57  F.R.  41676)  to  make  it  more  difficult  for  parties  to  opF)osc  use  of  simplified  proceedings. 

■  90-7  Administrative  Responses  to  Congressional  Demands  for  Information 

Not  implemented  Recommends  reestablishing  new  operational  arrangement  for  resolution  of  disputes 
over  sensitive  information  between  Congress  and  the  Executive.  The  recommendation  has  been  forwarded 
to  the  White  House  Legal  Counsel,  Office  of  Legal  Counsel  in  the  Department  of  Justice,  and  Senate  and 
House  Legal  Counsel    No  action  has  been  taken 

■  90-8  Rulemaking  and  Policymaking  in  the  Medicaid  Program 

Implementation  in  progress.  Recommends  prompt  promulgation  of  regulations  unplementing 
statutor>'  program  changes  and  reappraisal  of  program's  daunting  complexit>'.  The  recommendation  has 
been  forwarded  to  the  general  counsel  of  Department  of  Health  and  Human  Services,  and  to  the  Health 
Care  Financing  Administration  and  relevant  congressional  committees.  It  was  recently  acknowledged  in  a 
letter  from  a  high  HHS  official  as  useful  to  the  Department's  review  of  the  Medicaid  program. 

■  91-1   Federal  Agency  Cooperation  with  Foreign  Government  Regulators 

Implementation  in  progress.  The  recommendation  calls  for  greater  efforts  at  coordmation  with 
regulators  in  foreign  countries  in  rulemaking  and  related  activities  Copies  were  sent  to  top  officials  in  all 
federal  agencies  with  programs  likely  to  have  international  impact.  A  seminar  is  being  planned  to 
familiarize  agency  personnel  with  these  issues. 

■  91-2    Fair  Administrative  Procedure  and  Judicial  Review  in  Commerce  Department  Export 

Controls  Proceedings 

Implementation  in  progress.  Recommends  passage  of  legislation  to  make  Commerce  Department 
export  controls  proceedings  subject  to  the  Administrative  Procedure  Act's  administrative  process  and 
judicial  review  provisions  and  proposes  procedural  changes  at  the  Commerce  Department  to  increase 
access  to  information  about  export  controls  proceedings  The  recommendation  has  been  forwarded  to  the 
General  Counsel  of  the  Commerce  Department  and  relevant  congressional  committees 

■  91-3  The  Social  Security  Representative  Payee  Program 

Partially  implemented.  Recommends  that  SSA  issue  regulations  on  several  substantive  topics;  that 
certain  procedural  changes  be  made;  and  that  certain  issues  be  studied  The  recommendation  has  been 
forwarded  to  SSA  and  to  relevant  congressional  committees.  In  1992,  SSA  issued  regulations  concerning 
compensation  of  payees,  other  aspects  of  the  recommendation  currently  are  being  considered  In  1993,  the 
Railroad  Retirement  Board  proposed  new  rules  on  its  handling  of  representative  payee  issues.  The  Office 
of  the  Chairman  commented  on  those  rules. 

■  91-4  The  National  Vaccine  Injury  Compensation  Program 

Partially  implemented  Recommends  steps  to  alleviate  problems  in  the  administration  of  the  National 
Vaccine  Injury  Compensation  Program,  including  better  articulation  of  standards  for  eligibility',  guidclmes 
for  compensation,  and  solutions  to  the  tcmporar\  backlog  of  claims  by  people  claiming  pre-Act  injunes 
Pub   L.  No.  102-168  enacted  most  of  the  legislative  portion  of  the  recommendation     In  October  1991, 
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HHS  issued  its  long-pending  final  rule  incorporating  various  vaccine  information  materials.    A  recent 
legislative  snafii  has  created  a  hiatus  in  the  program. 

■  91-5  Facilitating  the  Use  of  Rulemaking  by  the  National  Labor  Relations  Board 

Partially  implemented.  Recommends  that  the  NLRB  supplement  its  practice  of  policymaking  through 
adjudication  by  continuing  to  use  its  general  rulemaking  authority  in  appropriate  situations,  taking  into 
account  particular  factors  enumerated.  The  recommendation  has  been  forwarded  to  the  Board.  Recently 
the  Board  cited  the  recommendation  with  approval  in  a  Notice  of  Proposed  Rulemaking  (57  F.R.  43635, 
September  1992). 

■  91-6  Improving  the  Safety  and  Soundness  of  Government-Sponsored  Enterprises 

Substantially  implemented.  Recommends  that  each  government-sponsored  enterprise  (GSE)  be 
supervised  for  safety  and  soundness  by  a  federal  agency  that  is  sufficiently  funded,  that  the  agency  be  given 
adequate  administrative  authority  and  enforcement  p)owers;  that  the  federal  agency  obtain  prompt  and 
timely  information  and  develop  and  maintain  risk  ratings  of  each  GSE  it  supervises,  and  that  the  federal 
agency  develop  guidelines  for  involving  supervisory  and  enforcement  powers  through  notice-and-comment 
rulemaking.  In  1992,  Pub.  L.  No.  102-550  (Title  XIII),  The  Federal  Housing  Enterpnses  Financial  Safety 
and  Soundness  Act  of  1992  fully  implemented  the  recommendation  as  pertaming  to  two  GSEs  (Famue  Mae 
and  Freddie  Mac).  ACUS  conunented  on  the  proposed  legislation  at  the  request  of  Senate  staff. 

■  91-7  Implementation  of  Farmer-Lender  Mediation  by  the  Farmers  Home  Administration 

Implementation  in  progress  Recommends  that  FmHA  foster  a  better  understanding  of  the  mediation 
model  in  certified  state  mediation  programs  and  FmHA  contract  programs  and  that  FmHA  consider 
modifying  its  rules  for  processing  delinquent  loans  to  give  FmHA  representatives  at  farmer-lender 
mediations  greater  discretion  with  respect  to  loan  restructunng  and  providing  new  loans.  Also  recommends 
that  FmHA  and  the  Department  of  Agriculture  continue  to  encourage  (1)  development  of  farmer-lender 
mediation  programs  that  can  qualify  to  receive  matching  fiinds  in  more  states  and  (2)  participation  in 
farmer-lender  mediation  by  other  federal  agencies  such  as  the  Federal  Deposit  Insurance  Corporation,  the 
Resolution  Trust  Corporation,  and  the  Small  Business  Administration  The  recommendation  has  been 
forwarded  to  the  affected  agencies. 

■  91-8  Adjudication  of  Civil  Penalties  Under  the  Federal  Aviation  Act 

Substantially  implemented.  Recommends  that  Congress  make  permanent  the  civil  money  penalt>' 
program  for  violations  of  the  Federal  Aviation  Act  (the  Act)  and  eliminate  the  $50,000  ceiling  on 
admirustratively-imposed  penalties.  (Reiterates  Conference  Recommendation  90-1).  Further  reconunends 
that  NTSB  and  FAA  convene  a  conference  to  achieve  consensus  on  how  adjudicative  authority  should  be 
allocated.  Congress  should  transfer  authority  for  adjudicating  civil  money  penalties  against  pilots  and 
flight  engineers  from  the  Federal  Aviation  Administration  (FAA)  to  the  National  Transportation  Safety 
Board  (NTSB).  Pub  L.  No.  102-345  made  the  program  permanent  and  transferred  flight  engineers  and 
pilot  cases  to  the  NTSB,  but  did  not  eliminate  the  $50,000  ceiluig 

■  91-9  Specialized  Review  of  Administrative  Action 

Provides  general  guidance  to  Congress.  Recommends  that  Congress  should  take  into  account  the 
differences  in  volume,  complexity,  and  level  of  technical  content  of  federal  agency  programs  when 
considering  proposals  for  creation  of  a  specialized  court  or  courts  to  review  administrative  action.  Also 
urges  Congress  to  recognize  that  it  is  appropriate  to  create  specialized  courts  for  particular  administrative 
programs  only  if  those  programs  (1)  generate  a  consistently  large  volume  of  cases  and  (2)  contain  a 
predominance  of  factual  issues  specific  to  particular  cases  or  a  predominance  of  scientific  or  other 
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technical  issues  requiring  special  expertise  of  decisionmakers.  Recommends  that  legislation  providing  for 
specialized  review  of  particular  administrative  programs  should  (1)  avoid  de  novo  review  of  factual  issues 
already  subject  to  formal  adjudication  at  the  agency  and  (2)  make  the  decisions  of  Article  I  specialized 
courts  final  on  review  of  questions  of  fact.  In  1993,  ACUS  testified  (based  on  this  recommendation)  on 
proposed  legislation  to  create  a  new  court  of  appeals  to  hear  Social  Secunty  cases. 

■  91-10  Administrative  Procedures  Used  in  Antidumping  and  Countervailing  Duty  Cases 

Implementation  in  progress.  Recommends  that  the  International  Trade  Administration  in  the 
Department  of  Commerce  and  the  International  Trade  Commission  should  develop  factfinding  procedures 
that  permit  a  more  coherent  development  of  the  administrative  record,  with  increased  opportunities  for  the 
parties  and  decisionmakers  to  test  the  factual  submissions  made  in  antidumpmg  and  countervailuig  duty 
proceedings.  Also  urges  that  the  ITA  take  several  enumerated  steps  to  improve  the  efficiency  of  its  case 
processing  and  that  the  ITC  encourage  collegial  decisionmaking  and  consider  the  possibility  that  informal 
meetings  to  discuss  the  disposition  of  antidumping/countervailing  duty  cases  constitute  meetings  exempt 
from  the  Sunshine  Act  under  exemption  10.  Further  recommends  that  Congress  consider  whether  the  usual 
procedure  for  judicial  review  of  agency  adjudications  should  be  followed  for  antidumping/countervailing 
duty  cases  or  whether  the  additional  level  of  specialized  court  review  at  the  Court  of  International  Trade  is 
required  in  these  cases.  The  FTC  is  actively  considering  the  Sunshine  Act  issue. 

■  92-1     The  Procedural  and  Practice  Rule  Exemption  from  the  APA  Notice- and-Comment 

Rulemaking  Requirements 

Provides  general  guidance  to  agencies  This  recommendation  encourages  agencies  to  voluntarily  use 
notice-and-comment  procedures  in  promulgating  rules  of  procedure  and  practice  except  in  situations  in 
which  the  costs  of  such  procedures  will  outweigh  the  benefits  of  having  public  mput  The  recommendation 
also  proposes  that  a  rule  should  be  found  to  fall  within  the  statutory  exception  only  when  it  both  (a)  relates 
soleh-  to  agency  methods  of  internal  operations  or  of  interacting  \\ith  regulated  parties  or  the  public,  and 
(b)  docs  not  (i)  significantly  affect  conduct,  activity ,  or  a  substantive  interest  that  is  the  subject  of  agency 
jurisdiction,  or  (ii)  affect  the  standards  for  eligibility  for  a  government  program.  To  assist  agencies  in 
implementing  this  recommendation,  the  Conference  urges  0MB  to  refrain  from  exercising  jurisdiction 
under  Executive  Order  12291  with  respect  to  rules  relating  to  procedure  and  practice  that  an  agency 
voluntarily  publishes  for  comment    TTus  recommendation  has  been  distnbuted  among  the  agencies. 

■  92-2  Agency  Policy  Statements 

Provides  general  guidance  to  agencies.  This  recommendation  seeks  to  ensure  that  before  an  agency 
promulgates  substantive  policies  that  bind  affected  persons  it  provide  appropnate  notice  and  opportunity 
for  comment  on  such  policies,  and  makes  sure  that  policy  statements  are  not  treated  as  binding  In 
particular,  this  recommendation  urges  agencies  not  to  issue  statements  of  general  applicability  that  are 
intended  to  impose  binding  substantive  standards  or  obligations  upon  affected  persons  without  using 
legislative  rulemaking  procedures  (normally  including  notice-and-comment)  This  recommendation  has 
been  distributed  among  the  agencies. 

■  92-3  Enforcement  Procedures  Under  the  Fair  Housing  Act 

Implementation  in  progress  Recommends  that  Congress  amend  the  Fair  Housing  Act  so  each 
aggrieved  person  on  whose  behalf  a  complaint  has  been  filed  is  automaticalh'  deemed  a  party  to  a  lawsuit 
or  administrative  proceeding.  Urges  the  Department  of  Housing  and  Urban  Development  (HUD)  to  notify' 
each  complainant  of  his  or  her  option  to  select  private  counsel  when  a  reasonable  cause  finding  is  made  and 
to  study  why  parties  in  cases  under  the  Fair  Housing  Act  use  the  judicial  process  rather  than  the 
administrative  adjudication  process.    Also  recommends  that  HUD  should  increase  its  efforts  to  process 
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complaints  within  the  100-day  statutory  period  and  encourage  the  use  of  alternative  dispute  resolution  in  all 
stages  of  Fair  Housing  Act  cases.  This  reconunendation  was  forwarded  to  the  appropriate  congressional 
committees  and  to  HUD. 

■  92-4  Coordination  of  Migrant  and  Seasonal  Farmworker  Service  Programs 

Not  implemented.  Recommends  that  the  President  esUbUsh  by  executive  order  an  Interagency 
Coordinating  Council  on  migrant  and  seasonal  fennworker  programs  that  authorizes  the  Council  to  (1) 
develop  an  integrated,  cost-effective  system  for  gathering  data  on  migrant  and  seasonal  fiarmworkers  and 
their  dependents  and  (2)  designate  an  appropriate  agency  to  collect  the  data. 

■  92-5  Streamlining  Attorney's  Fee  Litigation  Under  the  Equal  Access  to  Justice  Act 

Implementation  in  progress.  Recommends  that  Congress  amend  the  Equal  Access  to  Justice  Act  to 
reduce  litigation  over  the  dollar  value  of  fee  awards,  to  encourage  settlements,  to  elimmate  litigation  on  the 
question  of  when  prevailing  parties  must  file  for  fees,  and  to  encourage  judicial  economy.  Also  urges 
Congress  to  amend  the  law  to  provide  fee  awards  in  individual  social  security  benefit  claims  cases  without 
regard  to  the  substantial  justification  text  and  to  consider  whether  to  extend  the  Act's  coverage  to 
categories  of  agency  or  Article  I  court  adjudications  that  are  similar  to  those  t>pes  of  cases  now  covered  by 
the  Act    This  recommendation  has  been  forwarded  to  the  appropriate  congressional  committees 

■  92-6  Implementation  of  the  Noise  Control  Act 

Implementation  in  progress.  Recommends  that  the  Environmental  Protection  Agency  (EPA)  should 
analyze  the  preemptive  effects  of  its  existmg  and  pendmg  noise  standards  to  eliminate,  where  possible,  any 
unintended  effects  Also  urges  Congress  to  review  the  issues  raised  by  the  analysis,  including  whether  the 
continuation  of  substantive  regulatory  requirements  without  ftinding,  or  EPA's  inability  to  reexamme, 
modify,  or  rescind  those  requirements,  creates  undue  procedural  burdens  upon  industry,  the  states,  and  the 
public. 

■  92-7  The  Federal  Administrative  Judiciary 

Implementation  in  progress.  Recommends  that  Congress,  when  creating  new  programs,  preserve  the 
uniformity  of  process  and  of  qualifications  of  presiding  officers  contemplated  by  the  Administrative 
Procedure  Act;contains  guidelines  for  assigmng  adjudications  to  admmistrative  law  judges  The 
recommendation  also  urges  reform  of  the  ALJ  selection  process  administered  by  the  Office  of  Personnel 
Management,  includmg  elimination  of  the  veterans'  preference,  so  that  agencies  can  hire  from  a  larger  pool 
of  qualified  applicants  and  hire  more  qualified  women  The  recommendation  also  suggests  that  a  system  of 
review  of  ALJ  performance  be  developed,  and  that  it  be  admimstered  by  Chief  ALJs  The  system  would 
include  a  mechamsm  for  mvestigatmg  ALJ  allegations  of  improper  agency  infiingement  of,  or  interference 
with,  their  decisional  independence,  and  it  would  include  procedures  for  mvestigating  complaints  of  ALJ 
misconduct,  such  as  allegations  of  bias  or  prejudice  This  recommendation  has  been  forwarded  to  0PM. 
0PM  has  reopened  the  ALJ  register  but  will  consider  other  aspects  as  part  of  a  broader  review  of  ALJ 
issues. 

■  92-8    Administration  of  the  Ofnce  of  Juvenile  Justice  and  Delinquency  Prevention's  Formula 

Grant  Program 

Implementation  in  progress  Recommends  changes  for  improving  administration  of  the  formula  grant 
program,  including  OJJDP's  communication  and  consultation  with  states,  coordination  and  collaboration  at 
various  levels  of  government,  consistency  and  clarity  of  policy  elaboration,  staffing,  and  traming.  This 
recommendation  has  been  forwarded  to  the  Department  of  Justice. 
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■  92-9  De  Minimis  Settlements  Under  Superfund 

Partially  implemented  Recommends  that  EPA  expand  its  efforts  to  negotiate  settlements  with 
potentially  responsible  parties  that  have  contributed  relatively  small  amounts  of  hazardous  waste  at  sites 
covered  by  the  Superfund  program.  A  more  active  agency  role  is  recommended  and  suggestions  are  made 
for  additional  guidance  from  EPA  headquarters  to  regional  offices  The  recommendation  also  calls  for 
establishing  a  central,  publicly  accessible  repository  ofde  minimis  settlement  documents.  EPA  has  issued 
new  guidance  encouraging  greater  use  of  such  settlements,  specifically  adopting  several  ACUS 
recommendations . 

■  93-1  Use  of  APA  Formal  Procedures  in  Civil  Money  Penalty  Proceedings 

Implementation  in  progress.  Recommends  that  in  all  cases  involving  administratively-imposed  civil 
money  penalties,  the  opportunity  for  a  formal  adjudication  pursuant  to  the  APA  be  available  to  the  parties 
Recognizing  the  current  existence  of  civil  money  penalty  programs  where  the  hearing  officers  are  not 
protected  by  the  APA's  separation-of-fiinctions  provisions,  the  Conference  recommends  that  agencies 
should,  by  rule,  ensure  that  presiding  officers  m  such  programs  will  not  report  to,  be  evaluated  by,  or 
consult  with  prosecutmg  or  investigating  officials 

■  93-2     Administrative  and  Judicial  Review  of  Prompt  Corrective  Action  Decisions  by  the 

Federal  Banking  Regulators 

Implementation  in  progress.  Calls  for  greater  procedural  protections  for  depositorv'  institutions 
subject  to  adverse  capital  classifications,  as  well  as  individuals  dismissed  from  office  by  federal  banking 
regulators.  At  the  same  time,  the  recommended  procedures  permit  expeditious  action  in  meetmg  the 
FDICA's  goals  of  avoiding  bank  failures  and  mmimizing  the  drain  on  the  bank  insurance  funds. 

■  93-3  Peer  Review  in  the  Award  of  Discretionary  Grants 

Provides  general  guidance  to  agencies.  Recommends  procedures  grantmaking  agencies  may  consider 
to  produce  better  decisions  and  reduce  the  potential  for  bias  and  conflicts  of  interest  in  the  peer  review- 
grant  process. 

■  93-4  Improving  the  Environment  for  Agency  Rulemaking 

Provides  general  guidance  to  the  President,  Congress,  courts,  and  agencies.  Fmding  that  the  federal 
agency  rulemaking  process  has  become  both  increasingly  less  effective  and  more  time-consuming,  the 
Conference  recommends  specific  steps  that  the  President,  Congress,  and  the  courts  should  take  to  eliminate 
undue  burdens  on  agency  legislative  rulemalung. 

Recommends  that  presidential  oversight  and  review  be  reserved  for  the  most  important  rules  and  that 
the  agencies  be  given  clear  policy  guidance  in  a  directive,  approved  by  the  President,  specifying  what  is 
required.  In  addition,  the  reviewing  or  oversight  entity  should  avoid,  to  the  extent  possible,  extensive 
delays  in  the  rulemaking  process.  The  review  process  itself  should  be  open  to  public  scrutiny,  following 
guidelines  previously  developed  by  the  Administrative  Conference  With  regard  to  legislatively  imposed 
constraints,  ACUS  recommends  that  Congress  should  review  and  rationalize  legislatively  mandated 
rulemaking  procedures,  and  specific  proposals  are  offered  for  Congress'  consideration.  ACUS 
recommends  that  courts  should  be  sensitive  not  to  require  greater  justification  for  rules  than  necessary. 
ACUS  also  recommends  a  number  of  steps  agency  managers  can  take  to  improve  their  internal  processes. 

■  93-5  Procedures  for  Regulation  of  Pesticides 

Implementation  in  progress.  Calls  for  the  adoption  of  a  more  coordinated  and  strategic  procedural 
framework  for  the  Federal  Insecticide,  Fungicide,  and  Rodcnticidc  Act  involvmg  the  creation  of  multiple 
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and  reinforcing  incentives  for  regulatory  con^liance  by  registrants,  for  timely  and  accurate  decisionmaking 
by  EPA,  and  for  effective  public  participation. 
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APPENDIX  F 
ACUS  SCHOLARSHIP  IN  THE  COURTS 


CK'er  the  years,  the  courts  have  relied  on  Conference  recommendations,  or  taken  note  of  the 
scholarship  of  the  Conference,  its  staff  and  consultants,  ui  reaching  decisions  on  important  issues 
of  administrative  law  and  process. 

During  its  most  recently  completed  term,  the  Supreme  Court  expressly  referred  to  one  of 
ACUS'  recommendations  and  another  of  its  studies  Justice  Blackmun's  opuuon  for  a  unanimous 
Court  in  Darby  v.  Cisneros,'  addressing  the  relationship  between  judicial  review  of  agency- 
decisions  and  the  requirement  that  parties  exhaust  their  administrative  remedies  before  seeking 
relief  in  court,  pointed  to  one  of  ACUS'  oldest,  but  most  influential,  proposals  "urging  Congress  to 
adopt  the  very  language  [regarding  the  abolition  of  sovereign  immunity]  that  was  eventually 
incorporated  verbatun  into  the  1976  amendment"  to  the  Administrative  Procedure  Act."  In 
Lincoln  v.  Grover  Vigil^  the  Court  took  note  of  Professor  Robert  Anthony's  1992  study  for  the 
Conference  entitled  Interpretive  Rules.  Policy  Statements.  Guidances.  Manuals  and  the  Like— 
Should  Federal  Agencies  Use  Them  To  Bind  the  Public?,  contained  in  [1992]  ACUS 
Recommendations  /jto  Reports  71,  and  reprinted  m  41  Duke  L.J.  1311  (1992).  A 
Conference  consultant  report"  was  also  cited  by  the  Supreme  Court  in  its  1989  Coit  decision 
involving  the  administrative  claims  procedures  of  the  Federal  Savings  and  Lxjan  Insurance 
Corporation.' 

The  lower  courts  also  depend  on  ACUS  scholarship.  The  Conference's  views  with  respect  to 
the  applicability  of  the  Equal  Access  to  Justice  Act  (EAJA).  and  the  Model  Rules  developed  by  the 
staff  of  the  Office  of  the  Chairman  to  implement  EAJA,  were  noted  in  six  separate  court  decisions 
ui  recent  years.'  As  Chief  Judge  Merritt  of  the  US  Court  of  Appeals  for  the  Sixth  Circuit 
explained  in  National  Truck  Equipment  Ass  'n  v.  National  Highway  Traffic  Safety 
Administration,  ACUS'  Model  Rules  "provide  guidance  for  (the  court's]  mquir\"  because  of  the 
role  assigned  to  the  Office  of  the  Chairman  by  Congress  for  promulgating  model  rules  to  govern 
EAJA  awards  in  administrative  proceedings. 

The  courts  refer  to  ACUS  scholarship  on  a  wide  range  of  administrative  law  issues.  In  1990, 
separate  panels  of  the  Uruted  States  Court  of  Appeals  for  the  Seventh  Circuit  pomted  to  a 
Conference  consultant  report'   dealing  with  the  Chevron  case.'     One  panel  characterized  the 


'  113  S.  Ct.  2539,  2548  n.  13  (1993). 

^Recommendation  69-1,  "Statutor>'  Reform  of  the  Sovereign  Immunity  Doctrine,"  1  CFR  305.69-1 

(1993). 

MnS.Ct.  2024,  2033(1993). 

"Baxter,  "Life  in  the  Administrative  Track:  Administrative  Adjudication  of  Claims  Against  Savings 

Institution  Receiverships,"  [1988]  ACUS  Recommendations  AND  Reports  409,  repnnted  m  [1988] 

Duke  L.J.  422. 

'  Coil  Independence  Joint  Venture  v.FSLIC,  109  S.  Ct.  1361.  1370(1989) 

*  National  Truck  Equipment  Ass'n  v.  National  Highway  Traffic  Safety  Administration,  972  F.2d  669,  672 

(1992),  St.  Louis  Fuel  and  Supply  Co.  v.  FERC,  890  F.2d  446,  451  (D.  C  Cir  1989):  Owens  v.  Brock, 

860  F.2d  1363,  1366  (6th  Cir.  1988),  Escobar  Ruiz  v.  INS.  838  F  2d  1020.  1024  (9ih  Cir  1988)  (en 

banc);  Escobar  Ruiz  v.  INS,  813  F.2d  283,  289  (9th  Cir.  1987);  Hadden  v.  Bowen,  657  F.  Supp.  679,  687 

(D  Utah  1986). 

'972F.2dat672. 

'  Wisconsin  Elec  Power  Co  v  Reilly,  893  F.2d  901  (7th  Cir  1990)  and  Continental  Training  Services, 

Inc.  V  Cavazos,  893  F.2d  877  (7th  Cir.  1990).  both  citing  Anthony.  Which  Agency  Interpretations  Should 

Bind  Citizens  and  the  Courts^  [1989]  ACUS  RECOMMENDATIONS  AND  REPORTS  369. 
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consultant  report  as  "an  impressive  exposition  of  the  necessity'  for  grounding  the  Chevron  doctrine 
in  congressional  delegation."'"  In  its  1993  decision  m  Woolsey  v.  National  Transportation  Safety 
Board,"  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  cited  Conference  Recommendation  86-2, 
"Use  of  Federal  Rules  of  Evidence  in  Federal  Agency  Adjudications,"  in  support  of  its  conclusion 
that  the  threshold  for  admission  of  evidence  m  adjudicatory  proceedings  under  the  Administrative 
Procedure  Act  need  not  be  the  same  as  under  the  Federal  Rules  of  Evidence  In  Clark  v.  Busey,'^ 
the  Ninth  Circuit  Court  of  Appeals  referred  to  Professor  William  Luneberg's  study  that  led  to 
Recommendation  86-6,  "Petitions  for  Rulemaking,""  on  the  way  to  concluding  that  publication  of 
an  abbreviated  summarj-  of  a  rulemaking  petition  lacks  the  finality  required  for  judicial  review 
because  it  is  only  an  intermediate  step  in  the  agency's  consideration  of  the  petition.  The  D.C. 
Circuit  pointed  to  Conference  testimony  before  Congress  on  the  issue  of  the  choice  of  venue  for 
judicial  review  of  claims  of  delay  in  the  promulgation  of  agency  rules.''' 


"993F.2d516 

'-959  F  2d  808  I 

"119861  ACUS 

"Sierra  Club  v  Thomas,  828  F.2d  783,  790  n.52  (DC.  Cir.  1987). 


'-959F2d808(9thCir.  1992). 

"  (1986)  ACUS  Recommendations  and  Reports  493 
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APPENDIX  G 
FOREIGN  ASSISTANCE  INITIATIVES 


The  United  States  is  viewed  by  other  countries  as  a  leader  in  the  development  of 
administrative  law  and  procedure.  This  is  due  in  some  measure  to  the  work  of  the  Administrative 
Conference.  The  Conference  now  has  a  steady  stream  of  visitors  who  seek  its  advice  and  receives 
requests  for  mformation  and  assistance  from  government  and  pnvate  sector  institutions  in  places 
like  Australia,  Japan,  Great  Britain,  Taiwan,  France,  and  the  newly  emerging  democracies  of 
Eastern  Europe  and  Africa. 

In  recognition  of  ACUS'  expertise.  Congress,  in  1992,  gave  it  a  new  statutory  responsibility 
to  provide  admmistrative  law  assistance  to  foreign  governments  Under  the  new  law  (Pub  L  No. 
102-403),  any  assistance  initiative  must  be  provided  on  a  fully  reimbursable  basis  and  receive  the 
concurrence  of  the  Department  of  State,  AID,  or  U.S. Information  Agency  (USIA) 

The  Conference  maugurated  the  new  statutory-  authority  in  1993  b>  conducting  two  overseas 
seminars  in  administrative  law.  The  first  was  held  in  Kie\-,  Ukraine,  at  the  request  of  the  USIA, 
responding  to  the  express  invitation  of  the  Ukrainian  Institute  of  Public  Administration  The 
Institute  is  the  national  academj'  that  offers  post-graduate  courses  m  public  administration  for 
government  officials.  More  than  200  judges,  scholars,  and  government  officials  fi-om  throughout 
Ukraine  attended  the  week-long  seminar  on  admimstrative  law  and  the  regulation  of  a  market 
economy,  which  was  fiilK'  fiinded  by  USIA.  The  second  was  conducted  in  Qingdao,  People's 
Republic  of  China,  for  officials  fi^om  various  ministries  throughout  China,  at  the  express  request  of 
the  Chinese  government,  and  ftinded  jointly  by  the  US  Information  Agency  and  the  United 
Nations  Development  Programme  This  successfiil  program  was  followed  b>  the  visit  to  the 
United  States  by  six  high-level  Chinese  Mimstry  of  Personnel  officials. 

The  Conference  has  just  entered  into  a  2-year  mteragenc>'  agreement  with  USIA  to  provide 
assistance  in  recruiting  law  professors,  former  judges,  court  administrators,  and  administrative  law 
experts  as  part  of  a  major  "rule  of  law"  initiative  m  several  African  countnes  USIA  has 
transferred  $160,000  to  ACUS  to  provide  this  assistance,  most  of  which  will  be  used  to  pay 
expenses  for  American  experts  overseas. 

The  end  of  the  Cold  War  has  provided  the  United  States  with  a  unique  window  of  opportunity 
to  assist  in  the  creation  of  an  administrative  structure  in  emerging  democracies  consistent  with 
western  "rule  of  law"  principles.  Various  government  agencies,  private  groups,  and  nonprofit 
organizations  are  assisting  the  emergmg  democracies  in  the  creation  of  a  basic  constitutional 
fi^imework.  But  ACUS  projects  focus  on  the  less  glamorous  efforts  to  establish  day-to-day 
procedures  and  approaches  that  eliminate  red  tape,  enhance  transparency  and  public  participation, 
and  promote  admmistrative  fairness,  regularity  and  administrative  accountability  that  embraces 
recognized  concepts  of  due  process— "nuts-and-bolts  technical"  assistance  m  the  establishment  of 
admmistrative  procedures  that  must  necessarily  underlie  development  of  a  democratic  state  and  a 
market  economy  in  the  long  run    The  success  of  those  efforts  is  essential  to  our  national  mterest. 

Congress  has  made  available  to  the  Conference  no  more  than  $  1,000  from  its  annual 
appropriation  for  official  representation  and  entertainment  expenses  for  foreign  dignitaries 
Typically,  this  provides  a  sandwich  lunch  at  ACUS'  offices    In  FY  1993,  the  Conference  spent 
S213  on  representation  and  entertainment  expenses 
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APPENDIX  H 
ACUS  ADVICE  AND  ASSISTANCE  TO  CONGRESS 

FY  1991-94 


The  Administrative  Conference  is  frequently  called  upon  to  provide  advice,  technical 
assistance,  and  information  to  Congress  and  congressional  stafiF  members,  in  both  formal  and 
informal  contexts  This  hst  describes  the  Conference's  efforts  related  to  the  more  significant  of 
such  requests  during  the  current  authorization  penod  Not  included  are  routine  matters  such  as 
efforts  to  inform  potentially  interested  congressional  staffers  of  pendmg  Conference  projects,  letters 
informing  members  of  congress  of  recommendations  adopted  by  the  Conference,  responses  to 
requests  by  the  Office  of  Management  and  Budget  for  our  views  on  pending  legislation  or  on 
testimony  of  other  agencies,  and  smiple  responses  to  congressional  requests  for  information  or 
Conference  publications. 

Testimony,  Reports,  and  Formal  Comments 

Federal  Aviation  Administration  Civil  Money  Penalties  Demonstration  Project 

Assistance  provided  to:  House  Committee  on  Public  Works  and  Transportation,  Subcommittee 
on  Aviation. 

Problem  addressed:  The  Federal  Aviation  Administration  had  been  assessing  civil  money 
penalties  for  violations  of  federal  air  safety  regulations  under  a  demonstration  program  authorized 
by  Congress  late  m  1987  Congress  needed  to  determine  whether  the  program  should  be  continued 
and,  if  so,  whether  the  authority  to  assess  penalties  should  belong  to  the  FAA  or  to  the  independent 
National  Transportation  Safety  Board 

ACUS  assistance:  The  Conference  produced  a  study  and  recommendation  on  the  demonstration 
program  in  1990.  After  consideration  of  these  matenals.  Congress  extended  the  program  for  two 
years  and  explicitly  requested  that  the  Conference  undertake  a  fiirther  study  on  whether  authority 
to  assess  the  penalties  should  be  granted  to  the  Federal  Aviation  Admmistration  or  to  the  National 
Transportation  Safety  Board  The  second  study  and  Conference  recommendations  based  on  it  were 
completed  within  the  statutory  deadline  and  transmitted  to  Congress  m  January  1992  In  March 
1992  Acting  Chairman  Robert  S  Ross,  Jr  explained  the  study  and  recommendation  in  testimony 
before  the  Subcommittee  on  Aviation  of  the  House  Committee  on  Public  Works  and 
Transportation  Pub.  L.  No.  102-345,  the  FAA  Civil  Penalty  Administrative  Assessment  Act  of 
1992,  follows  the  Conference  recommendation  in  most  respects 

Restructuring  the  Resolution  Trust  Corporation  and  its  Oversight  Board 

Assistance  provided  to:  Senate  Committee  on  Banking,  Housing  and  Urban  Affairs;  House 
Committee  on  Banking,  Finance  and  Urban  Affairs,  Subcommittee  on  Financial  Institutions 
Supervision,  Regulation  and  Insurance,  Resolution  Trust  Corporation  Task  Force 
Problem  addressed:  In  the  wake  of  the  savings  and  loan  crisis.  Congress  sought  to  strengthen  the 
supervision  and  regulation  of  federally  insured  depository  institutions.  One  key  issue  involved 
possible  restructuring  of  the  Resolution  Trust  Corporation,  the  federally  created  institution  with 
responsibility  for  resolving  the  affairs  of  insolvent  federally  insured  financial  institutions,  and  its 
Oversight  Board  How  could  the  oversight  body  be  structured  to  make  it  most  effective? 
ACUS  assistance:  Conference  Chairman  Marshall  Breger  testified  before  both  House  and  Senate 
Committees  in  1991  on  the  structure  of  the  Resolution  Trust  Corporation  and  its  Oversight  Board. 
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Although  the  Conference  had  not  studied  the  RTC  specifically.  Chairman  Breger  brought  ACUS' 
general  expertise  in  administrative  procedure  and  organization  to  bear  in  revie%v-ing  possible 
structural  alternatives  for  RTC  oversight  He  emphasized  the  importance  of  accountability, 
identified  ke)'  variables  for  consideration,  and  discussed  several  examples  of  specific  approaches  to 
agency  organization. 

Social  Security  Disability  Appeals  Process 

Assistance  provided  to:  House  Ways  and  Means  Committee,  Subcommittee  on  Social  Security 
Problem  addressed:  Congress  was  concerned  about  the  timeliness  and  accuracy  of  initial 
determinations  of  disability  (and  thus  of  eligibility  for  Social  Security  Disability  benefits)  made  by 
state-level  Disability  Determination  Services  Could  procedural  changes  improve  the  quality  of 
these  initial  determinations  and  reduce  the  need  for  time-consuming  appeals? 
ACUS  assistance:  Based  on  Recommendation  89-10,  "Improved  Use  of  Medical  Personnel  in 
Social  Security  Disability  Determinations,"  1  CFR  §305.89-10,  and  other  Conference 
recommendations  concerning  the  Social  Secunty  disabilit\'  appeals  process,  ACUS  Chairman 
Marshall  Breger  offered  testimony  on  H  1799,  legislation  to  reform  the  disability  appeals  process, 
m  May  1 99 1 .  The  legislation  proposed  use  of  an  evidentiary  hearing  to  make  the  imtial  disability 
determination,  as  well  as  inclusion  of  additional  medical  information  in  the  record  of  the 
determination.  Chairman  Breger's  testimony  generally  supported  the  legislation,  while  suggesting 
refinements  that  would  fiirther  improve  the  proposed  process,  such  as  the  substitution  of  a  face-to- 
face  meeting  for  an  evidentiar>  heanng 

Allegations  of  Bias  within  the  Social  Security  Program 

Assistance  provided  to:  Senate  Committee  on  Governmental  Affairs,  Subcommittee  on  Oversight 

of  Government  Management 

Problem   addressed:      What   methods   are   available  to   address   the   possibility   of  bias   by 

administrative  law  judges? 

ACUS  assistance:    Acting  Chairman  Robert  S.  Ross,  Jr.  testified  m  September  1992  when  the 

Subcommittee  on  Oversight  of  Government  Management  explored  ways  to  address  allegations  of 

possible  bias  by  administrative  law  judges  at  the  Social  Secunty  Administration    On  the  basis  of  a 

study  of  the  federal  administrative  judiciary  and  proposed  recommendations  then  pending  before 

the  Conference,  Mr  Ross  suggested  some  possible  government-wide  approaches  to  the  problem  of 

potential  bias  and  identified  factors  Congress  should  consider  m  evaluating  proposed  solutions. 

Social  Security  Court  of  Appeals 

Assistance  provided  to:  House  Ways  and  Means  Committee,  Subcommittee  on  Social  Security 
Problem  addressed:     Would  creation  of  a  specialized  federal  appellate  court  to  hear  Social 
Secunt)'  appeals  be  an  effective  wa>  to  resolve  problems  related  to  fairness,  efficiency  and 
consistcnc>  m  Social  Security  benefit  determinations? 

ACUS  assistance:  General  Counsel  Gary  Edies  testified  in  October  1993  on  H.R  3265,  a  Bill  to 
Establish  a  Social  Security  Court  of  Appeals  Mr.  Edles  analyzed  the  proposal  in  the  light  of 
cntena  set  out  in  Recommendation  91-9,  "Specialized  Review  of  Administrative  Action"  (I  CFR 
§305  91-9),  for  considenng  whether  and  when  to  assign  responsibility  for  review  of  agency  action 
to  specialized  courts  Noting  that  Subcomnuttee  members  raised  many  questions  at  the  heanng 
related  to  other  aspects  of  Social  Secunty  procedures,  the  Conference  staff  followed  up  by 
forwarding  to  the  Subcommittee  a  number  of  Conference  recommendations  related  to  the  Social 
Secunty  disability  appeals  process  Subcommittee  Chair  Andy  Jacobs,  Jr  (D.  Indiana),  m 
response,  referred  to  these  documents  as  "a  treasure  house  of  mformation." 
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Applications  of  Alternative  Dispute  Resolution  to  Medical  Malpractice 

Assistance  provided  to:   House  Judiciary  Committee,  Subcommittee  on  Administrative  Law  and 

Governmental  Relations 

Problem  addressed:     Can  alternative  dispute  resolution  techniques  be  effectively  applied  to 

medical  malpractice  cases  involving  the  federal  government? 

ACUS  assistance:   In  June  1992,  Acting  Chairman  Robert  S  Ross,  Jr  testified  before  the  House 

Judiciary  Committee's  Subcommittee  on  Administrative  Law  and  Governmental  Relations,  which 

was  considering  the  possible  use  of  alternative  dispute  resolution  (ADR)  techniques  in  medical 

malpractice  cases  involving  the  federal  government.   Mr.  Ross  brought  the  Conference's  extensive 

study  of  and  experience  with  ADR  to  bear  in  providing  information  about  the  mcreasing  use  of 

these  techniques  in  the  federal  government  and  concluding  that  ADR  methods  could  successfully  be 

used  to  handle  malpractice  cases. 

Regulatory  Flexibility  Amendments 

Assistance  provided  to:  House  Judiciary  Committee,  Subcommittee  on  Administrative  Law  and 
Governmental  Relations 

Problem  addressed:  Would  the  Regulatory  Flexibility  Act's  goal  of  ensuring  that  federal 
agencies  consider  the  special  needs  of  small  business  in  designing  regulations  be  better  served  if 
agency  compliance  with  the  Act  were  judicially  reviewable? 

ACUS  assistance:  In  November  1993,  Conference  Research  Director  Jeffrey  S  Lubbers  testified 
on  H.R.  830,  the  Regulator^'  Flexibility  Amendments  Act  of  1993  Noting  the  increasmg 
procedural  burdens  on  the  notice-and-comment  rulemaking  process,  as  well  as  the  delay,  expense, 
and  low  rate  of  success  of  judicial  challenges  to  agency  action,  the  testimony  suggested  that  the 
Congress  consider  alternatives  other  than  providing  for  judicial  review  of  agency  compliance  with 
the  Regulatory  Flexibility  Act  to  protect  the  interests  of  small  businesses  In  addition,  the 
Conference  arranged  for  Conference  consultant  Thomas  McGanty  of  the  University  of  Texas,  a 
noted  expert  m  the  field,  to  testify'  before  the  Subcommittee. 

Proposed  Federal  Advisory  Committee  Act  Amendments 

Assistance  provided  to:  Senate  Committee  on  Governmental  Affairs 

Problem  addressed:    Congress  was  considering  amendments  to  the  Federal  Advisory  Committee 

Act. 

ACUS   assistance:      The  Conference's   Acting   Chairman   submitted   comments   on   proposed 

legislation    to    amend    the    Federal    Advisory    Committee    Act,    based    both    on    Conference 

recommendations  and  on  the  Conference's  own  experience  as  an  advisory'  committee,  in  1992.  The 

comments  touched  on  such  issues  as  the  mteraction  of  the  Act  with  conflict-of-interest  rules, 

coverage  of  one-tune  meetuigs,  and  exemption  of  certain  activities  from  the  Act     The  legislation 

ultimately  did  not  pass. 

Equal  Access  to  Justice  Act  Reports 

Assistance  provided  to:  The  Congress 

Problem  addressed:   The  Equal  Access  to  Justice  Act,  a  federal  statute  authorizing  the  award  of 

attorneys'  fees  agauist  the  U.S.  in  certain  court  and  federal  agenc\-  proceedings,  directs  the 

Conference  to  report  annually  to  Congress  on  the  amount  of  attorneys"  fees  and  expenses  awarded 

by  agencies  pursuant  to  the  Act  in  their  adnunistrative  proceedings 

ACUS  assistance:  During  the  current  authonzation  penod,  the  Conference  has  transmitted  reports 

covering  fiscal  years  1990-1992,  and  a  report  on  fiscal  1993  will  be  issued  in  the  near  future. 
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Drafting,  Research,  and  InformaJ  Assistance 

Use  of  ADR  by  Banking  Agencies 

Assistance    provided    to:       House    Committee    on    Bankmg,    Fmance    and    Urban    Affiairs, 
Subcommittee  on  Financial  Institutions  Supervision,  Regulation  and  Deposit  Insurance  staff 
Problem  addressed:    How  could  legislation  be  designed  that  would  efTectively  further  the  use  of 
alternative  dispute  resolution  techiuques  by  federal  bankmg  agencies? 

ACUS  assistance:  Staff  of  the  Subcommittee  sought  assistance  with  the  development  of 
legislation  to  promote  ADR  use  by  bankmg  agencies  m  fall  1993  Conference  staff  helped  to  craft 
the  legislation,  assisting  with  the  development  of  the  conceptual  approach  to  the  problem  and  with 
the  drafting.  The  bill,  H.R.  3474,  Sec.  122,  has  been  passed  by  the  House  of  Representatives 

Senate  Fair  Employment  Practices 

Assistance  provided  to:  Office  of  Fair  Employment  Practices,  US  Senate,  General  Counsel, 
Office  of  the  Secretary,  U.S.  Senate 

Problem  addressed:  The  Civil  Rights  Act  of  1991  (Pub  L  No  102-166)  created  th;  Senate 
Office  of  Fair  Employment  Practices  and  provided  that  the  Director  of  that  office  "may  consult 
with  the  Chairman  of  the  Administrative  Conference"  when  establishing  procedures  for  considering 
alleged  violations  of  employees'  rights  under  the  statute. 

ACUS  Assistance:  Pursuant  to  this  statutory  provision,  staff  of  the  Conference  met  with  the  new 
Director  and  Deputy  Director  of  the  Office  of  Fair  Employment  Practices  in  May  1991  to  discuss 
procedural  issues  and  provided  follow-up  information  In  addition,  in  response  to  a  1993  query 
from  the  General  Counsel  of  the  Office  of  the  Senate  Secretary,  Conference  staff  gathered  and 
analyzed  extensive  mformation  on  how  agencies  handle  mtemal  appeals  and  judicial  review  m 
cases  in  which  complaints  are  originally  lodged  by  a  pnvate  party  rather  than  the  agency's 
enforcement  arm. 

Contract  Disputes  Act  Certification  Requirement 

Assistance  provided  to:  Senate  Judiciary  Committee,  Subcommittee  on  Courts  and 
Administrative  Practice  staff 

Problem  addressed:  Under  the  Contract  Disputes  Act,  federal  contract  claims  over  $50,000  must 
be  certified,  in  order  to  discourage  false  or  erroneous  claims  This  requirement,  ruled  to  be 
jurisdictional,  had  produced  unnecessary  delay  and  wasteful  litigation  involving  its  applicability  or 
technical  deficiencies  in  its  execution. 

ACUS  assistance:  In  1992,  the  Conference's  Acting  Chair  and  staff  consulted  with  the 
Subcommittee  on  Courts  and  Administrative  Practice  of  the  Senate  Judiciary  Committee  on 
proposed  legislation  to  modify  the  certification  requirement  The  Conference's  efforts  were 
acknowledged  in  the  House  Report  on  the  bill  (H  R  Rep  102-006,  p  28)  and  by  Senator  Heflm  on 
the  floor  of  the  Senate  Pub  L  No  102-572,  the  Court  of  Federal  Claims  Tcchmcal  and 
Procedural  Improvements  Act  of  1992,  became  law  in  October  1992  The  legislation,  which 
permits  courts  and  contract  app>eals  boards  to  consider  uncertified  or  defectiveK'  certified  claims  if 
the  deficiency  is  corrected,  effectively  implements  Conference  Recommendation  83-1,  "The 
Certification  Requirement  m  the  Contract  Disputes  Act"  (1  CFR  §305.83-1). 

National  Appeals  Board  for  Agricultural  Appeals 

Assistance  provided  to:  Senate  Committee  on  Agnculture,  Nutntion  and  Forestry ,  Subcommittee 
on  Agricultural  Credit  staff 
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Problem  addressed:  Subcommittee  staff  sought  to  draft  proposed  legislation  to  create  a  more 
uidependent  national  appeals  oflBce  within  the  Department  of  Agriculture  to  hear  administrative 
appeals  from  actions  mvolving  loans  and  loan  guarantees  taken  by  the  Farmers'  Home 
Admuustration  as  well  as  actions  taken  by  other  subagencies  of  the  Department.  How  could  such 
an  office  be  structured,  and  what  procedures  should  it  follow'' 

ACUS  assistance:  Staff  of  the  Conference  provided  extensive  technical  assistance  to  staff  of  the 
Subcommittee,  includmg  advice  on  structural  approaches  to  admimstrative  appeals,  ways  to  insure 
necessary  mdependence  for  the  appeals  office,  and  feir  and  efficient  procedure  for  api>eals.  ACUS 
staff  provided  information  on  ^peals  systems  at  other  agencies  and  rcMewed  drafts  of  the 
legislation  from  a  procedural  standpomt.  The  legislation  was  introduced  b\  Senator  Conrad  in  the 
feUofl993. 

Government-Sponsored  Enterprises— The  Federal  Housing  Enterprises  Safety  and  Soundness 
Act  of  1992 

Assistance  provided  to:  Senate  Committee  on  Banking,  Housmg  and  Urban  Affairs  Staff 
Director 

Problem  addressed:  What  are  effective  methods  to  oversee  the  operation  of  Government- 
Sponsored  Enterpnses  mvolved  m  housuig  finance'' 

ACUS  assistance:  In  June  1992,  Conference  General  Counsel  Gary  Edles  responded  to  a  request 
for  comments  from  the  Staff  Director  of  the  Senate  Committee  on  Banlong,  Housing,  and  Urban 
Affairs  on  legislation  to  create  new  oversight  mechamsms  for  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan  Mortgage  Corporation  Conference  staff  had  previously 
provided  informal  assistance  on  issues  related  to  this  legislation  to  the  staff  of  the  Committee  The 
legislation,  which  became  law  m  October  1992,  implements  Conference  Recommendation  91-6, 
"Improvmg  the  Supervision  of  the  Safety  and  Soundness  of  Government-Sponsored  Enterpnses"  (1 
CFR  §305.91.6). 

Training 

Congressional  Staff  Seminars 

Assistance  provided  to:  All  interested  congressional  staff 

Problem  addressed:    Congressional  staff  members  working  with  legislative  proposals  involving 

regulatory  issues  and  government  procedures  need  access  to  trauung  in  basic  administrative  law 

issues 

ACUS  assistance:  Each  year  since  1988,  the  Conference  has  offered  a  half-day  seminar  for 
congressional  staff  members  to  familiarize  them  with  basic  principles  of  administrative  law  and  the 
implications  of  admmistrative  law  for  legislative  drafting  The  Conference  brings  m  experts  from 
academia,  the  pnvate  bar,  industn.'  and  trade  associations,  public  mterest  groups,  and  government 
(mcludmg  its  own  staff)  to  lead  the  sessions  In  addition  to  offermg  an  over\iew  of  recurring 
issues  like  the  provisions  of  the  Administrative  Procedure  Act  and  judicial  review  of  agency  action, 
each  year's  program  has  mcluded  coverage  of  a  special  topic  or  topics  of  interest,  such  as  an 
introduction  to  alternative  dispute  resolution  or  the  handlmg  of  Congressional  demands  for  agency 
information. 
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Suite  1 100 

1001  Pennsylvania  Ave.  NW. 

Washington,  DC  20004 

202-624-2755 

Special  Counsel 

Regulation 

The  Hon.  Edwin  G.  Fouike,  Jr. 

Chairman 

Occupational  Safety  &  Health 

Review  Commission 
1120  20th  Street  NW. 
9th  Floor 

Washington,  DC  20036  3419 
202  606  5370 
Government 
Judicial  Review 


Edward  A.  Frankle,  Esq. 

General  Counsel 
National  Aeronautics  & 
Space  Administration 
Mail  Code  G 
300  E  Street,  SW. 
Washington.  DC  20546 
202-453-2450 
Government 
Administration 

Eric  J.  Fygi,  Esq. 

Deputy  General  Counsel 
Department  of  Energy 
'  1000  Independence  Ave.,  SW 
Room  6A-245 
Washington,  DC  20585 
202-586-5284 
Government 
Judicial  Review 

Dr.  Walter  Gellhorn 

Professor  Emeritus 

Columbia  University  School  of  Law 

435  West  1  16th  Street 

New  York,  NY  10027 

212-854-2664 

Council 

Administration 

Ernest  Gellhorn,  Esq. 

Jones,  Day,  Reavis  &  Pogue 

1450  G  Street  NW. 

Washington,  DC  20005 

202  879  4276 

Public 

Chair 

Rulemaking 

Mark  Gerchick,  Esq. 

Chief  Counsel 

Federal  Aviation  Administration 

Department  of  Transportation 

800  IndepervJence  Ave.  SW. 

Room  900E 

Washington,  DC  20591 

202-267  3222 

Government 

Rulemaking 

Ms.  Martha  L.  Girard 

Director 

Federal  Register 

National  Archives  &  Records  Admin. 

800  N.  Capitol  Street  NW. 

Suite  700 

Washington,  DC  20408 

202  523  4534 

Liaison 

Rulemaking 

Mark  H.  Gitenstein,  Esq. 

Mayer.  Brown  &  Ptatt 

2000  Pennsylvania  Ave.  N.W. 

Suite  6500 

Washington,  DC  20006-1885 

202  778  0620 

Public 

Judicial  Review 
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John  Golden,  Esq. 

Associate  General  Counsel 

Department  of  Agnculture 

Roonn  2044-SAb. 

14th  &  Independence  Ave.  SW. 

Washington,  DC  20250 

202-720-3155 

Government 

Chair 

Regulation 

Beryl  Gordon,  Esq. 

Attorney  Advisor 
to  the  Chairman 
Interstate  Commerce  Commission 
12th  St.  &  Constitution  Ave.  NW. 
Room  421 1 

Washington,  DC  20423 
202  927-6020 
Government 
Adjudication 

The  Hon.  Jamie  S.  Gorelick 

General  Counsel 
Department  of  Defense 
The  Pentagon 
Room  3E  980 
Washington.  DC  20301 
703-695  3341 
Government 
Administration 

C.  Boyden  Gray,  Esq. 

Wilmer.  Cutler  &  Pickering 

2445  M  Street  NW. 

8th  Floor 

Washington,  DC  20037-1420 

202-663-6888 

Council 

Rulemaking 

Darrel  J.  Grinstead,  Esq. 

Associate  General  Counsel 

Dept.  of  Health  &  Human  Services 

Cohan  Building 

330  Independence  Ave.  SW. 

Room  5309 

Washington,  DC  20201 

202-619-0300 

Special  Counsel 

Chair 

Administration 

The  Hon.  Stephen  L.  Grossman 

Administrative  Law  Judge 

Federal  Energy  Regulatory  Cmm'n 

825  N.  Capitol  Street  NE. 

Washington,  DC  20426 

202-219-2533 

Liaison 

Administration 


Sandra  J.  Hale 

president 

Enterprise  tvlanagament  Int'l 

2308  West  Lake  of  the  Isles 

Minneapolis,  MN    55405 

612-377-3878 

Public 

Administration 

The  Hon.  Conrad  Kenneth 
Harper 

Legal  Adviser 

Department  of  State 

2201  C  Street  NW. 

Room  6423 

Washington.  DC  20520-6417 

202-647-9598 

Government 

Judicial  Review 

David  G.  Hawkins 

Natural  Resources  Defense  Council 
1350  New  York  Avenue,  NW. 
Washington.  DC    20005 
202-783-7800 
Public  Regulation 

Michael  D.  Hawkins,  Esq. 

Daughton  Hawkins  Brockelman 

&  Guinan 
Two  Renaissance  Square 
40  North  Central  Avenue 
Suite  2200 
Phoenix.  AZ  85004 
602-271-4400 
Public 
Rulemaking 

The  Hon.  Alan  W.  Heifetz 

Chief  Administrative  Law  Judge 
Department  of  Housing 
&  Urban  Development 
409  3rd  Street  SW. 
Suite  320 

Washington.  DC  20024 
202-708-5004 
Government 
Adjudication 

Emily  C.  Hewitt,  Esq. 

General  Counsel 

General  Services  Administration 

18th  &  F  Streets.  NW 

Room  4140 

Washington.  DC  20405 

202-501-2200 

Government 

Administration 

Frederick  Wells  Hill,  Esq. 

Director 

Corporate  Relations 

Westinghouse  Electric  Corp. 

Gateway  Building.  Rm.  2288 

1 1  Stanwix  Street 

Pittsburgh,  PA  15222-1384 

412-642  3099' 

Public 

Governmental  Processes 

James  F.  Hinchman,  Esq. 

General  Counsel 

General  Accounting  Office 

441  G  Street  NW. 

Room  7065 

Washington.  DC  20548 

202-512-5400 

Liaison 

Administration 


Eileen  B.  Hoffman,  Esq. 

General  Counsel 
Federal  Mediation  & 

Conciliation  Service 
2100  K  Street  NW..  Rm.  701 
Washington.  DC  20427 
202  653-5305 
Liaison 
Administration 

The  Hon.  Arlene  Holen 

Chairman 

Federal  Mine  Safety 

arxj  Health  Review  Commission 
1730  K  Street  NW. 
6th  Floor 

Washington.  DC  20006 
202  653-5648 
Liaison 
Regulation 

Roger  A.  Hood,  Esq. 

Deputy  to  the  Vice  Chairman 

Federal  Deposit  Insurance  Corp. 

Room  6098 

550  17th  Street  NW. 

Washington,  DC  20429 

202  898  3681 

Government 

Governmental  Processes 

Thomas  D.  Hopkins 

Arthur  Gosnell 
Professor  of  Economics 
Rochester  Institute  of  Technology 
Rochester,  NY    14623 
716-475-6648Public 
Regulation 

The  Hon.  Marian  Blank  Horn 

Judge 

U.S.  Court  of  Federal  Claims 

Room  616 

717  Madison  Place  NW. 

Washington,  DC  20005 

202-633-7277 

Liaison 

Governmental  Processes 

Kevin  R.  Jones,  Esq. 

Deputy  Director 

Office  of  Policy  Development 

Department  of  Justice 

Constitution  Ave.  &  10th  St.  NW. 

Room  4245 

Washington,  DC  20530 

202  514-4604 

Government 

Governmental  Processes 

Elena  Kagan 

Assistant  Professor 

University  of  Chicago  Law  School 

1  111  E.  60th  Street 

Chicago.  IL    60637 

312  702-0350 

Public 

Administration 

Paul  D.  Kamenar,  Esq. 

Executive  Legal  Director 

Washington  Legal  Foundation 

1705  N  Street  NW. 

Washington,  DC  20036 

202  8570240 

Senior  Conference  Fellow 

Rulemaking 
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The  Hon.  Sally  Katzen 

Administrator 

Oflics  of  Information  &  Regulatory 

Affairs 
Office  of  Management  &  Budget 
Old  Executive  Office  BIdg. 
Room  246 

Washington,  DC  20503 
202  395  4852 
Council 

Roben  A.  Katzmann 

Professor 

The  Governance  Institute 

3028  Porter  Street,  NW. 

Washington,  DC    20008 

Public 

Administration 

Robert  M.  Kaufman,  Esq. 

Proskauer,  Rose,  Goetz 
&  Mendelsohn 
1  585  Broadwav 
23rd  Floor 

New  York,  NY  10036 
212-969  3285 
Public 
Vice  Chair 
Regulation 

The  Hon.  Mary  Lou  Keener  (02 

General  Counsel 

Department  of  Veterans  Affairs 

810  Vermont  Ave.  NW. 

Room  1  144 

Washinglon,  DC  20420 

202-535-8111 

Government 

Judicial  Review 

James  J.  Keightley,  Esq. 

Speciel  Counsel  (Large  Case) 

Internal  Revenue  Service 

Room  3537 

1111  Constitution  Ave.  NW. 

Washington,  DC  20224 

202-622-3360 

Government 

Regulation 

Frederic  Rogers  Kellogg,  Esq. 

Attorney-at-Law 
2027  Q  Street  NW. 
Washington,  DC  20009 
202-234-4620 
Public 
Administration 

William  J.  Kilberg,  Esq. 

Gibson,  Dunn  &  Crutcher 

1050  Connecticut  Ave.  NW. 

9th  Floor 

Washington,  DC  20036-5303 

202  955  8573 

Public 

Rulemaking 

Richard  J.  Leighton,  Esq, 

Keller  &  Heckman 

1001  G  Street,  NW 

Washington,  DC    20001 

202-434-4220 

Senior  Conference  Fellow 

Chair 

Adjudication 


The  Hon.  John  D.  Leshy 

Solicitor 

Department  of  Interior 
1849  C  Street,  N.W. 
Room  6352 

Washington,  DC  20240 
202-208-4423 
Government 
Rulemaking 

The  Hon.  Lorraine  Pratte  Lewis 

General  Counsel 

Office  of  Personnel  Management 

1900  E  Street  NW. 

Room  7353 

Washington,  DC  20415 

202-606-1700 

Government 

Governmental  Processes 

Malcolm  S.  Mason,  Esq. 

Suite  1000 

1  1 1  1   19th  Street  NW. 

Washington,  DC  20036 

(202)  463-2980 

Senior  Conference  Fellow 

Administration 

J.  Virgil  Mattingly,  Jr.,  Esq. 
GeneralCounsel 
Board  of  Governors  of  the 
Federal  Reserve  System 
20th  &  Constitution  Avenue,  NW. 
Room  1046  A 
Washington,  DC  20551 
202-452-3293 
Government 
Judicial  Review 

Randolph  J.  May,  Esq. 

Sutherland,  Asbill  &  Brennan 

1275  Pennsylvania  Ave.,  NW 

Washington,  DC    20004 

202-383-0100 

Public 

Judicial  Review 

Susan  D.  McCluskey,  Esq. 

Chief  Counsel 

Office  of  the  Chairman 

Federal  Labor  Relations  Authority 

500  C  Street  SW. 

Suite  217 

Washington,  DC  20424 

202-482  6500 

Liaison 

Adjudication 

Parlen  L.  McKenna 

Administrative  Law  Judge 

U.S.  Coast  Guard 

U.S.  Coast  Guard  Sport  Center 

Government  Island 

Building  54 

Alameda,  CA    94501-5100 

510-437-3361 

Liaison 

Judicial  Review 

The  Hon.  L.  Ralph  Mecham 

Director 

Administrative  Office  of  the 

U.S.  Courts 
Suite  723 

81  1   Vermont  Ave.  NW. 
Washington,  DC  20544 
202  633  6097 
Liaison 
Adjudication 


Theodore  A.  Miles 

General  Counsel 
National  Public  Radio 
635  Massachusetts  Ave. 
Washington,  DC    20037 
202  414-2043 


NW. 


Dr.  James  C.  Miller,  III 

Distinguished  Fellow 

Citizens  for  a  Sound  Economy 

1250  H  Street,  NW. 

Suite  700 

Washington,  DC  20005-3908 

202  783  3870 

Public 

Regulation 

Emma  Monroig,  Esq. 

Solicitor 

U.S.  Commission  on  Civil  Rights 

1121   Vermont  Avenue  NW. 

Room  600 

Washington.  DC  20425 

202-376-8375 

Government 

Administration 

Joseph  A.  Morris,  Esq. 

Morns,  Rathnau  &  De  La  Rosa 

100  West  Monroe  Street 

Suite  1600 

Chicago,  IL  60603 

312  606-0876 

Public 

Governmental  Processes 

Alan  B.  Morrison,  Esq. 

Director 

Public  Citizen  Litigation  Group 

Suite  700 

2000  P  Street  NW 

Washington.  DC  20036 

202-833  3000 

Senior  Conference  Fellow 

Adjudication 

The  Hon.  Marvin  H.  Morse 

Administrative  Law  Judge 

Ofc  of  Chief  Admin  Hearing  Officer 

Department  of  Justice 

Skyline  Tower 

5107  Leesburg  Pike.  Suite  2519 

Falls  Church,  VA  22041 

703  305  0861 

Liaison 

Adjudication 


Nagel 


The  Hon.  Ilene  H. 

Commissioner 

U.S.  Sentencing  Commission 

Federal  Judicial  Building 

One  Columbus  Circle  NE. 

Suite  2-500 

Washington,  DC  20002-8002 

202-273-4560 

Liaison 

Judicial  Review 

William  R.  Neale,  Esq. 

Kneg  DeVault  Alexander 

&  Capehart 
2800  INB  Bank  Tower 
One  Indiena  Square 
Indianapolis,  IN  46204 
317  238  6209 
Council 
Regulation 
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Lawrence  M.  Noble,  Esq. 

General  Counsel 

Federal  Election  Commission 

999  E  Street  NW. 

Suite  657 

Washington.  DC  20463 

202-219-3690 

Government 

Judicial  Review 

Jean  Noonan,  Esq. 

General  Counsel 

Farm  Credit  Administration 

1501  Farm  Credit  Dnve 

Room  41  16 

McLean,  VA  22102-5090 

703-883-4020 

Liaison 

Rulemaking 

William  J.  Olmstead,  Esq. 

Deputy  General  Counsel 

Nuclear  Regulatory  Commission 

OWFN  15-B-18 

Washington,  DC  20555 

301-504-1740 

Government 

Rulemaking 

Owen  Olpin,  Esq. 

O'Melveny  &  Myers 

400  S.  Hope  Street 

Los  Angeles,  CA  90071 

213-669-6000 

Senior  Conference  Fellow 

Regulation 

Theodore  B.  Olson,  Esq. 

Gibson,  Dunn  &  Crutcher 

Suite  900 

1050  Connecticut  Ave.  NW. 

Washington,  DC  20036-5303 

202-955  8668 

Public 

Administration 

The  Hon.  Marian  P.  Opala 

Justice 

Supreme  Court  of  Oklahoma 

Room  238,  State  Capitol 

Oklahoma  City,  OK  73105 

405-521-4914 

Public 

Judicial  Review 

Max  D.  Paglin,  Esq. 

3001  Veazey  Terrace  NW. 

Washington,  DC  20008 

202-244-4525 

Senior  Conference  Fellow 

Judicial  Review 

Thomas  Panebianco,  Esq. 

Acting  Deputy  General  Counsel 
Federal  Maritime  Commission 
800  N.  Capitol  St.  NW. 
Room  1018 

Washington,  DC  20573 
202-523  5740 
Government 
Rulemaking 


Phillip  D.  Parker,  Esq. 

Deputy  General  Counsel 

Legal  Policy 

Securities  &  Exchange  Commission 

450  Fifth  St.  NW. 

Room  6084 

Washington,  DC  20549 

202-272-2469 

Government 

Governmental  Processes 

Professor  Sallyanne  Payton 

University  of  Michigan  School  of  Law 

Hutchins  Hall 

Ann  Arbor,  Ml  48109 

313-763-0220 

Senior  Conference  Fellow 

Rulemaking 

The  Hon.  S.  Jay  Plager 

Circuit  Judge 

United  States  Court  of  Appeals 

for  the  Federal  Circuit 
717  Madison  Place  NW. 
Suite  915 

Washington,  DC  20439 
202-633-5866 
Liaison 
Governmental  Processes 

The  Hon.  John  D.  Podesta 

Assistant  to  the  President 
and  Staff  Secretary 
The  White  House 
1600  Pennsylvania  Avenue,  NW. 
Washington,  DC  20500 
202-456-2702 
Council 

Margaret  Jane  Porter,  Esq. 

Chief  Counsel 

Food  &  Drug  Administration 

Room  6-57  Parklawn  BIdg. 

5600  Fishers  Lene 

Rockville,  MD  20857 

301-443-4370 

Government 

Rulemaking 

The  Hon.  Stephen  D.  Pons 

Director 

Office  of  Government  Ethics 

1201  New  York  Ave.  NW. 

Suite  500 

Washington,  DC  20005-3919 

202-523-5757x1227 

Government 

Adjudication 

The  Hon,  Jack  Ouinn 

Chief  of  Staff  & 

Counselor  to  the  Vice  President 
Office  of  the  Vice  President 
Old  Executive  Ofc.  BIdg. 
Room  276 

Washington,  DC  20501 
202-456-6606 
Council 

James  F.  Rill,  Esq. 

Collier,  Shannon,  Rill  &  Scott 

3050  K  Street  NW. 

Suite  400 

Washington,  DC  20007 

202-342-8430 

Public 

Adjudication 


Reuben  B.  Robertson  III,  Esq. 

Ingersoll  &  Bloch,  Chartered 

1401   16th  Street  NW. 

Washington,  DC  20036 

202-232-1015 

Senior  Conference  Fellow 

Vice  Chair 

Adjudication 

Professor  Jonathan  Rose 

College  of  Law 

Anzona  State  University 

Tempe,  AZ  85287 

602-965-6513 

Public 

Regulation 

Professor  Victor  G.  Rosenblum 

Northwestern  University  School  of  Law 

357  East  Chicago  Avenue 

Chicago,  IL  60611 

312-503-8443 

Senior  Conference  Fellow 

Administration 

Harold  L.  Russell,  Esq. 

Smith,  Gambrell  &  Russell 
Suite  3100,  Promenade  II 
1  230  Peachtree  Street  NE. 
Atlanta.  GA  30309-3592 
404-815  3506 
Senior  Conference  Fellow 
Judicial  Review 

The  Hon.  Antonin  Scalia 

Associate  Justice 

Supreme  Court  of  the  United  States 

Room  108 

One  First  Street  NE. 

Washington.  DC  20543 

202-479-3116 

Senior  Conference  Fellow 

The  Hon.  William  W.  Schwarzer 

Director 

Federal  Judicial  Center 

1  Columbus  Circle  NE 

Washington,  DC  20002 

202-273-4160 

Liaison 

Judicial  Review 

The  Hon.  R.  Gaull  Silberman 

Vice  Chairman 

Equal  Employment  Opportunity  Cmm'n 

1801  L  Street  NW. 

Room  10109 

Washington,  DC  20507 

202  663-4026 

Government 

Governmental  Processes 
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Donald  J.  Simon,  Esq. 

Sonosky,  Chambers,  Sachsa 

L  Endrason 
1250  Eye  Streat,  NW. 
Suite  1000 

Washington,  DC    20005 
202-682  0240 
Public 
Administration 

The  Hon.  Daniel  L.  Skoler 

Associate  Commissionar 
Office  of  Hearings  &  Appeals 
Social  Security  Administration 
Skyline  Towers,  Room  1600 
5107  Leesburg  Pike 
Falls  Church,  VA  22041 
703-305-0200 
Government 
Adjudication 

Theodore  Sky,  Esq. 

Senior  Counsel 

Office  of  the  General  Counsel 

Department  of  Education 

400  Maryland  Avenue  SW. 

Room  4091 

Washington,  DC  20202-21  10 

202-401-2603 

Government 

Administration 

The  Hon.  Loren  A.  Smith 

Chief  Judge 

U.S.  Court  of  Federal  Claims 

Suite  701 

717  Madison  Place  NW. 

Washington,  DC  20005 

202  219  9567 

Senior  Conference  Fellow 

Judicial  Review 

Otis  M.  Smith,  Esq. 

Lewis,  White  &  Clay 

1300  First  National  BIdg. 

Detroit,  Ml  48226 

313-961-2550 

Senior  Conference  Fallow 

Judicial  Review 

Marianne  K.  Smythe,  Esq. 

Wilmer,  Cutler  &  Pickering 

2445  M  Street,  NW. 

Washington,  DC    20037-1420 

202-663-6000 

Public 

Government  Processes 

Girardeau  A.  Spann 

Professor  of  Lew 

Georgetown  University  Law  Center 

600  New  Jersey  Ave.,  NW. 

Washington,  DC    20001 

202  662  9103 

Public 

Judicial  Review 


The  Hon.  John  T.  Spotila 

General  Counsel 

Small  Business  Administration 

409  Third  Street  SW. 

7th  Floor 

Washington,  DC  20416 

202-205  6642 

Government 

Regulation 

The  Hon.  James  M.  Stephens 

Chairman 

National  Labor  Relations  Board 

Room  1 1  100 

1099  -  14th  Street  NW. 

Washington,  DC  20570 

202  273  1700 

Government 

Rulemaking 

Professor  Peter  L.  Strauss 

Columbia  University 

School  of  Law 
435  West  116th  Street 
New  York,  NY  10027 
212-854-2370 
Senior  Conference  Fellow 
Judicial  Review 

The  Hon.  Eugene  R.  Sullivan 

Chief  Judge 

U.S.  Court  of  Military  Appeals 

450  E  Street  NW. 

Washington,  DC  20442 

202  272-1465 

Liaison 

Governmental  Processes 

Thomas  M.  Susman,  Esq. 

Ropes  &  Gray 

Suite  1200  ■  South 

1001  Pennsylvania  Ave.  NW. 

Washington,  DC  20004 

202-626-3920 

Senior  Conference  Fellow 

Governmental  Processes 

Jerry  G.  Thorn,  Esq. 

General  Counsel 

Consumer  Product  Safety  Cmm'n 

5401  Westbard  Avenue 

Room  200 

Bethesda.  MD  20816 

301-504-0980 

Government 

Governmental  Processes 

Mr.  Paul  A.  Vander  Myde 

Vice  President 

Corporete  Affairs 

VSt  Corporation 

2550  Huntington  Ave. 

Alexandria.  VA  22303  1499 

703-329-4722 

Council 

Governmental  Processes 


David  C.  Vladeck,  Esq. 

Director 

Public  Citizen  Litigation  Group 

2000  P  Street  NW. 

Suite  700 

Washington,  DC  20036 

202-833  3000 

Public 

Regulation 

Edward  L.  Weidenfeld,  Esq. 

Weidanfeld  i  Rooney,  P.C. 

1899  L  Street  NW. 

Suite  500 

Washington.  DC  20036 

202  785-2143 

Senior  Conference  Fellow 

Governmental  Processes 

George  L.  Weidenfeller,  Esq. 

Deputy  General  Counsel 
Department  of  Housing 

and  Urban  Development 
451  7th  Street  SW. 
Room  10236 
Washington,  DC  20410 
202-708  3250 
Government 
Governmental  Processes 

James  E.  Wesner,  Esq. 

University  General  Counsel 

University  of  Cincinnati 

300  Administration  Building 

Cincinnati.  OH  45221 

513  556  3483 

Senior  Conference  Fellow 

Adjudication 

Richard  E.  Wiley,  Esq. 

Wiley,  Rem  &  Fielding 

Suite  1 100 

1776  K  Street  NW. 

Washington.  DC  20006 

202-429-7010 

Senior  Conference  Fellow 

Governmental  Processes 

The  Hon.  Stephen  F,  Williams 

Judge 

U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 
333  Constitution  Ave.  NW. 
Room  3818 

Washington.  DC  20001 
202  273-0638 
Liaison 
Judicial  Review 

Henry  N.  Williams,  Esq. 

Generel  Counsel 
Selective  Service  System 
1515  Wilson  Boulevard 
Arlington,  VA  22209-2425 
703  235  2050 
Liaison 


The  Hon.  Stanley  Sporkin 

Judge 

U.S.  Distnct  Court  for  the 

Distnct  of  Columbia 
3rd  &  Constitution  Ave.  NW. 
Room  2428 

Washington,  DC  20001 
202  273  0573 
Special  Counsel 
Rulemaking 


Mr.  Paul  R.  Verkuil 

President 

American  Automobile  Association 

1000  AAA  Dnve 

Heathrow,  FL  32746  5063 

407-444  711  1 

Senior  Conference  Fellow 

Rulemaking 


Paul  E.  Williams,  Esq. 

Chairman 

Armed  Services  Board  of 

Contract  Appeals 
Six  Skyline  Place 
7th  Floor 

5109  Leesburg  Pike 
Falls  Church.  VA  22041. 3208 
703  756  8501 
Government 
Administration 


173 


1-7 


Frank  M.  Wozencraft,  Esq. 

3000  One  Shell  Plaza 

910  Louisiana 

Houston.  TX  77002-4995 

713  229-1328 

Senior  Conference  Fellow 

Regulation 

Gerald  H.  Yamada,  Esq. 

Pnn.  Deputy  General  Counsel 

Environmental  Protection  Agency 
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Department  of  Labor 
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Washington,  DC  20210 
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Government 

Regulation 

Seth  D.  Zinman,  Esq. 

Senior  Attorney  Adviser 

Department  of  Labor 

Room  N2428 

200  Constitution  Ave.  NW. 

Washington,  DC  20210 

202-219-8065 

Government 

Judicial  Review 


Wednesday,  March  9,  1994. 

ADVISORY  COMMISSION  ON  INTERGOVERNMENTAL 

RELATIONS 

witnesses 

william  f.  winter,  chairman 
john  kincaid,  executive  director 

Introduction 

Mr.  HOYER.  Grovemor,  you  are  here  to  testify  on  the  Advisory 
Commission  on  Cxovemmental  Relations.  I  want  to  at  the  outset 
say  that  Congressman  Moran,  who  is  a  colleague  of  ours  on  the  Ap- 
propriations Committee  and  my  good  friend  who  represents  a  por- 
tion of  this  region,  has  submitted  a  letter  addressed  to  me.  He 
could  not  be  here  but  wanted  to  include  this  letter  of  support  for 
full  funding  of  the  Commission.  We  will  include  that  letter  at  this 
point  in  the  record. 

Mr.  Winter.  Yes,  sir. 

[The  letter  of  support  follows:] 
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COMMITTEE  JAMES  P.  MORAN 

8th  District  of  Virginia 


APPROPRIATIONS 


WASHINGTON  OFFICE 


SUBCOMMITTEES  Coitgregg  of  tm  (Hmteb  S)tate£i      "l's''::="o"°DC2°06f5-«o8'''         ■ 

COMMERCE   JUSTICE.  STATE  Jh«.irf«    «f    10  .»f  .^.»»n«i (..n-  (2021225-4376 

ANOJuDiciABY  l^ouSf  ot  it\f prrgentatiDts  I 

.  r,-,c,  .-r.wr  ->«        .  -m^^    ^^^.^      .>.,^/.  FEDERAL  GOVEnNMENT  1 

LEGISLATIVE  aHaBtjington,  ©C  20515-4608  service  task  force  | 

VICE  CHAIRMAN  CO  chairman 

March  8,  1994 

The  Honorable  Steny  H.  Hoyer,  Chairman  j 

House  Subcommittee  on  Treasury,  Postal  Service  and 

General  Government 
H164  Capitol 
Washington,  D.C.   20515 

Dear  Chairman  Hoyer:  ! 

( 

I  am  writing  in  support  of  the  $1.4  million  funding  request  ! 

for  the  Advisory  Commission  on  Intergovernmental  Relations  ' 

(ACIR) .  I 

As  a  former  member  of  the  Maryland  General  Assembly,  I  know 
nyou  are  keenly  aware  of  the  need  for  improved  intergovernmental 
cooperation.   In  recent  years,  the  federal  commitment  to  fund  the  | 

ACIR  has  been  subject  to  some  severe  setbacks.   In  the  meantime,  ' 

federal  budgetary  pressures  have  strained  our  relationship  with  ' 

state  and  local  governments,  as  grant-in-aid  programs  have  been 
reduced  consistently  every  year  since  1986.   At  the  same  time,  j 

the  list  of  federal  requirements  and  mandates  that  state  and 
local  governments  have  had  to  comply  with,  continues  to  increase.  i 

Funding  for  the  ACIR  has  faced  a  similar  decline  in  federal 
support,  from  $2.4  million  in  1986  to  almost  no  funding  in  fiscal  I 

1994.   The  full  House,  on  a  voice  vote,  agreed  to  terminate 
funding  last  year.   Approximately  $1  million  was  appropriated  in 
conference.   Despite  these  setbacks,  the  ACIR  was  able  to 
contribute  valuable  insight  and  support  to  Vice  President  Gore  as 
his  office  prepared  the  National  Performance  Review's 
recommendations  to  strengthen  the  intergovernmental  partnership. 
These  recommendations  include: 

o    improving  the  delivery  of  federal  domestic  grant 
programs ; 

o    simplifying  reimbursement  procedures  for  administrative 
costs  of  federal  grant  disbursement; 

o    eliminating  needless  paperwork  by  simplifying  the  ' 

compliance  certification  process;  and 

o    simplifying  grant  administration  by  modifying  the 
common  grant  rules  on  small  purchases. 
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At  the  December  1,  1993  ACIR  meeting.  President  Clinton 
praised  the  ACIR  for  its  contribution  to  the  National  Performance 
Review's  report  and  charged  it  with  a  mission  to  "amplify, 
strengthen  and  improve"  the  report's  recommendations  dealing  with 
intergovernmental  cooperation. 

While  Congress  may  not  be  able  to  reverse  the  downward  trend 
in  federal  grant-in-aid  program  funding,  it  can  improve  the  way 
these  programs  operate.   ACIR  can  play  a  critical  role  crafting 
these  solutions.   Funding  the  ACIR  at  $1.4  million  will  mark:  a 
significant  step  toward  improving  this  important 
intergovernmental  partnership. 

I  look  forward  to  working  with  you  on  this  request . 

Sincerely, 


JPM/tba 
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Mr.  HoYER.  Gk)vernor,  you  can  proceed  in  such  manner  as  you 
deem  appropriate. 

Mr.  Winter.  Mr.  Chairman,  I  have  submitted  this  statement  to 
the  Subcommittee  and  trust  that  you  will  include  it  in  the  record. 
I  will  not  take  up  your  time  by  going  through  this  statement  sen- 
tence by  sentence. 

Mr.  HOYER.  As  you  know,  I  am  a  proponent  of  ACIR.  The  last 
hearing  on  ACIR's  request  concerned  a  relatively  small  sum  of 
money.  Of  course  this  a  lot  of  the  taxpayer's  money  because  $1  mil- 
lion is  a  lot  of  money  in  anybody's  mind.  However,  relative  to  the 
$1.5  trillion  budget,  it  is  small.  There  have  been,  as  you  well  know, 
efforts  to  reduce  ACIR's  budget  passed  on  the  House  Floor  and  the 
no  zero-funded  the  Commission  in  1994.  Last  year,  one  effort  on 
the  theory  that  if  this  was  done  it  is  good  enough,  the  States  and 
the  local  governments  that  participate  in  it  will  pay  for  it.  If  it  is 
not  good  enough  for  such  contributions,  then  we  ought  not  to  fund 
it. 

You  may  want  to  just  speak  to  those  issues.  You  have  a  unique 
perspective,  because  you  have  been  the  leader  of  your  State  organi- 
zation, an  excellent  leader  of  your  State  organization  which  I  am 
sure  utilized  the  ACIR.  So  I  want  to  put  your  statement  in  that 
context. 

We  want  to  be  sure  that  we  have  a  record  of  ACIR's  benefit  so 
the  Members  of  this  Committee  when  dealing  with  the  Floor  of  the 
House  and  the  Senate,  we  will  have  a  rationale  for  continuing  Fed- 
eral funding  of  this  organization. 

SUMMARY  STATEMENT  OF  MR.  WINTER 

Mr.  Winter.  Mr.  Chairman,  let  me  give  you  a  little  personal 
background  on  my  association  and  relationship  with  ACIR.  I  served 
as  governor  of  Mississippi  from  1980  to  1984.  As  governor  of  Mis- 
sissippi, I  relied  on  ACIR  for  the  most  credible  information  I  could 
get  on  issues  that  confronted  us  in  my  State.  When  we  were  con- 
fronted with  tax  issues,  revenue  issues,  it  was  to  ACIR  that  I 
turned  for  a  comparison  of  what  other  States  were  doing.  I  did  this 
many  times. 

Members  of  my  staff  stayed  on  the  telephone  with  ACIR  during 
the  course  of  those  four  years.  I  came  to  have  such  a  high  regard 
for  the  quality  of  ACIR's  work  in  terms  of  its  research,  in  terms 
of  the  credibility  of  the  work,  that  I  must  tell  you,  I  was  shocked 
when  I  heard  that  the  House  had  not  funded  ACIR  for  this  fiscal 
year. 

It  was  at  that  point  frankly  that  I  began  to  ask  some  questions, 
what  is  going  on  here?  To  be  candid  with  you,  I  needed  the  job  of 
being  chairman  of  ACIR  like  I  needed  a  hole  in  my  head,  but  I  sug- 
gested to  the  President  that  I  would  like  to  be  involved  in 
reenergizing  ACIR  and  making  it  the  kind  of  effective  instrument 
that  I  feel  it  has  been  over  the  years.  In  the  last  few  years,  specifi- 
cally this  year  because  of  reduced  funding,  it  has  not  performed  in 
accordance  with  how  it  should  have  performed. 

I  will  say  respectfully  to  this  subcommittee  that  if  you  Xed  out 
ACIR,  you  would  have  to  find  something  to  take  its  place.  It  is  a 
unique  agency.  It  is  the  only  official  agency  in  our  whole  Federal 
system  that  brings  to  the  table  official  representatives  of  the  Con- 
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gress,  the  Cabinet,  the  governors'  offices,  the  State  legislatures,  the 
municipal  leaders,  county  leaders,  and  private  citizens  to  discuss 
and  consider  and  exchange  ideas  about  how  this  Federal  system 
can  function  most  efficiently. 

There  is  a  lot  of  concern  in  my  State  and  across  the  country,  as 
I  know  you  all  are  aware,  about  the  seeming  lack  of  cohesion  and 
lack  of  coordination  among  the  various  units  of  government.  We 
have  more  than  86,000  units  of  government,  not  agencies  or  de- 
partments, but  units  of  government  in  this  Federal  system,  and 
that  is  too  many. 

I  think  all  of  us  would  say  that  is  too  many,  but  the  point  is,  we 
have  them  and  we  have  got  to  make  them  work  better  in  coordina- 
tion with  each  other.  That  is  what  ACIR  primarily  has  the  respon- 
sibility to  do,  to  bring  to  the  table  official  representatives  under  an 
act  of  Congress,  mandated  by  the  Congress  to  come  together  and 
consider  how  we  can  make  this  Federal  system  function  better. 

FUNDING  FOR  ACIR 

Now,  in  terms  of  the  funding  of  ACIR,  I  recognize  that  the  States 
have  been  varying  in  many  instances.  We  are  in  the  process  of  in- 
creasing that  funding.  I  have  personally  spoken  to  the  chairmen  of 
the  appropriations  committees  of  the  two  houses  in  my  State,  and 
they  have  agreed  to  fund  ACIR. 

I  have  written  every  governor  and  we  are  getting  a  good  re- 
sponse. At  this  stage,  we  have  three  times  as  much  as  we  had  this 
time  last  year.  We  expect  to  have  a  significant  increase  in  State 
funding. 

As  to  the  funding  from  the  other  units  of  government,  these 
thousands  of  other  units  of  local  government,  it  probably  would  not 
be  productive  to  try  to  make  ACIR  a  membership  organization. 
Let's  face  it,  it  is  at  the  Federal  level,  it  seems  to  me,  that  the  pri- 
mary responsibility,  the  primary  leadership  must  come  to  create 
the  vehicle  whereby  the  system  functions  as  well  as  it  can.  No 
other  level  of  government,  even  collectively,  has  the  capacity. 

We  think  this  is  a  very,  very  modest  request,  $1.4  million.  That 
is  down  50  percent  from  where  it  was  a  rew  years  ago.  Staff  has 
been  reduced  this  year  from  18  to  12.  Over  in  the  offices  we  occupy, 
the  folks  are  jammed  together  in  a  few  rooms. 

There  is  a  point  below  which  we  cannot  go  and  be  effective.  I 
think  you  can  just  gradually  squeeze  an  agency  to  death.  We  re- 
spectfully ask  that  you  consider  the  amount  recommended  by  0MB, 
the  $1.4  million.  We  assure  you  that  this  amount  will  be  enhanced 
to  a  greater  extent  than  it  has  been  lately  by  contributions  from 
the  States. 

I  am  personally  going  to  make  an  effort  to  get  foundation  sup- 
port, which  I  think  I  can.  I  don't  think  we  can  do  it,  however,  un- 
less there  is  a  commitment  from  the  Congress  to  fund  the  agency 
at  least  at  this  minimum  level. 

REINVIGORATING  ACIR 

So  we  are  going  to  be  much  more  aggressive  under  the  leader- 
ship of  the  commission  that  now  is  fully  in  place.  There  are  no  va- 
cancies on  the  commission.  Last  year  was  a  bad  year.  It  simply  was 
a  transitional  year  for  everybody.  Positions  were  not  filled.  The 
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commission  was  without  a  chairman  for  awhile.  I  am  going — I  per- 
sonally— to  give  you  my  assurance  that  I  will  be  very  aggressive  in 
supplementing  the  funding  of  ACIR.  We  are  going  to  be  very  ag- 
gressive in  fulfilling  the  roles  that  ACIR  has  been  mandated  by  the 
Congress  to  do,  as  a  convener  that  brings  together  officials  from 
the  various  levels  of  government  to  see  to  it  that  we  do  have  a  bet- 
ter understanding  about  how  the  system  ought  to  operate. 

We  are  working  with  agencies  of  the  Federal  Grovemment  right 
now,  such  as  the  Corps  of  Engineers.  Congressman  Wise  and  Con- 
gressman dinger  have  asked  us  to  convene  a  meeting  on  Friday 
of  this  week,  as  a  matter  of  fact,  to  talk  about  capital  budgeting, 
to  talk  about  how  we  can  save  money  for  the  Federal  Gk)vernment. 

We  are  going  to  continue  to  provide  the  leadership  for  States, 
cities,  counties  in  helping  them  establish  more  efficient  methods  of 
operation.  There  is  great  concern  about  mandates,  about  preemp- 
tion, about  fragmented  grants-in-aid.  Everywhere  I  go  in  Mis- 
sissippi talking  to  boards  of  supervisors  in  cities,  I  get  asked  ques- 
tions. You  are  the  chairman  of  ACIR  now,  we  want  you  to  go  up 
there  and  talk  about  those  mandates  that  are  coming  down  here. 
There  is  a  lot  of  concern  about  it. 

We  are  going  to  take  a  leadership  role  in  creating  at  the  State 
level  more  ACIRs.  Twenty-five  States  now  have  these  coordinative 
councils,  for  whatever  time  they  may  be  designated.  There  is  so 
much  to  be  done  out  there  to  make  this  very  complex  Federal  sys- 
tem of  ours  function  better.  I  think  ACIR  is  the  agency  best 
equipped  to  do  that. 

PRESIDENT  AND  NPR  SUPPORT  FOR  ACIR 

ACIR  has  been  recognized  by  the  National  Performance  Review, 
and  by  the  Vice  President.  It  is  looking  to  ACIR  to  help  implement 
some  of  the  recommendations  in  that  regard.  The  President  met 
with  us  at  the  White  House  at  our  first  meeting,  my  first  meeting 
as  chairman,  to  express  his  very  strong  support  for  the  agency.  We 
think  there  is  an  increasingly  important  role  for  ACIR;  not  an  im- 
mense role,  but  an  increasingly  important  role,  and  it  would  be  my 
privilege  to  serve  in  seeing  to  it  that  that  role  is  fulfilled. 

I  know  you  have  some  questions.  I  simply  wanted  to  express  out 
of  my  personal  experience  my  strong  belief  in  the  efficacy,  the  im- 
portance, even  the  vital  nature  of  ACIR.  I  have  with  me,  I  think 
all  of  you  know,  John  Kincaid.  I  am  very  much  impressed  with  him 
and  the  people  on  his  staff  over  there  who  are  doing  a  lot  of  good 
work. 

Mr.  HOYER.  Good.  Governor,  thank  you  for  your  statement  and 
also  thank  you  for  taking  the  time  to  lead  up  this  agency.  I  think 
that  is  a  service  that  will  be  of  great  advantage  to  the  country.  Ap- 
preciate you  doing  that. 

[The  prepared  statement  follows:! 
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Prepared  Statement  of 

William  F.  Winter,  Chairman 

U.S.  Advisory  Commission  on  Intergovernmental  Relations 


for  the 


House  Appropriations  Subcommittee 
on  Treasury,  Postal  Service,  and  General  Government 

March  9,  1994 


Thank  you.  Mr.  Chairman. 

My  name  is  William  F.  Winter.  I  am  a  private-citizen  member  and  chairman  of  the 
Advisory  Commission  on  Intergovernmental  Relations  (ACIR). 

I  wish  to  thank  your  colleague,  Congressman  Jim  Moran  of  Alexandria.  Virginia,  former 
Mayor  of  that  fine  city,  for  joining  me  at  this  hearing.  Jim  was  appointed  to  ACIR  by  the 
Speaker  of  the  House  last  October,  and  has  become  a  very  valued  member  of  the  Commission. 
Also  with  me  is  John  Kincaid,  ACIR's  executive  director.  I  thank  them  both  for  being  here  to 
support  my  testimony  on  behalf  of  the  President's  FY  1995  budget  request  for  ACIR. 

Mr.  Chairman,  I  have  spent  my  adult  life  in  public  service:  as  an  infantry  officer  in 
World  War  II  and  the  Korean  War;  as  a  member  of  the  Mississippi  Legislature,  first  elected  in 
1947;  as  State  Tax  Collector,  State  Treasurer,  Lieutenant  Governor,  and  then  Governor  of 
Mississippi  from  1980  to  1984.  I  understand  the  challenges  your  committee  faces  in  the 
appropriation  process,  and  I  know  that  you  have  some  very  difficult  decisions  to  make  in 
meeting  those  challenges.  I  also  know  the  value  of  ACIR  and  the  importance  of  continued 
funding  for  the  Commission,  and  we  thank  you,  Mr.  Chairman,  for  defending  ACIR  on  the 
House  floor  last  June. 

Let  me  assure  that  I  wouldn't  be  here  today  if  I  didn't  think  that  it  is  important  that  ACIR 
be  maintained  as  a  strong  and  viable  element  of  our  federal  system.  In  fact,  I  would  not  have 
accepted  the  appointment  of  the  President  to  this  Commission  if  I  had  not  believed  in  its  mission. 

I  respectfully  suggest  that  rather  than  diminishing  that  mission,  this  is  the  time  to 
strengthen  ACIR,  as  recommended  by  Vice  President  Al  Gore's  National  Performance  Review 
and  by  a  report  issued  last  year  by  the  Brookings  Instimtion. 

Like  so  many  other  state  and  local  officials,  I  have  long  valued  ACIR's  work.  As 
Governor  of  Mississippi,  I  looked  to  ACIR  as  a  major  source  of  research  and  information.    I 
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couldn't  go  anywhere  else.  I  also  established  a  state  ACIR  by  executive  order  because  we 
needed  such  an  institution  to  enhance  cooperation  between  state  government  and  our  897  local 
governments.  Altogether,  we  have  86,743  governments  in  the  United  States.  That  may  be  too 
many,  but  nevertheless,  we  have  to  find  ways  to  make  these  units  work  together  more 
harmoniously  and  effectively.   This  is  what  ACIR,  properly  supported,  has  the  capacity  to  do. 

Consequently,  I  considered  it  a  special  challenge  when  President  Clinton  appointed  me 
Chairman  of  ACIR  last  October,  along  with  nine  other  new  members.  I  have  known  the 
President  since  we  served  together  as  governors  of  our  resf)ective  states,  and  I  have  worked  on 
many  successful  projects  with  him  over  the  years.  The  President  met  with  the  Commission  last 
December  1,  pledged  his  full  support,  and  asked  the  Commission  to  take  the  lead  in 
intergovernmental  reform  and  to  help  implement  the  more  than  100  intergovernmental 
recommendations  made  by  the  National  Performance  Review.  My  colleagues  and  I  on  the 
Commission  intend  to  exert  our  best  efforts  to  achieve  those  objectives,  and  we  ask  the  Congress 
to  join  in  that  effort. 

The  ability  of  an  advisory  commission  like  ACIR  to  be  effective  is  a  two-way  street.  We 
need  to  work  better  with  the  Congress,  and  the  Congress  needs  to  work  better  with  us.  ACIR 
was  established  by  the  Congress  as  an  independent,  bipartisan  advisory  body  empowered  to 
"recommend,  within  the  framework  of  the  Constitution,  the  most  desirable  allocation  of 
governmental  functions,  responsibilities,  and  revenues  among  the  several  levels  of  government. " 
That  is  a  considerable  grant  of  authority.  But  the  best  advice  in  the  world  falls  flat  if  people  are 
not  listening  and  acting  at  both  ends. 

ACIR  is  the  only  institution  officially  charged  with  the  duty  to  bring  high-level  federal, 
state,  and  local  officials,  as  well  as  leading  private  citizens,  to  the  same  table  as  equals  to 
address  basic  intergovernmental  issues  on  a  continuing  bipartisan  basis.  The  Commission  is 
good  at  this;  its  work  is  well  and  widely  respected;  many  of  ACIR's  recommendations  have  been 
adopted  by  federal,  state,  and  local  action  during  the  past  34  years;  the  Commission  has  almost 
always  been  the  first  to  highlight  major  issues,  such  as  mandates,  grant  fragmentation,  and 
preemption;  and,  as  indicated  in  the  letters  you  received  last  year  from  state  and  local  officials 
and  citizens  around  the  country,  ACIR  enjoys  broad  grass-roots  support. 

ACIR  symbolizes  the  intergovernmental  partnership  we  need  for  effective  government. 
But  that  partnership  has  been  under  stress,  and  we  face  new  challenges  ahead,  including  the 
prospect  of  a  major  intergovernmental  fiscal  collision  as  federal  discretionary  spending  declines 
over  the  next  five  years  while  federal  entitlement  sp)ending  having  state  and  local  matching 
requirements  increases  rapidly. 

ACIR  has  been  severely  buffeted  by  this  stress.  Even  so,  as  indicated  in  our  last  annual 
report  to  the  Congress  and  the  President,  ACIR  has  accomplished  a  great  deal  under  difficult 
circumstances.  The  Commission  maintained  its  integrity  during  more  than  a  decade  of  divided 
government;  it  increased  its  productivity  despite  a  53  percent  appropriations  reduction  from  1986 
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to  1989;  and  it  is  now  coping  with  this  year's  steep  cut,  which  required  ACIR  to  reduce  staff 
from  18  to  12  persons  and  office  space  by  43  percent. 

There  is  a  limit  to  the  fiscal  shocks  that  can  be  sustained  by  any  institution,  Mr. 
Chairman,  and  ACIR  has  reached  that  limit.  This  is  exactly  why  the  President  has  proposed  an 
increase  for  ACIR  next  year,  despite  his  bold  call  for  reductions  in  many  programs.  The 
President  knows  ACIR;  he  has  made  outstanding  appointments  to  strengthen  the  Commission; 
and  he  has  come  to  the  Commission  with  specific  requests  for  assistance. 

This  Administration  has  also  been  attentive  to  ACIR's  work.  ACIR  provided 
considerable  input  for  NPR's  intergovernmental  report,  and  principles  advocated  by  ACIR  have 
been  incorporated  in  recent  executive  orders:  12866  on  Regulatory  Plaiming  and  Review,  the 
implementation  of  which  is  being  supported  by  ACIR;  12875  on  Enhancing  the 
Intergovernmental  Partnership;  and  12893  on  Principles  for  Federal  Infrastructure  Investments. 

We  wish  to  have  the  same  type  of  working  relationship  with  the  Congress.  For  example, 
ACIR  provided  a  report  to  the  House  Budget  Committee  last  Fall  on  the  fragmentation  of  the 
federal  grant  system.  There  were  593  funded  grant  programs  for  state  and  local  governments 
in  FY  1993,  but  three  of  the  programs  accounted  for  50  percent  of  all  the  grant  money.  The 
system  needs  to  be  rationalized,  and  ACIR  is  ready  to  work  with  the  Congress  and  the  President 
to  help  do  that. 

Reinvigorating  ACIR's  Strategic  Roles 

As  indicated  in  my  report  to  the  subcommittee  on  January  24,  1994,  we  have  taken  many 
steps  to  reinvigorate  ACIR,  including  our  meeting  with  the  President  last  December.  The 
Commission  met  again  on  February  14,  1994,  and  will  meet  in  April  and  June.  In  between, 
members  and  staff  have  been  active  on  a  number  of  fronts.  The  Commissioners  see  many  issues 
that  need  to  be  addressed,  and  we  have  made  tremendous  progress  in  establishing  priorities.  We 
envision  four  critical  roles  for  ACIR:  convening,  monitoring,  research,  and  institutional  linking. 

ACIR's  Convening  Role 

ACIR  will  strengthen  its  role  as  a  convener  of  federal,  state,  and  local  officials  to  address 
major  intergovernmental  issues.  This  will  build,  for  example,  on  ACIR's  successful  effort  over 
the  past  two  years  of  forging  consensus  positions  among  federal,  state,  and  local  officials  and 
private  sector  groups  on  infrastructure  investment  strategies.  These  ideas  have  found  a  place 
in  the  President's  executive  order  on  infrastructure,  and  the  Commission  voted  at  its  last  meeting 
to  encourage  further  administrative  and  legislative  implementation. 

Following  up  on  a  principal  recommendation  of  the  National  Performance  Review,  we 
are  undertaking  a  major  initiative  to  convene  high-level  meetings  and  conferences  of  federal, 
state,  and  local  officials  to  follow  through  on  hfPR's  recommendations,  develop  new  ideas,  and 
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spur  the  action  needed  to  strengthen  our  intergovernmental  partnership.    Issues  of  particular 
concern  identified  at  this  point  include: 

•  Improving  federal-state-local  consultation  and  coordination; 

•  Achieving  more  efficient,  effective,  equitable,  and  fiscally 
responsible  provision  of  public  services,  including  the  use  of 
benchmarks  to  measure  progress; 

•  Rationalizing  the  federal  grant-in-aid  system; 

•  Making  federal  regulations  more  sensible  and  effective;  and 

•  Rebalancing  the  intergovernmental  public  finance  system, 
especially  in  light  of  the  need  to  reduce  deficits  and  confront  other 
fiscal  constraints. 

These  are  ambitious  goals,  but  we  can  achieve  them  if  we  work  together  as  partners. 

ACIR's  Monitoring  Role 

This  year's  appropriation  reduction  generated  concern  across  the  country  about  ACIR's 
ability  to  maintain  its  monitoring  functions,  especially  Significant  Features  of  Fiscal  Federalism. 
As  indicated  in  my  January  24  report  to  you,  ACIR  is  reducing  its  monitoring  functions, 
although  it  will  make  every  effort  to  maintain  the  most  basic  functions.  At  our  last  meeting. 
Commissioners  also  expressed  strong  interest  in  monitoring  implementation  of  the  President's 
regulatory  executive  orders  affecting  state  and  local  governments.  We  are  reviewing  this  in  light 
of  our  limited  resources,  and  we  have  been  working  with  OMB's  Office  of  Information  and 
Regulatory  Affairs  on  these  matters. 

ACIR's  Institutional  Linkage  and  Service  Role 

ACIR  works  closely  with  many  federal,  state,  and  local  government  agencies,  sometimes 
on  a  contract  basis.  Last  year,  for  example,  the  Commission  helped  build  a  better  working 
relationship  between  state  and  local  governments  and  the  Federal  Geographic  Data  Committee. 
This  year,  ACIR  will  continue  working  with  the  U.S.  Army  Corps  of  Engineers  on 
intergovernmental  infrastructure  issues.  Under  a  contract  from  the  U.S.  Department  of 
Transportation,  ACIR  will  examine  the  roles  and  capacities  of  metropolitan  planning 
organizations  (MPOs)  under  ISTEA.  ACIR  will  also  assist  on  a  major  tax  study  for  Ohio.  The 
Commission  is  regularly  approached  by  federal  agencies  for  assistance.  Two  weeks  ago,  even 
the  State  Department  inquired  about  improving  assistance  for  democratizing  regional  and  local,.. 
governments  in  Russia.  It  should  also  be  noted  that  ACIR's  staff  fields  several  hundred  requests 
a  month  for  information  from  the  Congress,  state  and  local  officials,  journalists,  and  private 
citizens. 
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ACIR's  Research  Role 

ACIR  is  well  known  for  its  balanced  and  objective  research  on  intergovernmental  issues. 
The  Commission  expects  to  complete  major  long-term  projects  now  near  completion  and  to 
select  a  few  high-priority  projects  at  its  April  14  meeting.     Such  research  is  essential  for 
providing  a  sound  basis  for  recommendations  and  legislative  proposals. 

Great  concern  has  been  expressed  about  mandates,  and  given  the  large  number  of 
mandate-relief  bills  introduced  in  the  Cf^ngress,  we  need  objective  information  and  analysis. 
Many  Commissioners  believe  we  need  to  take  a  careful  look  at  the  intergovernmental  impacts 
of  the  federal  budget  deficit  and  the  entire  structure  of  public  finance  in  our  federal  system. 
There  is  also  interest  in  highlighting  for  public  debate  very  specific  intergovernmental  issues  in 
such  areas  as  crime,  welfare,  education,  and  health  care. 

ACIR's  Compliance  with  Congressional  Cost-Cutting  Directives 

Unfortunately,  appropriations  reductions  do  not  produce  demand  reductions,  but  ACIR 
has  worked  hard,  under  the  restrictive  rules  that  govern  agencies,  to  fulfill  Congress's  mandate 
to  raise  revenues  from  other  sources  to  compensate  partially  for  appropriations  reductions  from 
$2,148,000  in  FY  1985  to  $1,000,000  in  FY  1994.  This  decline  stands  in  marked  contrast  to 
the  growth  in  many  other  federal  agency  appropriations,  the  rates  of  inflation,  and  armual  GNP 
growth. 

In  FY  1993,  ACIR  realized  $153,034  from  state  contributions,  $62,545  from  sales  of 
reports  and  diskettes,  and  $595,059  from  interagency  research  and  administrative  contracts, 
honoraria,  and  other  income.  As  of  January  31,  1994,  the  Commission  had  realized  $29,000 
from  state  contributions,  $21,425  from  sales  of  reports  and  diskettes,  and  $50,000  from 
contracts,  administrative  services,  honoraria,  and  other  income. 

As  a  result,  in  FY  1993,  ACIR  had  the  largest  total  budget  in  its  history,  although  in  real 
dollars  the  budget  was  well  below  levels  of  the  late  1970s  and  early  1980s.  At  the  same  time, 
ACIR  has  absorbed  all  government-wide  pay  and  rent  increases  as  well  as  other  required  service- 
cost  increases.  ACIR  has  clearly  established  an  excellent  record  of  complying  with  the 
Congress's  cost-sharing  directives  and  tightened  appropriations.  Indeed.  ACIR  was  on  its  way 
to  surpassing  congressional  expectations  for  revenue  diversity  until  this  year's  appropriation 
reduction  severely  damaged  our  capacity  and  produced  a  loss  of  highly  competent,  professional 
staff  people.  The  number  of  full-time  ACIR  employees  has  dropped  by  63  percent,  from  30  to 
12  during  the  past  nine  years. 

Conclusion 

The  President's  request  for  a  small  increase  in  ACIR's  appropriation  for  FY  1995, 
therefore,  is  essential  to  maintaining  an  effective  operation.  The  President's  $1 ,400,000  request 
is  also  essential  for  providing  ACIR  the  foundation  capacity  to  increase  other  revenues.    The 
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President's  request  also  expresses  his  deep  commitment  to  strengthening  our  intergovernmental 
partnership.    A  favorable  response  by  the  Congress  would  be  an  equally  important  signal. 

Mr.  Chairman,  during  my  years  of  public  service,  I  found  great  value  in  ACIR.  and  I 
have  every  confidence  in  ACIR's  renewed  potential.  I  hope  you  and  your  colleagues  will  share 
that  confidence.  As  the  President  emphasized  during  his  meeting  with  ACIR,  we  must  address 
the  public's  deep  discontent  with  government,  and  we  have  a  window  of  opportunity  to  do  so. 
All  of  us  who  have  held  elected  office  know  the  truth  of  Tip  O'Neill's  famous  aphorism,  "All 
politics  is  local."  But  we  often  overlook  the  fact  that  all  public  policy  is  intergovernmental. 
What  works  well  locally  increasingly  depends  on  what  works  well  intergovemmentally. 
Improving  intergovernmental  cooperation  and  coordination,  therefore,  is  key  to  making  all  of 
our  86,000  governments  work  better  and  cost  less  for  the  American  people. 

Thank  you  for  your  attention,  Mr.  Chairman.    I  will  be  happy  to  respond  to  questions. 


187 


Advisory  Commission  on  Intergovernmental  Relations 

witness  biographies 
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tives, as  Treasurer,  and  as  Lieutenant  Governor.  He  is  chairman  of  the  Commission  on  the 
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president  of  the  board  of  the  Mississippi  Department  of  Archives  and  History.  He  formerly 
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JAMES  P.  MORAN  is  a  member  of  the  U.S.  House  of  Representatives  from  Virginia.  He  is  a 
member  of  the  Appropriations  Committee  and  co-chair  of  the  Federal  Government  Service 
Task  Force.  He  formerly  was  Mayor,  Vice-Mayor,  and  a  member  of  the  City  Council  of  Alex- 
andria, Virginia.  He  has  been  chairman  of  the  Northern  Virginia  Transportation  Commis- 
sion, the  Regional  Drug  Summit,  and  the  Economic  Development  and  Land  Use  Policy  Com- 
mittee of  the  Metropolitan  Washington  Council  of  Governments. 
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ACIR  STAFF  AND  OUTSIDE  REVENUE 

Mr.  HOYER.  Let  me  ask  you  something.  Mr.  Kincaid  may  want 
to  answer  these  questions.  You  have  13  FTEs  on  board  now? 

Mr.  Kincaid.  Twelve  now. 

Mr.  HOYER.  Do  you  have  any  reimbursables  detailers?  Do  you 
have  employees  from  any  other  agency  assigned  to  you  that  are  ei- 
ther reimbursable  or  nonreimbursable? 

Mr.  Kincaid.  No,  not  at  the  present  time. 

Mr.  HOYER.  Have  any  contract  employees? 

Mr.  Kincaid.  Pardon? 

Mr.  HoYER.  Have  any  contract  employees?  These  12  are  Federal 
employees? 

Mr.  Kincaid.  Yes,  they  are  Federal  employees.  Well,  we  are  all 
excepted  service.  We  do  have  contracts  that  range  from  a  couple 
thousand  dollars  to  $20,000  with  researchers  around  the  country. 
Rather  than  classify  those  as  contract  employees,  they  are  particu- 
lar projects. 

Mr.  HOYER.  Right.  I  got  you.  Now,  how  much  do  you  get  from  the 
States  at  this  point  in  time?  What  is  your  total? 

Mr.  Kincaid.  Our  total  budget,  I  am  estimating  is  approximately 
$1.7  million  this  year. 

Mr.  HoYER.  Of  which  $1  million  was  Federal? 

Mr.  Kincaid.  Right.  The  other  $700,000  will  be  grants  and  con- 
tracts from  other  Federal  agencies,  the  sale  of  publications,  plus 
State  contributions.  State  contributions,  most  of  them  come  in  the 
summer  because  the  State  fiscal  year  started  in  July,  so  it  is  hard 
at  this  point  in  the  fiscal  year  to  project  them. 

My  guess  would  be  $190,000  in  contributions  this  year.  Our  high 
point  was  $203,000  in  1991.  When  the  recession  hit,  we  dropped  to 
$160,000  and  we  will  go  back  up  again  this  year. 

Mr.  HoYER.  As  I  recall,  Maryland's  was  in  the  $10,000,  $20,000 
range;  is  that  right?  Do  you  know? 

Mr.  Kincaid.  We  request  $6,000  from  the  State  of  Maryland  each 
year. 

Mr.  HOYER.  How  about  Mississippi? 

Mr.  Winter.  $6,000. 

Mr.  HoYER.  $6,000,  the  same. 

Mr.  Winter.  Yes. 

Mr.  HOYER.  Governor,  your  point  is  you  think  it  is  worth  a  lot 
more  to  the  State  of  Mississippi  than  the  6,000? 

Mr.  Winter.  Yes,  I  would  say  that  candidly.  I  think  eventually 
we  probably  can  raise  some  additional  State  funding. 

acir's  beneficiaries 

Mr.  HOYER.  Realizing  that  Vice  President  Grore  has  focused  on 
ACIR  and,  as  you  heard,  the  Administrative  Conference  which  pre- 
ceded you,  and  believes  the  Federal  Government  obviously  utilizes 
it.  However,  would  it  be  a  fair  statement  that  the  States  are  the 
biggest  beneficiaries  of  the  work  of  ACIR? 

Mr.  Winter.  No,  I  don't  think  so.  Obviously  the  States  are  bene- 
ficiaries. The  cities  are  too.  Mayor  Rendell  from  Philadelphia  will 
tell  you  in  a  minute  about  what  ACIR  meant  to  him.  The  counties 
are,  but  I  still  come  back  to  the  point  that  I  started  out  earlier.  The 


189 

Federal  Grovemment  has  a  greater  stake  in  ACIR  than  any  other 
level  of  government  because  it  is  at  the  apex  of  our  system.  With- 
out its  presence,  ACIR  would  simply  be  a  round  table  discussion 
group  for  the  States  and  counties  and  municipalities,  and  they  al- 
ready do  that  in  their  various  official  organizations. 

ACIR  is  the  one  official  agency  in  the  whole  system  that  brings 
together  all  elements  of  government.  I  think  it  has  been  under  uti- 
lized. I  think  it  has  been  under  utilized  by  the  Federal  Govern- 
ment, because  it  has  been  a  small  agency  that  doesn't  have  a  public 
relations  staff".  Its  value  is  not  appreciated. 

Mr.  HOYER.  If  the  governors  and  perhaps  State  legislative  lead- 
ers more  active  in  telling  their  Members  of  Congress  about  its 
effectiveness 

Mr.  Winter.  Jim  Moran  made  that  point.  He  said,  what  we  don't 
hear  enough  from  are  those  who  are  participants  in  the  ACIR  proc- 
ess. 

SALE  OF  ACIR  PRODUCTS 

Mr.  HOYER.  I  understand  that  ACIR  receives  a  level  of  revenues 
from  sale  of  products.  I  guess  that  is  the  sale  of  research  products. 

Mr.  KiNCAlD.  Reports  that  come  out.  We  sell  all  of  those. 

Mr.  HoYER.  The  level  in  1993  was  $641,000. 

Mr.  KiNCAlD.  No.  We  run  $60,000  to  $65,000  a  year  for  sale  of 
reports  and  publications. 

Mr.  Hover.  No.  Sale  of  products  as  well  as  research  grants? 

Mr.  KiNCAID.  Oh,  yes,  right. 

Mr.  Hover.  That  would  be  $641,000  of  all  the  receipts.  I  guess 
this  is  nonFederal  receipts. 

Mr.  KiNCAiD.  Right. 

Mr.  Hover.  Your  fiscal  year  1995  projection  is  a  decrease  of 
$22,000  to  this  level. 

Mr.  KiNCAlD.  Right,  because  we  can't  say  today,  under  0MB 
rules,  that  we  will  have  X  dollars  in  the  future  when  we  don't  have 
it  in  hand.  Last  year  we  had  a  couple  of  contracts  from  the  Corps 
of  Engineers  which  ran  over  $100,000. 

That  process  is  coming  to  an  end.  We  are  now  in  the  process  of 
signing  a  contract  with  the  Corps  for  $45,000,  but  I  can't  say  today 
who  is  going  to  walk  in  the  door  next  month  with  that  kind  of  con- 
tract in  hand.  So  it  is  very  difficult  for  us  to 

Mr.  Hover.  Let  me  ask  you  something,  Mr.  Kincaid.  The 
$641,000  in  1993,  was  that  average,  above  average,  or  below  aver- 
age? 

Mr.  KiNCAlD.  That  was  above  average  because  we  have  been 
building  the  external  revenue  sources  and  services  through  con- 
tracts with  agencies  like  the  Corps,  which  has  been  one  major  piece 
of  that. 

Now,  the  infrastructure  project  that  we  have  done  with  the  Corps 
is  coming  to  an  end,  so  we  do  not  have  in  sight  today  who  the  next 
contractor  will  be. 

Mr.  Hover.  What  would  be  the  average?  You  said  $641,000  was 
unusually  high.  What  would  be  an  average— $200,000,  $250,000? 

Mr.  KiNCAlD.  Yes,  I  think  that  is  fair  enough.  Since  the  53  per- 
cent appropriations  reduction  that  occurred  from  1985  to  1989,  the 
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Commission  has  been  gradually  increasing  its  external  revenue 
from  other  sources. 

Mr.  HOYER.  What  were  you  in  1985? 

Mr.  KiNCAID.  We  were  a  little  over  $2  million  in  1985.  We  had 
30  staff  in  1985.  We  went  down  to  16  staff  by  1989,  and  we  were 
18  staff  last  year.  We  are  now  12  staff  members. 

ACIR  chairman's  ROLE 

Mr.  HOYER.  Mr.  Darden. 

Mr.  Darden.  Governor  Winter,  I  appreciate  you  being  here.  It 
was  very  important.  I  think  that  you  personally  are  here  to  dem- 
onstrate your  commitment  to  the  Commission.  I  assume  that  you 
are  committed  to  stay  as  chairman  of  the  commission  through  the 
fiscal  year? 

Mr.  Winter.  Through  the  fiscal  year,  yes. 

Mr.  Darden.  Through  the  next 

Mr.  Winter.  As  long  as  there  is  a  commission. 

Mr.  Darden.  What  I  am  saying  is,  it  is  very  important  to  me  per- 
sonally that  you  stay  on. 

Mr.  Winter.  Thank  you,  very  much. 

Mr.  Darden.  And  you  do  intend  to  stay  on? 

Mr.  Winter.  Absolutely.  Absolutely. 

Mr.  Darden.  And  the  President,  you  and  he  have  talked  about 
it? 

Mr.  Winter.  Yes,  we  have.  Yes. 

Mr.  HOYER.  I  want  to  reiterate  Mr.  Darden's  observation  that 
quite  obviously,  governor,  you  can  have  an  impact  on  this  agency. 
Frankly  I  think  some  personal  proselytizing  on  your  part  would 
help  with  some  folks  who  have  a  view  that  this  agency  is  some- 
thing that  is  not  as  federally  oriented  as  you  believe  it  is. 

There  is  a  perception  that  this  is  essentially  the  Fed's  funding, 
an  organization  which  is  essentially  a  service  to  the  States  and 
local  government  in  terms  of  coordinating  their  efforts.  Yes,  it  helps 
them  look  at  how  they  can  deal  with  the  Feds,  but  it  is  more  a 
service  for  the  States  and  local  governments  than  it  is  for  the  Fed- 
eral Gk)vernment. 

I  think  that  is  the  perception  held  by  many.  You  obviously  have 
experience  on  that  issue  that  I  think  you  could  have  an  effect. 

Mr.  Winter.  I  would  hope  to  have  a  greater  role  than  that.  The 
statute  creating  ACIR  implies  that  that  role  will  be  greater. 

As  I  said  in  response  to  your  earlier  question,  I  think  if  you  just 
leave  it  to  the  States  and  locals,  it  will  be  a  less  than  useful  agen- 
cy. It  will  take  the  presence  of  the  Federal  Government  and  the  fi- 
nancial support  of  the  Federal  Government  to  make  it  an  effective 
agency. 

Admittedly,  it  may  not  have  been  as  effective  recently  as  it  might 
have  been,  for  whatever  reasons,  and  I  make  no  comment  on  that, 
but  I  think  it  can  be  made  an  effective  agency.  There  are  expecta- 
tions that,  as  a  result  of  the  renewed  energy  in  relation  to  ACIR, 
as  well  as  the  National  Performance  Review  suggesting  that  ACIR 
would  have  a  larger  role,  some  fairly  constructive  results  can  come 
out  of  it  ACIR's  work. 
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Mr.  HOYER.  We  have  some  additional  questions,  governor,  which 
I  think  are  very  important,  and  I  know  Mr.  Kincaid  will  address 
these  so  that  we  have  these  answers. 

Whether  or  not  this  Subcommittee  funds  this  organization  at  the 
levels  requested  or  last  year's  level,  we  are  going  to  have  this  issue 
raised  on  the  Floor.  We  need  to  have  backup  materials  so  we  can 
discuss  that  on  the  Floor.  Additionally,  I  think  some  individual 
communication  by  yourself  would  be  helpful. 

Mr.  WI^^^ER.  I  intend  to  do  that. 

Mr.  HoYER.  I  won't  belabor  this.  As  I  said  earlier,  I  think  this 
organization  does  do  good  work.  I  argued  for  it  on  the  Floor.  We 
lost  the  amendment,  but  I  think  there  is  a  very  useful  role  here 
that  is  not  being  performed  by  others. 

You  have  a  lot  of  the  local  government  organizations  involved 
and  this  is  the  sort  of  an  overarching  group  and  I  think  it  does 
good  work.  However,  we  need  to  make  the  case. 

Mr.  Winter.  Thank  you,  sir. 

Mr.  HOYER.  All  right,  if  you  will  answer  those  questions  as  soon 
as  possible,  then  we  will  utilize  this  on  the  floor. 

Mr.  Kincaid.  Thank  you. 

Mr.  HOYER.  Thank  you  very  much.  We  appreciate  your  being 
here. 

[Questions  submitted  for  the  record  and  budget  justification  ma- 
terials follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 
EFFECT  OF  "BUYOUT"  LEGISLATION  AND  REDUCTION  IN  FORCE 

Question.   Would  you  use  buyout  legislation  to  scale  back  your  workforce? 

Answer.  Of  the  Commission's  12  staff  members,  we  have  only  one  who  would  likely 
be  eligible  for  a  buy  out.   We  need  that  staff  member. 

Question.  If  such  legislation  is  not  passed  would  you  implement  a  reduction-in-force  and 
if  so  when  would  this  occur  and  how  many  people  would  be  affected? 

Answer.  ACIR's  workforce  has  already  been  reduced  from  30  to  12  people  since  1985, 
and  from  18  to  12  people  this  year.  The  Commission  is  not  in  a  position  to  take  further  staff 
cuts. 

Regrettably,  the  FY  1994  budget  reduction  required  the  early  retirement  of  three  faithful, 
productive,  and  long-serving  staff  members  from  whom  there  was  no  buyout  option.  In  addition 
to  losing  six  staff  positions  altogether,  ACIR  lost  two  good,  professional  staff  members  who 
were  concerned  about  their  long-term  job  security.  The  quality  of  staff  lost  by  ACIR  is 
indicated  by  the  fact  that  all  but  one  found  other  employment  imm«liately  or  soon  after  leaving 
ACIR. 

Question.   To  what  extent  would  such  legislation  help  or  hinder  your  efforts? 

Answer.  Buyout  legislation  was  not  available  to  help  ACIR  downsize  from  30  to  12  staff 
members;  consequently,  such  legislation  would  neither  help  nor  hinder  ACIR's  efforts. 

EFFECT  OF  FY  1994  FUNDING  REDUCTION 

Question.  During  House  consideration  of  the  FY  1994  appropriation  bill,  an  amendment 
was  agreed  to  which  eliminated  funding  for  ACIR.  The  Senate  subsequently  funded  ACIR  at 
$1  million  which  the  House  agreed  to  in  conference.  How  have  you  accommodated  this 
reduction  in  funding  in  FY  1994? 

Answer.  We  reduced  staff  by  one-third,  from  18  to  12,  and  reduced  office  space  by  43 
percent  at  the  beginning  of  FY  1994.  These  are  deeper  cuts  than  experienced  by  most  agencies. 
As  a  result,  we  are  treating  1994  as  a  transitional  year  in  which  we  are  completing  projects, 
maintaining  our  basic  information  services,  and  taking  the  restructuring  steps  outlined  in  the 
report  submitted  to  you  on  January  25,  1994.  ACIR  is  also  building  on  National  Performance 
Review  (NPR)  recommendations,  which  call  for  strengthening  ACIR.  The  staff  has  been 
managing  this  year  under  difficult  conditions  in  the  expectation  that  ACIR  will  have  resources 
in  the  future  to  meet  new  challenges. 

Question.   Do  you  believe  this  level  of  funding  has  made  your  operations  less  efficient? 

Answer.  Not  less  efficient,  but  less  comprehensive.  It  has  also  made  us  less  effective, 
because  demands  for  ACIR's  services  outstrip  our  capacity.  With  six  fewer  persons,  the 
remaining  staff  has  assumed  significant  additional  responsibilities  just  to  enable  the  Commission 
to  meet  its  essential  responsibilities.  For  example,  we  respond  to  several  hundred  unsolicited 
inquiries  a  month  from  news  media.  Congressional  staff,  public  officials,  academics,  and  others 
asking  for  information  and  publications. 

Faced  with  finishing  already  started  work  and  maintaining  routine  operations,  the  reduced 
budget  has  meant  eliminating  all  but  a  few  critical  short-term  new  assignments  of  importance 
to  Commission  members,  to  the  Congress,  and  to  the  President.    These  new  projects  have 
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included  such  tasks  as:  conducting  a  mini-summit  on  capital  budgeting  for  members  of  Congress 
and  staff;  working  with  the  Federal  Highway  Administration  to  examine  the  capacity  of  MPOs 
to  carry  out  their  responsibilities  under  ISTEA;  helping  the  Army  Corps  of  Engineers  develop 
the  National  Drought  Plan  authorized  by  the  Congress;  evaluating  mandate-relief  bills  pending 
in  Congress;  consulting  with  committee  staff  on  the  effects  on  local  governments  of  proposed 
Superfund  provisions;  and  working  with  NPR  to  implement  their  intergovernmental 
recommendations. 

ACIR  ROLE  IN  NATIONAL  PERFORMANCE  REVIEW 

Question.  Your  testimony  indicates  that  the  Vice  President's  National  Performance 
Review  included  recommendations  for  more  increased  efforts  on  the  part  of  ACIR.  What  NPR 
recommendations  are  specific  to  ACIR  programs? 

Answer.  Recommendation  FSL06  on  Strengthening  the  Intergovernmental  Partnership 
specifically  calls  for  a  strengthening  of  ACIR  to  enable  it  to  undertake  increased  efforts  to 
reinvent  intergovernmental  relations. 

Three  other  NPR  recommendations  pertain  directly  to  ACIR.  As  spelled  out  in 
Strengthening  the  Partnership  in  Intergovernmental  Service  Deliverv.  which  accompanies  the 
main  NPR  report  (pp.  23-25),  these  recommendations  call  on  ACIR  to:  (1)  Take  responsibility 
for  continuous  improvement  in  federal,  state,  and  local  partnership  and  intergovernmental  service 
delivery;  (2)  Develop  appropriate  benchmarks  and  performance  measures  to  improve  the 
understanding  of  public  service  delivery  effectiveness;  and  (3)  Convene  meetings  which  draw 
together  leaders  from  federal,  state,  and  local  governments  to  review,  refine,  and  advance  the 
intergovernmental  recommendations  of  the  National  Performance  Review. 

At  the  Commission's  meeting  on  December  1,  1993,  President  Clinton  asked  ACIR  to 
help  with  these  tasks,  and  a  deputy  director  of  the  NPR  staff  outlined  over  100  NPR 
recommendations  on  which  ACIR  could  be  helpful. 

The  task  is  large  because  most  public  service  delivery  in  the  United  States  is 
intergovernmental.  ACIR  was  established  to  facilitate  the  intergovernmental  partnership,  as  can 
be  seen  clearly  in  the  legislative  purposes  of  P.L.  86-380,  which  are  cited  in  the  NPR  report. 

Question.  What  do  you  estimate  will  be  the  level  of  your  involvement  with  implementing 
the  NPR  recommendations  in  1995? 

Answer.  Depending  on  the  level  of  ACIR's  budget,  I  would  estimate  50  to  70  percent. 
Virtually  all  of  NPR's  recommendations  are  compatible  with  ACIR  recommendations,  and  some 
of  them  are  the  same  as  long-standing  ACIR  recommendations.  The  Vice  President's  National 
Performance  Review  and  the  President's  support  for  ACIR  have  created  new  opportunities  to 
make  the  kind  of  progress  on  intergovernmental  reform  that  has  been  difficult  to  achieve  in 
recent  years. 

REVENUE  FROM  STATE/LOCAL  SOURCES 

Question.  ACIR  collects  revenue  from  State  and  local  government  through  the  sale  of 
products  as  well  as  research  grants.  The  budget  justification  material  indicates  that  ACIR 
anticipates  the  level  of  revenue  to  decrease  from  a  high  in  1993  of  $641 ,000  to  $22,000  in  1995. 
What  is  the  basis  for  your  anticipation  of  less  revenue  and  why  the  dramatic  decrease? 
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Answer.  We  do  not  exp>ect  a  decrease  or  less  revenue.  Let  me  clarify  two  points.  First, 
OMB  does  not  allow  us  to  project  anything  but  firmly  committed  revenue  in  our  budget 
justification  for  a  new  fiscal  year.  We  show  only  $22,000  because  that  amount  represents 
expected  revenue  from  one  long-standing,  annual,  agency  contract.  Thus,  what  appears  to  be 
a  decrease  is  only  due  to  this  bookkeeping  rule.  Second,  as  our  $641 ,000  1993  record  indicates, 
we  have  made,  and  will  continue  to  make,  successful  efforts  to  secure  non-appropriated  revenue 
to  supplement  our  appropriated  fiscal  foundation. 

Question.  The  direction  to  increase  the  level  of  support  from  outside  sources  to 
supplement  appropriated  funds  came  from  the  Appropriations  Committees,  why  are  you  changing 
that  direction  and  relying  more  heavily  on  appropriated  funds? 

Answer.  We  are  expressly  not  changing  direction.  The  budget  appears  to  show  such  a 
situation  only  because  of  the  OMB  rules  under  which  we  must  prepare  the  information  submitted 
to  OMB  and  the  Congress.  I  expect  our  resources  from  state  contributions,  research  grants,  and 
the  sale  of  products  in  FY  1995  to  be  at  or  above  the  levels  received  from  these  sources  in 
recent  years.  While  we  need  the  certainty  of  the  Congressional  appropriation  to  maintain  our 
basic  operations,  the  Commission  has  successfully  obtained  outside  funding  to  fulfill  its  statutory 
responsibilities.    We  remain  committed  to  doing  so. 

Question.  In  testimony  before  the  Committee  last  year,  ACIR  testified  that  anticipated 
State  contributions  for  FY  1993  would  be  $145,000,  however  this  year's  testimony  indicates  that 
the  actual  amount  from  State  contributions  was  $153,034.  This  is  down  from  a  high  of 
$203,000  in  FY  1991  State  contributions.  What  has  caused  this  reduction  in  State  contributions 
from  the  FY  1991  level? 

Answer.     The  principal  reason  has  been  the  severe  pressures  placed  on  many  state 
budgets  by  the  recession.  Several  states  that  were  unable  to  continue  their  contributions  in  1992 
and  1993  noted  their  full  support  for  ACIR,  and  expressed  regret  that  they  were  not  able  to 
contribute.    No  state  expressed  dissatisfaction  with  AClR's  work.    Now  that  we  are  out  of  the 
recession,  we  are  aggressively  trying  to  get  these  states  back  on  board. 

Question.  If  your  1993  estimate  was  almost  $10,000  less  that  actual  contributions,  how 
valid  is  your  FY  1994  and  FY  1995  estimates?  Do  you  plan  to  receive  State  contributions  in 
FY  1995? 

Answer.  I  have  personally  contacted  each  governor  asking  for  ACIR  support,  and  1  will 
continue  to  urge  governors  to  include  a  contribution  for  ACIR  in  their  1995  and  1996  budgets. 
As  a  result  of  these  efforts,  state  contributions  this  year  are  already  at  $42,000  compared  to 
$14,400  at  this  time  last  year.  Because  most  contributions  are  received  in  the  summer,  after  the 
July  1  start  of  most  state  fiscal  years,  it  is  very  difficult  for  ACIR  to  estimate  exactly  how  much 
will  be  received  in  FY  1994  or  1995.  Also,  because  ACIR  cannot  run  a  deficit,  we  project 
external  revenue  like  state  contributions  somewhat  conservatively,  so  as  to  be  sure  we  do  not 
come  up  short.  The  fact  that  we  projected  $145,000  for  FY  1993  and  actually  received 
$153,034  is,  I  believe,  evidence  of  very  good  long-range  budget  planning.  I  am  confident, 
moreover,  that  state  contributions  in  future  years  will  exceed  our  past  highs,  as  states  recover 
from  the  recession  and  respond  to  the  reinvigorated  ACIR. 
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PERFORMANCE  MEASUREMENT 

Question.  Have  you  conducted  a  review  of  the  management  of  ACIR  to  highlight 
performance  measures?  What  are  some  of  the  specific  measures  you  have  included  in  the  1995 
budget  which  reflect  this  review? 

Answer.  ACIR's  management  has  been  under  constant  review  and  adjustment  since  staff 
downsizing  began  in  the  mid-1980s.  We  had  to  become  more  efficient  to  maintain  productivity 
while  absorbing  budget  cuts  as  well  as  employee  pay  and  benefit,  rent,  and  other  cost  increases 
over  which  we  have  little  control. 

ACIR's  performance  and  productivity  have  historically  been  measured  primarily  by  the 
reports  and  other  such  products  issued  by  the  Commission.  By  these  measures,  ACIR  has 
remained  remarkably  productive  through  downsizing  and  budget  changes.  In  1993,  for  example, 
ACIR  issued  the  largest  number  of  policy  reports  since  1986.  Only  six  of  the  Commission's  34 
years  of  existence  were  more  productive,  and  the  staff  was  larger  in  every  one  of  those  years. 

To  give  you  an  indication  of  our  improved  productivity,  ACIR  had  3.5  staff  members 
per  published  reprart  in  1983  compared  to  1.1  staff  members  per  published  report  in  1993.  We 
expect  to  maintain  this  high  rate  of  productivity  in  FY  1995. 

Question.  In  conducting  this  review,  the  Committee  suggested  the  use  of  performance 
measurement  data,  especially  quality  and  customer  satisfaction  information.  What  data  have  you 
been  able  to  develop  to  measure  your  performance?  Is  the  application  of  these  data  reflected  in 
your  1995  budget  request? 

Answer.    The  steep  reduction  of  appropriated  funding  experienced  by  the  Commission 
for  FY  1994  severely  disrupted  prior-year  benchmarking  and  performance  measurement  plans. 
For  example,  plans  to  survey  the  more  than  18,000  users  of  Intergovernmental  Perspective  had 
to  be  delayed  because  of  funding  uncertainty  and  then  staff  reductions  this  year.    We  hope  to 
obtain  OMB  approval  to  field  the  survey  in  late  summer  or  early  fall. 

The  letters  received  by  the  Committee  in  support  of  ACIR  last  year  were  a  good  measure 
of  strong  performance  by  the  Commission.  Over  the  years,  every  time  the  Committee  has 
requested  such  letters,  the  response  has  been  overwhelming. 

Our  budget  justification  clearly  reflects  fiscal  performance  measures  in  terms  of  non- 
appropriated revenue  received  by  the  Commission  from  state  contributions,  report  sales,  grants 
and  contracts,  and  honoraria.  These  measures  show  excellent  performance,  with  the  exception 
of  the  decline  of  state  contributions  due  to  the  recession.  This  is  not  surprising  because  most 
enterprises  experience  declines  in  certain  forms  of  income  during  recessions. 

In  addition,  telephone  and  other  requests  for  information  are  answered  promptly,  usually 
on  the  same  working  day.  Information  is  often  sent  by  fax  immediately,  and  most  orders  for 
ACIR  reports  are  dispatched  within  24  hours. 

The  Commission  also  uses  a  monthly  progress  report  to  track  every  project  and  monitor 
targets  and  completions.  The  Commission's  quarterly  meetings  also  introduce  a  level  of 
discipline  for  staff  and  Commissioners  to  complete  projects  in  a  timely  manner. 

Employee  performance  is  evaluated  closely,  virtually  on  a  daily  basis,  because  of  the 
small  size  of  the  staff.  Most  recently  for  example,  a  new  receptionist  was,  after  unsuccessful 
counseling  efforts,  discharged  for  unsatisfactory  performance.  Thus,  ACIR  acts  quickly  to 
resolve  problems,  and  unproductive  staff  are  not  retained  by  the  Commission. 
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Question.  The  Committee  also  suggested  that  the  performance  measures  should  be  linked 
to  planning  and  agency  improvement  efforts.  How  have  you  used  these  measures  to 
"benchmark"  and  develop  strategic  plans  for  ACIR? 

Answer.  The  Commission  reviews  and  revises  its  long-range  work  program  about  once 
every  four  years.  As  part  of  that  process,  the  staff  convenes  meetings  with  all  of  ACIR's 
partners,  constituencies,  and  customers  to  see  how  we  have  been  doing  and  to  identify  new 
initiatives.  In  1992,  the  Chairman  appointed  an  Outreach  Committee  of  Commission  members 
to  start  this  review  process.  A  great  deal  of  useful  feedback  was  obtained  to  inform  the  current 
restructuring  of  ACIR's  work  program.  The  effort  begun  in  1992  now  has  to  be  substantially 
reformulated  in  light  of  the  deep  budget  reduction  of  FY  1994.  However,  the  Commission  is 
nearing  completion  of  a  new  strategic  planning  and  benchmarking  process. 
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Appendix  A 

NEW  DIRECTIONS  FOR  ACIR: 
WORK  PROGRAM  STRATEGIES  FOR  FY94  AND  BEYOND 


ACIR  Has  Been  Reinvented 

ACIR,  has  been  transformed  in  the  last  five  months  into  a  slimmed-down,  active 
participant  in  the  intergovernmental  arena.  Its  historic  roles  have  been  redefined,  and 
resources  have  been  reallocated  to  support  and  assist  the  Congress,  the  Administration,  and 
state  and  local  governments  in  working  together  more  smoothly,  effectively,  efficiently,  and 
equitably. 

The  Commission  has  adopted  the  following  five  goals  for  FY  1994: 

•  Strengthen  the  convening  role  of  ACIR  as  an  important  and  visible 
intergovernmental  forum  for  building  a  more  effective  and  cooperative 
intergovernmental  partnership. 

•  Focus  the  Commission's  agenda  more  sharply  on  critical  short-term  and 
long-term  intergovernmental  issues. 

•  Work  more  closely  and  cooperatively  with  the  Congress  and  the  President  to 
facilitate  more  effective  federal-state-local  cooperation  and  consultation. 

•  Work  more  closely  with  state  and  local  governments  and  their  national 
associations  to  facilitate  more  effective  intergovernmental  dialogue  and  service 
delivery. 

•  Enhance  the  implementation  of  ACIR's  recommendations  by  the  appropriate 
government  institutions-federal,  state,  and/or  local  -  with  immediate  focus  on 
ACIR's  recommendations  for  high-performance  public  works. 

After  filling  the  vacancies  on  the  Commission  arising  from  the  1992  elections. 
President  Clinton  met  with  the  reconstituted  Commission  on  December  1,  1993,  to  pledge  his 
strong  support  and  to  ask  the  Commission's  help  in  building  a  stronger  federal-state-local 
partnership. 

This  reinvention  is  in  line  with  the  recommendation  of  the  National  Performance 
Review  (NPR):  "Reinvent  the  Advisory  Conmiission  on  Intergovernmental  Relations  (ACIR) 
and  charge  it  with  responsibility  for  continuous  improvement  in  federal,  state,  and  local  part- 
nership and  intergovernmental  service  delivery."  NPR  noted  the  current  relevance  of  ACIR's 
sututory  charter  as  "a  framework  for  true  intergovernmental  collaboration,  and  the  potential 


199 


8 

for    continuous    improvement    and    performance    measurement    of   the    intergovernmental 
partnership. " 

The  statutory  purposes  of  ACIR  (P.L.  86-380,  as  amended),  which  have  guided  the 
Commission's  work  for  nearly  35  years,  are  to: 

(1)  Bring  together  representatives  of  the  federal,  state,  and  local  governments  for 
the  consideration  of  conmion  problems; 

(2)  Provide  a  forum  for  discussing  the  administration  and  coordination  of  federal 
grant  and  other  programs  requiring  intergovernmental  cooperation; 

(3)  Give  critical  attention  to  the  conditions  and  controls  involved  in  the 
administration  of  federal  grant  programs; 

(4)  Make  available  technical  assistance  to  the  executive  and  legislative  branches  of 
the  federal  government  in  the  review  of  proposed  legislation  to  determine  its 
overall  effect  on  the  federal  system; 

(5)  Encourage  discussion  and  study  at  an  early  stage  of  emerging  public  problems 
that  are  likely  to  require  intergovernmental  cooperation; 

(6)  Reconmiend,  within  the  framework  of  the  Constitution,  the  most  desirable 
allocation  of  govenunental  functions,  responsibilities  and  revenues  among  the 
several  levels  of  government;  and 

(7)  Recommend  methods  of  coordinating  and  simplifying  lax  laws  and 
administrative  practices  to  achieve  a  more  orderly  and  less  competitive  fiscal 
relationship  between  the  levels  of  government  and  to  reduce  the  burden  of 
compliance  for  taxpayers. 

ACIR's  Four  Reinvented  Roles 

In  response  to  the  President's  challenge  and  the  NPR  recommendations,  the 
Commission  redefmed  its  roles  in  the  federal  system  as  follows:  (1)  convener,  (2)  monitor, 
(3)  institutional  linkage  and  services  provider,  and  (4)  research  producer.  This  determination 
was  made  at  the  Commission's  meeting  on  February  14,  1994. 

At  the  same  meeting,  the  Commission  moved  toward  making  a  more  balanced 
allocation  of  available  resources  among  the  four  roles.  With  only  six  program  staff  positions 
(and  five  support  positions),  emphasis  must  be  placed  on  performing  the  most  essential  tasks. 

The  Commission's  work  program  strategies  for  FY94  and  beyond  are  described  below 
within  the  framework  of  the  four  redefined  roles. 
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ACIR's  Convening  Role 

Purpose.  The  Commission's  stamtory  authority  and  the  NPR  recommendations  both 
stress  the  role  of  the  Commission  as  a  convener  of  bipartisan  groups  of  elected  and  appointed 
officials  of  the  federal,  state,  and  local  governments  to  consider  a  wide  variety  of 
intergovernmental  topics.  These  topics  include  reviewing,  refining,  and  advancing  the 
intergovernmental  recommendations  of  the  National  Performance  Review. 

ACIR  Experience.  The  Commission  meetings  perform  part  of  this  convening 
function,  and  special  task  forces  provide  additional  opportunities  to  broaden  the  numbers  and 
types  of  officials  and  others  who  can  be  involved  in  intergovernmental  discussions.  It  is 
standard  ACIR  practice  to  convene  meetings  of  public  interest  group  representatives,  federal 
officials,  subject  matter  experts,  and  scholars  to  advise  on  its  work  programs  and  on 
individual  studies.  Over  the  past  three  years,  12  formal  groups  also  have  been  convened  to 
develop  consensus  statements  on  pressing  issues.  These  groups  have  produced 
recommendations  on  federal-state-local  cooperation  in  water  governance,  on  state  and  local 
partnership  with  the  Federal  Geographic  Dau  Committee,  and  on  a  more  effective,  efficient, 
and  equitable  federal  infrastructure  strategy.  The  Commission  has  endorsed  the 
recommendations  produced  by  these  groups. 

The  Commission  also  convened  the  first  national  meeting  of  state  ACIRs  in  1983,  and 
continues  to  encourage  and  participate  in  the  meetings  of  those  organizations  as  they  have 
occurred  almost  every  year  since  1983. 

In  addition,  the  Commission  holds  single-event  roundtable  discussions  and  conferences 
with  outside  experts,  some  separately  and  some  as  part  of  its  Commission  meetings.  Topics 
included  have  been  block  grants,  constitutional  law  cases  on  federalism,  homelessness, 
residential  community  associations,  metropolitan  transportation,  federal  regulation  of  state 
and  local  governments,  international  economic  competition,  environmental  decisionmaking; 
and  federal  infrastructure  strategies. 

Current  ACIR  Work.  During  FY94,  ACIR  will  convene: 

•  The  Capitol  Hill  Summit  on  Federal  Capital  Budgeting  (at  the  request  of 
Congressmen  Bob  Wise  and  William  dinger)  to  help  promote  action  on  this 
important  element  of  the  Commission's  recommendations  for  an  improved 
federal  infrastructure  strategy; 

•  Workshops  and  conferences  on  the  current  status  of  federalism  (as  part  of  the 
effort  to  recognize  the  Commission's  3Sth  anniversary)— perhaps  leading  to  a 
federalism  summit; 

•  Roundtable  discussions  of  current  topics  at  the  Commission's  regular  meetings; 
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and 

•  The  annual  meeting  of  the  state  ACIRs. 

Additional  Opportunities.  ACIR  has  been  approached,  separately,  by  the  Corps  of 
Engineers,  EPA,  FEMA,  and  the  Nuclear  Regulatory  Commission  about  the  possibility  of 
being  a  convening  agent  for  intergovernmental  consultations  they  need  to  undertake.  Such 
work  would  be  performed  on  a  cost-reimbursement  basis. 

ACIR's  Monitoring  Role 

Purpose.  A  key  responsibility  of  ACIR  since  its  inception  35  years  ago  has  been 
monitoring  how  the  intergovernmental  system  is  working,  collecting  and  compiling  basic  data 
about  it,  and  making  available  its  information  to  the  Congress,  the  President,  other  federal, 
state,  and  local  government  agencies,  researchers,  news  media,  and  the  public. 

ACIR  Experience.  The  Commission's  data  base  consists  of  over  300  studies  and 
reports  issued  on  a  wide  variety  of  topics,  including  several  report  series  that  are  issued  on  a 
regular  basis  to  provide  current  information.  This  information  is  regarded  by  many  as  the 
best  available  source  of  objective  data  about  intergovernmental  operations.  The  information 
is  made  available  through  sale  of  reports  (4,118  reports  were  sold  in  FY  1993),  public 
presentations  by  staff  before  various  groups,  and  responses  to  several  hundred  telephone 
inquiries  per  month. 

Current  ACIR  Work.  ACIR's  reduced  budget  curtailed  some  information  activities, 
but  it  is  planned  to  continue  the  key  elements  of  this  work  in  1994  and  1995  by  taking  the 
following  actions: 

•  Continue  to  issue  Significant  Features  of  Fiscal  Federalism  on  an  annual  basis, 
and  in  1995,  make  the  data  more  easily  and  currently  available  electronically. 
This  report  has  been  published  annually  since  1977,  and  is  among  the  most 
widely  used  of  ACIR's  publications. 

•  Update  Characteristics  of  Federal  Grant-in-Aid  Programs  to  State  and  Local 
Govenmients  in  1995. 

•  Continue  the  annual  public  opinion  poll,  but  include  only  two  or  three  long- 
term  trend  questions  that  have  been  asked  periodically  since  1972.  These 
questions  have  provided  insights  into  changing  national  attitudes  about  taxes 
and  service  delivery,  and  provided  a  basis  for  recommending  changes. 

•  Publish  three  issues  of  Intergovernmental  Perspective  (IP)  magazine  in  FY 
1994  and  four  issues  in  FY  1995.  This  ACIR  magazine  contains  articles, 
points  of  view,  and  research  reports  about  current  issues  in  intergovernmental 
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relations.  It  also  contains  a  special  feature  called  "Intergovernmental  Digest," 
designed  to  provide  timely  news  of  federalism  events  and  trends.  IP  keeps  a 
Commission  network  of  more  than  20,000  private  citizens,  public  officials, 
and  academics  well  informed  about  the  intergovernmental  system. 

•  Continue  responding  to  information  requests,  iiKluding  specialized  data 
collection  and  analyses  when  required  to  put  raw  statistical  data  in  perspective. 
During  1994,  some  special  analyses  in  process  are:  (1)  a  review  of  data  on 
local  government  financing  of  health  care  to  help  fill  a  gap  in  the  national 
discussions  about  health  care  reform;  (2)  a  review  of  some  recent  property  tax 
developments  occasioned  by  taxpayer  protests  in  several  states,  and  by  new 
technologies  for  administering  these  taxes;  and  (3)  an  update  of  the 
Commission's  reports  on  the  revenue  effects  of  extending  state  sales  taxes  to 
catalog  sales  for  use  by  the  Congress  in  considering  proposed  legislation  on 
this  subject  in  1994. 

•  Continue  updating  the  Director/  of  Intergovernmental  Organizations  and 
Contacts. 

•  Begin  monitoring  implementation  of  the  new  intergovernmental  executive 
orders  on  regulatory  relief  and  infrastructure  investment. 

•  Begin  monitoring  implementation  of  the  Commission's  recoimnendations  on 
the  federal  infrastrucnjre  strategy  (with  assistance  from  the  Corps  of 
Engineers). 

Additional  Oppormnities.  If  additional  funds  become  available,  ACIR  could  begin 
regularly  monitoring  the  congressional  fiscal  notes  process  (as  recommended  by  GAO).  Some 
preliminary  work  has  been  done  on  this  task  but  a  regular  process  has  not  yet  been 
established. 

Additional  funding  also  could  allow  ACIR  to  prepare  and  publish  some  of  the  data 
series  now  being  deferred,  annual  reports  on  the  status  of  federalism  in  America,  and/or 
reports  tracking  the  implementation  of  key  Commission  recommendations. 

ACIR's  Institutional  Linkage  and  Services  Role 

Purpose.  ACIR  exists  to  advise  the  Congress,  the  Executive  Branch,  the  executive 
and  legislative  branches  of  the  state  and  local  governments,  and  the  public  about  the  means 
of  improving  intergovernmental  relationships.  In  this  role,  ACIR  seeks  to  develop  closer 
relations  with  these  "customers"  and  to  serve  them  more  effectively. 

ACIR  Experience.  The  Congress  wrote  the  law  establishing  ACIR  following  a 
comprehensive  study  of  intergovernmental  issues  and  trends  prepared  by  a  special  study 
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associations  representing  state  and  local  governments  were  highly  supportive,  as  were  the 
congressional  sponsors. 

The  Commission  responds  to  presidential  and  congressional  requests  to  prepare 
specific  studies  for  them.  In  addition,  ACER  drafts  legislation  for  consideration  by  the 
Congress,  testifies  before  Congressional  committees,  assists  0MB  in  drafting 
intergovernmental  circulars  (and  administered  Circular  A-85  for  several  years),  assisted  HUD 
in  preparing  the  President's  National  Urban  Policy  Report  on  at  least  two  occasions, 
responds  to  legislative  referrals  from  the  Congress  and  0MB.  offers  suggested  state 
legislation  that  would  help  to  implement  ACIR  recommendations,  supports  the  State  and 
Local  Legal  Center,  and  performs  many  other  practical  services. 

One  ACIR  member  serves  as  a  liaison  member  of  the  Administrative  Conference  of 
the  U.S.  to  help  coordinate  mutual  interests  in  federal  administrative  law  as  it  affects  the 
state  and  local  governments. 

Federal  agencies  fund  special  ACIR  studies  of  interest  to  them.  Among  these  have 
been  Army.  Commerce,  DOT,  HUD,  Interior,  and  Justice.  ACIR  also  operated  a  library 
(including  a  selected  Federal  Depository  collection),  which  was  well  used  until  FY94  when  it 
was  closed  for  lack  of  funds.  ACIR's  publications  are  placed  in  about  1000  federal 
depository  libraries,  and  are  made  available  to  the  public.  In  the  mid-1980s,  the  Congress 
mandated  that  these  publications  be  sold. 

ACIR  has  assisted  Maryland,  Hawaii.  South  Carolina,  and  Chicago  to  prepare  tax 
studies  on  a  reimbursable  basis.  In  FY94-FY95,  it  is  expected  that  ACIR  will  be  assisting 
the  Ohio  Tax  Study  Commission. 

Current  ACIR  Work.  In  FY94,  ACIR  already  has  taken  steps  to  work  more  closely 
with  the  intergovernmental  community. 

•  ACIR  is  assisting  NPR  and  the  White  House  in  reinventing  the 
intergovernmental  partnership. 

•  ACIR  relationships  with  the  national  associations  of  state  and  local 
governments  are  being  strengthened  by  closer  and  more  frequent 
communications. 

•  Assistance  is  being  provided  to  several  congressional  committees,  at  their 
request. 

•  ACIR  is  participating  in  the  quarterly  conferences  convened  by  OMB's  Office 


204 


13 

of  Information  and  Regulatory  Affairs  (OIRA)  to  receive  state,  local,  and  trib- 
al government  input  into  the  federal  regulatory  planning  and  review  process. 

•  Legislative  and  regulatory  referrals  for  review  and  comment  on  the 
intergovernmental  implications  of  pending  federal  proposals  are 
encouraged. 

•  The  Commission  is  currently  doing  special  studies  for  the  Corps  of  Engineers 
to  further  the  implementation  of  the  federal  infrastructure  strategy,  and  for  the 
Federal  Highway  Administration  to  help  identify  the  gaps  between  what  is 
required  of  Metropolitan  Planning  Organizations  (MPOs)  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of  1991  (ISTEA)  and  the  capacity  of  the 
MPOs  to  respond.  The  Commission  also  expects  to  be  assisting  the  Corps  with 
the  intergovernmental  consultation  process  needed  to  settle  pending  water 
allocation  disputes  between  the  states  of  Alabama,  Florida,  and  Georgia. 

Additional  Opportunities.  The  Commission's  outreach  activities  are  limited  only  by 
the  resources  available  to  the  Commission. 

ACIR's  Research  Role 

Purpose.  P.L.  86-380  calls  on  the  Commission  to  "study  at  an  early  stage... emerging 
public  problems  that  are  likely  to  require  intergovernmental  cooperation." 

ACIR  Experience.  To  many  users  of  ACIR  materials,  the  Commission's  more  than 
300  research  reports  are  what  the  Commission  is  best  known  for.  Nearly  half  of  these 
reports  contain  policy  recommendations.  In  calendar  year  1993,  the  Commission  published 
14  new  reports. 

Current  ACIR  Work.  Although  the  research  program  has  been  scaled  back  in  order 
to  maintain  and  improve  the  Commission's  other  activities,  research  remains  an  important 
role  for  the  Commission.    Previously  initiated  research  studies  still  in  the  pipeline  include: 

•  Child  Care  in  the  American  Federal  System-about  to  go  to  the  printer. 

•  The  Tourist  Taxation  volume  in  the  Local  Revenue  Diversification  series  of 
reports-about  to  go  to  the  printer. 

•  Governing  Drought— a  special  report  to  the  Corps  of  Engineers  prepared  by 
ACIR  as  part  of  the  National  Drought  Study-final  draft  about  to  go  to  the 
Corps. 

•  A  Sourcebook  of  Guidance  Documents  for  implementing  ACIR's 
recommended  federal  infrastructure  strategy -in  the  final  editing  process. 
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•  Public  Works  Perspectives--a  book  of  readings  on  current  public  works  issues- 
-in  the  editing  stage. 

•  Federally  Induced  Costs~a  draft  policy  report  on  the  issue  of  unfunded  federal 
mandates—at  the  Commission  consideration  stage. 

•  Areawide  Organizations-an  information  report  updating  earlier  Commission 
research  to  assess  the  trends  of  the  1980s-at  the  draft  stage. 

•  The  Capacity  of  Metropolitan  Planning  Organizations  to  Respond  to 
requirements  of  the  Intermodal  Surface  Transportation  Efficiency  Act  of  1991- 
-research  funded  by  the  Federal  Highway  Administration-in  the  early  stages  of 
preparation. 

•  Improving  Education  Outcomes-research  on  the  effects  of  federal  mandates  on 
the  nation's  K-12  classroom  instruction  (funded  by  the  U.S.  Department  of 
Education  and  the  Pforzheimer  Foundation)  -at  a  mid-point  in  the  research. 

Three  new  research  initiatives  were  authorized  by  the  Commission  at  its  meeting  on 
Febmar>'  14,  1994: 

•  Unfunded  Federal  Mandates-for  short-term  anention. 

•  A  Comprehensive  Snidy  of  the  Need  to  Restructure  the  Nation's  Public 
Finance  System-for  long-term  consideration  (will  require  outside  funding  to 
go  beyond  a  brief  overview). 

•  A  series  of  intermediate-range  intergovenunental  assessments  of  federal 
program  reforms  such  as  health  care,  welfare,  and  crime-the  precise  nature  of 
which  is  to  be  determined. 

Also  under  consideration  by  the  Commission  is  a  proposal  for  outside  funding 
(possibly  to  be  matched  by  the  federal  government)  for  a  major  Intergovernmental 
Parmership  Initiative  that  would  convene  a  series  of  high-level  meetings  on  current  issues  of 
federalism  and  support  the  effort  with  background  research.  Further  consideration  will  be 
given  to  this  proposal  at  the  Commission's  meeting  on  April  14,  1994. 

Additional  Opportunities.  The  Commission  has  considered  a  long  list  of  additional 
potential  research  projects,  all  of  which  would  be  out  of  reach  unless  outside  funding  or  a 
higher  federal  appropriation  can  be  obtained.  Three  examples  are: 

•  "long-term  improvements  in  intergovernmental  grantmaking  and  regulation, 
and  assessing  intergovernmental  fiscal  impact  "-recommended  for  ACIR  by  the 
National  Performance  Review. 
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•  "Develop  appropriate  benchmarks  and  performance  measures  to 
improve  the  understanding  of  public  service  delivery  effectiveness"— 
recommended  for  ACIR  by  the  National  Performance  Review. 

•  Development  of  a  guidance  manual  to  assist  federal  executive  and  legislative 
agencies  in  preparing  intergovenunental  assessments— recommended  for  ACIR 
by  the  National  Conference  on  High  Performance  Public  Works  and  endorsed 
in  principle  by  the  Commission  on  February  14,  1994. 

Summarv 

The  following  table  summarizes  the  ACIR  work  program  for  fiscal  years  1993-1995. 
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Roles,  Programs  and  Projects 


Fiscal  Years 

FY  1993 

FY  1994 

FY  1995 

Qi 

02   1   03    1   Q4 

Qi 

Q2    1   q3    1   Q4 

Qi 

Q2   1   Q3 

Q4 

CONVENING  ROLE  (Meeting 
Dates) 

1       Cofnmisioa  Meeting 

X 

X 

X 

X 

X  X 

X 

X 

X 

X 

X 

7     ? 

7 

7 

7 

7 

X 

X 

4.       Anmul  Meeting  ofSUle  ACOtl  ~ 

X 

X 

X 

3.      Tisk  Forces. 

1 

t)      Geographic  Inforrnalioo - 

X 

b)      Infriitnjcture .._ » 

XXX 

6.      Thirken  and  Critia  Setiiom...- 

X    X 

X     X 

X    X 

X 

X 

7 

7 

7 

7 

7.       Intcrgovemmenl*!  Putnenhip 
Initiative 

•  • 

•  •  • 

ooo 

ooo 

ooo 

ooo 

MONITORING  ROLE  (Publication 
Dates) 

1.       FilfllDall                              

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

4.       Directory  of  Intergovtmmental 
Contact! 

5        Inlereovemnictrtal  Perroective 
Magazine 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

6.       Status  of  N PR  Recocnmcndatiooi 

•  • 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

7.       Status  of  ACIR  Recommendations 

•  •  • 

•  •  • 

•  •  • 

... 

LINKING  AND  SERVICE  ROLE 

(Level  of  Effort) 

1        Assistance  Requested  by  Fedcnl 

ooo 

ooo 

ooo 

ooo 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

7 

7 

? 

2.       Assistance  Requested  by  Stale/Local 
Govts 

•  • 

•  • 

3.       Liaison  with  Federal/Stale/Local 
Govts.  National  Associations,  and 
ACUS 

0  0  0 

0  0  0 

ooo 

0  0  0 

0  0  0 

0  0  0 

0  00 

4       Legislative  and  Rulemaking  Refenals... 

•  •  • 

•  •  • 

•  •  • 

•  •  • 

•   •  • 

•  •  • 

•  •  • 

•  •  • 

ooo 

ooo 

0  0  0 

0  0  0 

3.       Marketing  ACIR  Products. 

6.       Filling  Information  Requests 

•  •  • 

0  0  0 

•  •  • 
ooo 

•  •  • 

0  0  0 

•  •  • 

ooo 

•  •  • 
0  0  0 

•  •  • 

0  0  0 

•  •  • 

0  0  0 

«  •  • 

0  0  0 

0  0  0 

0  0  0 

ooo 

ooo 

RESEARCH  ROLE  (Publication  Dates) 

•  •  • 

1        Federal  Regulation  of  State/Local 
Govts 

X 

2        Local  Go^  Autonomy 

X 

3        Public  Works 

X 

X 

4.      Tourist  Taxation       

X 

5.      Child  Cart - 

X 

X 

7       Federally  Induced  Costs ....- 

X 

X 

9.       Improving  Education  Outcome!. 

X 

10      The  Capacity  of  MPOs... 

X 

1 1      Unfunded  Federal  Mandates. 

•  • 

•  •  • 

1 2.     Intergovernmental  Assessment  of 

•  • 

•  •  • 

0  0  0 

0  0  0 

0  0  0 

0  0  0 

1 3      Restructuring  the  Federal  Fiical 
System 

•  • 

•  •  • 

ooo 

0  0  0 

ooo 

0  0  0 

Legend:  •  •  •  (Minimal  Erforty,  ooo  (Moderate  EfTort);  OOO  (Major  Effoit) 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 
Budget  Request  For  Fiscal  Year  1995 


1994  Salaries  and  Expense  Appropriation  Request    $1,000,000 

Indicated  Change  $400,000 

1995  Salaries  and  Expense  Appropriation  Request  $1,400,000 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

Federal  Funds 

General  and  special  funds: 

SALARIES  AND  EXPENSES 


For  expenses  necessary  to  carry  out  the  provisions  of 
the  Advisory  Commission  on  Intergovernmental  Rela- 
tions Act  of  1959.  as  amended,  42  U.S.C.  4271-79. 
fSl.000.0001.    and    additional    amounts  not  to  exceed  Sl.400.000 

5200,000,  collected  from  the  sale  of  publications  shall 
be  credited  to  and  used  for  the  purposes  of  this  appro- 
priation. (Independent  Agencies  Appropriations  Act.  1994.) 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 
Cost  Analysis  of  FY  1995  Budget 
The  percentages  in  the  table  below  show  how  much  of  ACIR's  appropriation  is  spent  on 
four  object  classifications  in  each  of  the  three  budget  years— PY,  CY,  and  BY.  In  J^  1994, 
nondiscretionary  expenditures  will  consume  all  of  ACIR's  appropriation  and  an  additional 
$205,000  in  earned  income.  It  is  hoped  that  in  FY  1995,  appropriated  income  can  be  used  to 
cover  all  nondiscretionary  costs. 


Expenditure  (in  $000s) 

FY  1993 
Amount    Percent 

FY  1994 

Amount    Percent 

FY  1995 
Amount    Percent 

(Appropriation) 

After  GRH  Sequester 

$1,820 

100.00 

$1,000 

100.00 

$1,400 

100.00 

Personnel  Costs 

874 

48.02 

772 

77.20 

877 

62.64 

Personnel  Benefits: 
Civilian 

204 

11.21 

194 

19.40 

193 

13.79 

Rental  payments  to  GSA 

279 

15.33 

160 

16.00 

160 

11.43 

Communications,  utilities, 

and  miscellaneous  charges     79 

4.34 

79 

7.90 

79 

5.64 

Earmarked  Appropriation 

500 

27.47 

-0- 

0.00 

-0- 

0.00 

Total  Expenditures,  and 
as  a  Percent  of 
Appropriation 

$1,936 

$1,205 

120.50 

$1,309 

93.50 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 

10-Year  Budget  Comparison 

(in  thousands  of  dollars) 

The  table  below  indicates  that  from  FY  1986  through  FY  1993  ACER'S  appropriation  has 
decreased  by  $953,000  or  over  51%.  This  decline  stands  in  direct  contrast  to  growth  in  many 
other  federal  agency  appropriations,  the  rate  of  inflation,  and  the  annual  GNP.  The  largest 
share  of  the  decrease  has  been  taken  out  of  personnel.  The  part  of  ACIR's  appropriation  to- 
tally under  agency  control,  referred  to  as  discretionary,  has  been  reduced  from  a  high  of 
$634,000  in  FY  1987  to  zero  in  P^  1994.  In  FY  1995,  ACIR  is  seeking  just  $91,000  in  discretion- 
ary funding. 


Personnel  Benefits 

Amount  In 

Rent,  Communications 

Discretionary 

Fiscal 

Presidential 

Amount 

and  Miscellaneous 

Earmarked 

Portion  of 

Year 

Budget 

Appropriated 

Charges 

Appropriation 

Appropriation* 

1986 

2,058 

1,953 

1,456 

497 

1987 

1,750 

1,750 

1,116 

634 

1988 

1,390 

1,378 

1,127 

263 

1989 

1,275 

1,040 

1,091 

-0- 

1990 

1,300 

1,285 

1,222 

63 

1991 

1,300 

1,300 

1,335 

-0- 

1992 

1,330 

1,330 

1,477 

-0- 

1993 

1,495 

1,820 

1,436 

500 

-0- 

1994 

1,859 

1,000 

1,205 

-0- 

1995 

1,400 

1,309 

91 

•Includes  obligations  for  printing,  contractors  (predominantly  research),  supplies,  travel,  and  equip- 
ment. 

Notes: 
1987— Staff  reduced  by  five  full-time  positions. 
1988— Staff  reduced  by  two  full-time  positions. 
1989— Staff  reduced  l^  one  full-time  position. 
1990— Staff  increased  by  one  full-time  position. 
1991— Staff  increased  t^  two  full-time  positions. 
1993— Staff  reduced  by  six  full-time  positions. 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

Federal  Funds 
General  and  special  funds: 

SALARIES  AND  EXPENSES 

The  Advisory  Commission  on  Intergovernmental  Relations  (ACIR)  is  a  26-member  inde- 
pendent, bipartisan  body.  The  Commission  and  its  staff  examine  Federal,  state,  and  local 
trends,  events,  programs,  and  finances  that  affect  intergovernmental  relations.  On  request, 
proposed  legislation  and  executive  actions  are  reviewed  to  determine  their  overall  effect  on 
the  federal  system.  The  Commission  identifies  emerging  problems  of  Federal-state-local 
relations  and  assists  states  and  localities  in  anticipating  and  meeting  problems  caused  by 
various  intergovernmental  overlaps  and  conflicts,  and  makes  recommendations  concerning 
the  workings  and  structural  arrangements  of  governmental  units  and  allocation  of  responsi- 
bilities and  revenues  among  governments.  The  recommendations  and  published  reports 
growing  out  of  the  Commission's  work  are  submitted  to  the  executive  and  legislative 
branches  of  Federal,  state,  and  local  governments  for  appropriate  action. 

Continuing  projects  of  the  Commission  include  annual  publication  of  a  volume  on  Signif- 
icant Features  of  Fiscal  Federalism;  converting  the  data  from  Significant  Features  to  microcom- 
puter diskettes;  assessing  the  changing  public  attitudes  on  governments  and  taxes  each  year; 
publishing  data  biennially  on  state  fiscal  capacity  and  effort;  publishing  a  periodic  catalog  of 
federal  aid;  surveying  and  identifying  trends  in  state  and  local  finances;  monitoring  key 
intergovernmental  legislation  of  federal,  state,  and  local  governments;  publication  of  a  quar- 
terly magazine,  Intergovernmental  Perspective;  and  providing  educational  and  technical  assis- 
tance to  Federal,  state,  and  local  governments  regarding  Commission  recommendations. 

Appropriations  finance  the  personnel  and  personnel-related  expenses  incurred  in  the 
basic  day-to-day  operations  of  the  Commission. 


217 


-  26  - 

ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SAUVRIES  AND  EXPENSES 

Program  and  Financing  (in  thousands  of  dollars) 

93  94  95 

55-1100-0-1-808 

Program  b;  activities: 

Direct  Program: 

00.01                General  administration   363                              200                             200 

00.02               Intergovernmental  research   1,516                             840                          1,240 

00.01                     Total  direct  program 1,879                           1,040                           1,440 

01.01           Reimbursable  program 578                              335                                22 

10.00                    Total  Obligations 2,457                           1375                          1,462 

Financing: 

39.00                      Budget  authority  (gross)   2,461                            1,375                           1,462 

Budget  authority: 
Current: 

40  00               Appropriation   1,820                          1,000                          1.400 

Permanent: 
68.00  Spending  Authority  from  ofTsettiog 

collections  (new)   641                             375                              62 

Relation  of  obligations  to  outlays: 

71.00          Tbtal  obligations 2,457                          1,375                          1,462 

7140          Obligated  balance,  start  of  year  126                             130                              30 

74.40          Obligated  balance,  end  of  year -130                             -30                            -20 

77.00          Adjustment  in  expired  accounts -15                             ...                            ... 

87.00               Outlays  (gross) 2,438                          1,475                          1,472 

Ajustments  to  budget  authority  and  outlays: 
Deduaions  for  offsetting  collections: 

88.00               Federal  funds -578                           -335                            -22 

88.40               Non-Federal  sources -63                             -40                            -40 

88.90                    Tbtal.  offsetting  coUections -<41                           -375                            -62 

89  00               Budget  authority  (net)) 1,820                          1,000                          1,400 

90.00               OutUys  (gross) 1,797                          1,100                          1,410 
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ADVISORY  COMMISSION  ON    INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 
Object  Classification  (in  thousands  of  dollars) 

93  94 

55-1100-0-1-806 

Direct  obligations 

Personnel  compensation: 

11.1  Full-time  permanent 

11.3  Other  than  full-time  permanent 

11.5  Other  personnel  compensation 


12.1 


21.0 
21.0 
21.0 
22.0 
23.1 
23.2 
24.0 
25.0 
26.0 
31.0 


Total  personnel  ^mpensation  . 
Civilian  personnel  benefits 

lb  former  employees 

Travel  and  Transportation  of  persons: 

Staff  Travel 

Commission  Travel  

Invitational  Travel 

Transportation  of  things 

Rental  payments  to  GSA  

Other  rent,  communications  &  utilities   . 

Printing  

Other  services  

Supplies  and  materials 

Equipment   


99.0            Subtotal,  direct  obligations 
99.0       Reimbursable  obligations 


95 


1,082 

757 

825 

2 

3 

3 

1,084 

760 

828 

.231 

157 

181 

10 

15 

7  ' 

5 

279 

200 

90 

90 

203 

33 

111 

36 

30 

9 

1,879 

1,040 

1,440 

578 

335 

22 

99.9 


Tbtal  obligations . 


2,457 


1,375 


1,462 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 
Average  Grades  and  Salaries 

93  94  95 

55-1100-0-1-806 

Direct: 

Average  grade,  grades  established 

by  head  of  agency  12.9  12.4  12.0 

Average  salary  $58,418  $53,107  $42,003 
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Advisory  Commission  on  Intergovernmental  Relations 

Trust  Funds 

CONTRIBUTIONS 

In  FY  1993,  these  trust  funds  were,  for  the  fifth  time  in  ACIR's  history,  used  to  under- 
write basic  Commission  research. 

Normally,  contributions  from  state  and  local  governments  and  nonprofit  organizations 
are  used  to  strengthen  the  Commission's  clearinghouse,  information,  and  policy  education 
services  to  state  and  local  governments,  and  to  improve  intergovernmental  coordination  and 
relations.  Specific  items  financed  by  this  account  include  the  Commission's  quarterly  publi- 
cation. Intergovernmental  Perspective;  printing  of  Commission  reports;  summaries  of  full 
Commission  reports  published  as  the  In  Brief  senes;  and  reprints  of  popular  out-of-print  but 
timely  Commission  reports. 
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ADVISORY  Commission  on  intergovernmental  Relations 

TRUST  FUND  (CONTRIBUTIONS) 
Program  and  Financing  (in  thousands  of  dollars) 

93  94 

55-1100-0-1-806 

Program  by  activities: 

10.00     Total  obligations 253                             383 

Financing: 

Offsetting  collections  from: 

17.00     Recovery  of  prior  year  obligations -8                            -10 

21.40     Unobligated  balance  available,  Stan  of  year  .  -290                            -202 

24.40     Unobligated  balance  available,  end  of  year  .  202                                 9 

39  00           Budget  authority  (gross) 157                              180 

60.0S  Budget  authority  (appropriation) 

(indefinite)  151                            180 

68.00  Spending  authority  from  offsetting 

collections  (new)  6 

Relation  of  obligations  to  outlays: 

71.00          Total  obligations 253                            383 

72.00          Obligated  balance,  start  of  year  24                              53 

74.00          Obligated  balance,  end  of  year -53                          -23 

78.00          Adjustments  in  unexpired  accounts -8 

90.00                    Outlays  (gross) 216                            413 

Ajustments  to  budget  authority  and  outlays: 
Deductions  for  offsetting  collections: 

88.00               Federal  funds ... 

88.40                Non-Federal  sources -6                              ... 

88.90                    Ibtal,  offsetting  collections -6 

89.00               Budget  authority  (net)  151                             180 

90.00               Outlays  (net) 210                            413 


95 


154 


-84 
100 
170 


170 


154 

23 

-20 


157 


170 
157 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

TRUST  FUND  (CONTRIBUTIONS) 
Object  Classification  (in  thousands  of  dollars) 

93  94 

55-1100-0-1-806 

21.0  Travel  and  transportation  of  persons  8  53 

22.0  Transportation  of  Things   -••  7 

23.1  Rental  Payments  to  GSA ...  190 

23.3  Communications,  utilities,  and 

miscellaneous  charges 63  50 

24.0       Printing  and  reproduction   84  1 

25.0       Other  services   93  55 

26.0       Supplies  and  materials  ...  27 

31.0       Equipment  5 

90.0       Total  obligations 253  383 


95 

10 
7 


60 

1 

67 


154 
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CONSOUDATED  SCHEDULE  OF  PERMANENT  POSmONS 

ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

DETAIL  OF  PERMANENT  POSITIONS 


5S-1 100-0-1-806 

Executive  Level  V 

IR-17  

IR-14  

IR-13  

IR-12  

rR-9 

IR-8 

IR-6 

Total  permanent  positions 

Temporary 

Unfllled  positions,  end  of  period 
Toul  FTE  end  of  period   


93 


94 


95 


1 

2 

2 

3 

... 

3 

... 

11 

12 

16 

1 

6 

12 

14 

17 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SAIJi^RIES  AND  EXPENSES 

Permanent  Staff 

2/25/94 

Kincaid,  John,  Executive  Director 

Dearborn,  Philip  M.,  Director,  Government  Finance  Research 

McDowell,  Bruce  D.,  Director,  Government  Policy  Research 

Benjamin,  Seth  B.,  Senior  Analyst 

Casey,  Joan,  Information  Officer 

Fortineau,  Cheryl,  Administrative  Secretary 

Gordon,  Cameron,  Senior  Analyst 

Griffiths,  Charles,  Senior  Analyst 

Jones,  MacArthur  C,  Publications  Assistant 

Smith,  Betty,  Personnel  Officer 

Wagner,  Stanley,  Budget  and  Management  Officer 

Ward,  Venessa,  Marketing  Assistant 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 

Members  of  the  Commission 
9/8/93 

Private  Citizens 

Daniel  J.  Elazar,  Philadelphia,  Pennsylvania 

Mary  Ellen  Joyce,  Arlington,  Virginia 

William  F.  Winter,  Chairman,  Jackson,  Mississippi 

Members  of  the  U.S.  Senate 

Daniel  K.  Akaka,  Hawaii 
Byron  L.  Dorgan,  North  Dakota 
Dave  Durenberger,  Minnesota 

Members  of  the  U.S.  House  of  Representatives 

James  P.  Moran,  Virginia 
Donald  M.  Payne,  New  Jersey 
Steven  H.  Schlff,  New  Mexico 

Officers  of  the  Executive  Branch,  U.S.  Government 

Carol  M.  Browner,  Administrator,  U.S.  Environmental  Protection  Agency 

Marcia  L.  Hale,  Assistant  to  the  President 

and  Director  of  Intergovernmental  Affairs 

Richard  W.  Riley,  U.S.  Secretary  of  Education 

Governors 

Arne  H.  Carlson,  Minnesota 
Howard  Dean,  Vermont 
Michael  O.  Leavitt,  Utah 
Robert  J.  Miller,  Nevada 

Mayors 

Victor  H.  Ashe,  Knoxville,  Tennessee 

Robert  M.  Isaac.  Colorado  Springs,  Colorado 

Edward  G.  Rendell,  Philadelphia,  Pennsylvania 

Bruce  Todd,  Austin,  Texas 

Members  of  State  Legislatures 

Paul  Bud  Burke,  President,  Kansas  Senate 

Art  Hamilton,  Minority  Leader,  Arizona  House  of  Representatives 

Samuel  B.  Nunez,  Jr.,  President,  Louisiana  Senate 

Elected  County  Officials 

Gloria  Molina,  Los  Angeles  County,  California,  Board  of  Supervisors 

John  H.  Stroger,  Cook  County,  Illinois.  Commission 

Barbara  Sheen  Todd,  Pinellas  County,  Florida,  Board  of  Commissioners 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

TRUST  FUND  (CONTRIBUTIONS) 
State  Contributions  Received 
State  Amount 


Arizona 

6,000 

Ariiansas 

6,000 

California 

13,000 

Colorado 

6,000 

Connecticut 

5,000 

Florida 

5,000 

Hawaii 

5.000 

Indiana 

7,000 

Kansas 

6,000 

Kentucky 

6.000 

Maryland 

5,400 

Minnesota 

3,000 

Missouri 

7,000 

New  Hampshire 

5,000 

New  Jersey 

7,000 

New  Mexico 

5,000 

Ohio 

7,840 

Oklahoma 

6,000 

Pennsylvania 

9,000 

Rhode  Island 

5,000 

South  Carolina 

6,000 

Tennessee 

6,000 

Virginia 

8,794 

Wisconsin 

7,000 

24  States 

$153,034 
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Advisory  Commission  on  Intergovernmental  Relations 

trust  fund  (contributions) 

Honorariums  Received 

Payee  Amount 

University  of  Syracuse  $300.00 

Meridian  House  International  400.00 

State  of  Kansas  500.00 

University  of  Minnesota  600.00 

Temple  University  300.00 

Center  for  Civic  Education  150.00 

Japan  Local  Government  Center  1,025.00 

North  Texas  State  University  1,000.00 

Total  $4,275 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 

Reimbursable  Program  Reimbursements  by 
Object  Classification 

Object  Classification 

Payee  Amount 


U.S.  Army  Corps  Of  Engineers  $50,000 

U.S.  Army  Corps  Of  Engineers  146,000 

U.S.  Army  Corps  Of  Engineers  25,000 

U.S.  Army  Corps  Of  Engineers  200,000 

U.S.  Army  Corps  Of  Engineers  59,475 

Harry  S.  IVuman  Scholarhip  Foundation  20,000 

Eisenhower  Exchange  Fellowship,  Inc.  1,800 

U.S.  Geological  Survey  76,000 

Total  $578,275 


Invitational  Travel  59.700 

TVansportation  of  Things  3,600 

Other  Services  440.300 

Supplies  2,200 

Total  529,800 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 

Reimbursable  Program  Receipts 

Agency:  Harry  S.  Thiman  Scholarship  Foundation 

Amount  $20,000 

Time  Frame:  October  1,  1990,  to  September  30,  1991 

Purpose:  Administrative  Services 

Agency:  U.S.  Army  Corps  of  Engineers 

Amount:  $21,000 

Time  Frame:        March  1,  1993,  to  February  28,  1994 

Purpose:  Investigate  and  report  on  the  various  means  by  which  public  works 

infrastructure  investments  are  financed  at  present,  and  formulate  and 

assess  possible  improvements. 

Agency:  U.S.  Army  Corps  of  Engineers 

Amount:  $75,000 

Time  Frame:        November  1,  1992,  to  December  31,  1993 

Purpose:  Recommend  and  implement  a  decision  making  algorithm  which  can  be 

used  in  four  regional  drought  preparedness  studies. 

Agency:  U.S.  Geological  Survey 

Amount:  $155,300 

Time  Frame:        September  15,  1992,  to  Februa^'  28,  1994 

Purpose:  To  support  the  Federal  Geographic  Data  Conunittee's  efforts  to  build 

partnerships  between  the  federal  government  and  state,  regional,  and  local 
governments  to  develop  the  national  spatial  data  infrastructure. 

Agency:  U.S.  Army  Corps  of  Engineers 

Amount:  $121,000 

Time  Frame:         April  1,  1991,  to  September  30,  1993 

Purpose:  Arrange  and  conduct  formal  discussions  on  infrastructure  issues  involving 

federal  agencies.  Congressional  committee  sta&,  and  state  and  local 
governments,  public  interest  groups,  and  the  private  sector. 

Agency:  U.S.  Army  Corps  of  Engineers 

Amount:  $250,000 

Time  Frame:        February  16,  1993,  to  September  30,  1993 
Purpose:  Federal  agency  coordination  and  interaction  with  state  and  local 

governments  to  develop  a  federal  infrastructure  strategy 

Agency:  Eisenhower  Exchange  Fellowship,  Inc. 

Amount:  $1,800 

Tune  Frame:  October  1,  1990,  to  September  30,  1991 

Purpose:  Administrative  Services 
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ADVISORY  COMMISSION  ON  INTERGOVERNMENTAL  RELATIONS 

Trust  Fund 
Other  Receipts 

Westem  Governors'  Association  SS,S0O.OO 

Board  for  International  Broadcasten  6,9S4J0 

Tout  S12309J0 
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ADVISORY  COMMISSION  ON   INTERGOVERNMENTAL  RELATIONS 

SALARIES  AND  EXPENSES 
Invitational    Travel 

Purpose 

Staff  Position  Interview 

Staff  Position  Interview 

Staff  Position  Interview 

Thinkers'  Session  on  Research  Agenda 

Critics'  Session  on  Child  Care 

Critics'  Session  on  Child  Care 

National  Drought  Planning  Study  Meeting 

Thinkers'  Session  on  Research  Agenda 

Thinkers'  Session  on  Research  Agenda 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Commission  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Conunittee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Commiiice  Partnership  Meeting 

Federal  Geographic  Data  Commiucc  Partnership  Meeting 

Federal  Geographic  Data  Conmiitiee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Commiucc  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Critics'  Session  on  Local  Government  Autonomy 

State  luxation  of  Tblecommunications  Meeting 

State  luxation  of  Telecommunications  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

State  luxation  of  ffelecommunications  Meeting 

Updationg  "State  and  Local  Roles  in  the  Federal  System"  Meeting 

State  Ikxation  of  Telecommunications  Meeting 

Attend  Drought  Plarming  Study/Kanawha  Basin  Workshop 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 


Payee 

Amount 

E.  Shienbaum 

244.80 

E.  Shienbaum 

226.80 

D.  Renz 

479.64 

G.  Comia 

681.25 

M.  Lamer 

154.50 

R.  Kordesh 

280.56 

W.  Lord 

903.85 

S.  Wallace 

350.60 

M.  Falconer 

744.50 

R.  Wehling 

467.00 

N.  Meiszer 

444.00 

S.  PameU 

530.15 

D.  Stage 

734.00 

R.  "Bupier 

297.00 

R.  Johnson 

555.95 

W.  Holland 

631.20 

K.  Bratten 

768.25 

R.Vam 

421.50 

J.  Sesso 

1085.25 

D.  Schmidt 

236.50 

R.  Murphy 

547.25 

J.  Shomenta 

878.00 

C.  Blackmon 

496.00 

A.  Azari 

414.60 

G.  Gamer 

475.00 

S.  Mccray 

499.00 

S.  Pamell 

598.00 

D.  Schmidt 

443.90 

J.  Shomenta 

621.00 

J.  Sesso 

1480.(HI 

N.  Meiszer 

53y.(K) 

R.  Wehling 

485.00 

D.  Stage 

433.46 

R.  Murphy 

523.00 

K.  Braaten 

758.25 

A.  Azari 

574.60 

C.  Blackmon 

482.00 

M.  Libonati 

118.00 

R.  Choura 

663.00 

K.  Brown 

210.05 

R.Vam 

471.90 

K.  Siderelis 

447.00 

K.  Siderelis 

239.50 

J.  Peters 

384.00 

R.  Cole 

426.00 

W.  Ryan 

478.30 

W.  Lord 

1317.45 

W.  HoUand 

618.% 

R. Johnson 

634.35 

234 


43- 


Advisory  commission  on  Intergovernmental  Relations 


F.  Usina 

635.95 

L.  Johnson 

515.00 

R.  Cheski 

471.50 

W.  Lord 

691.U 

G.  Gamer 

531.00 

R.  Binz 

552.80 

D.  Schmidt 

438.00 

S.  Dooley 

690.00 

S.  PameU 

578.00 

R.  Murphy 

469.50 

R.  Wehling 

461.00 

S.  Mccray 

4%.00 

D.  Stage 

773.50 

J.  Shoraenta 

1136.64 

J.  Sesso 

963.00 

R.  Johnson 

680.55 

W.  HoUand 

717.00 

S.  Schechter 

490.00 

K.  Palmer 

414.84 

R.  Jelier 

513.80 

A.  Azari 

437.00 

R.  Cheski 

588.00 

K.  Siderelis 

425.50 

M.  Pagano 

520.00 

R.  Mulready 

807.17 

W.  Blomquist 

396.00 

M.  Pompili 

437.90 

R.  Everts 

303.00 

P.  Butkus 

541.02 

R.  Vam 

520.50 

R.  Murphy 

600.80 

M.  Borsykowsky 

200.75 

A.  Azari 

555.80 

J.  Ranfranz 

588.00 

R.  Wehling 

512.00 

R. Johnson 

725.80 

D.  Schmidt 

285.00 

D.  Stage 

760.30 

N.  Meiszer 

666.79 

M.  Marsh 

737.00 

C.  Weissert 

391.50 

M.  Pompili 

413.24 

F.  Usina 

728.50 

C.  Blackmon 

403.20 

R.  Tkupier 

714.80 

J.  Bourquard 

671.20 

J.  Bourquard 

535.50 

R.  Vam 

544.00 

S.  Reznick 

198.00 

J.  Bourquard 

666.40 

SALARIES  AND  EXPENSES 
Invitational    Travel  (cont.) 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Cedar  and  Green  Basin  Workshops 

Federal  Geographic  Data  Committee  Partnership  Meeting 

State  luxation  of  l^lecommunications  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

State  Taxation  of  Ttlecoramunications  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Thinkers"  Session  on  Education  Project 

Thinkers"  Session  on  Education  Project 

Thinkers"  Session  on  Education  Projea 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Thinkers'  Session  on  Education  Project 

Streamlining  Environmental  Requirements  Meeting 

Thinkers'  Session  on  Education  Project 

Regulatory  Flexibility  and  Administrative  Relief  Committee 

Flexible  Funding  and  Revenue  Diversification  Meeting 

Flexible  Funding  and  Revenue  Diversification  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Infrastructure  Project  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Management  Improvement  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Thinkers'  Session  on  Education  Project 

Regulatory  Flexibility  and  Administrative  Relief  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 

Federal  Geographic  Data  Committee  Partnership  Meeting 
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R.  Kruzich 

692.50 

J.  Boland 

129.00 

S.  Reznick 

256.00 

J.  Ranfranz 

452.00 

R.  Mulready 

793.64 

W.  Westbrook 

1048.48 

M.  Libonaiti 

357.50 

W.  Westbrook 

784.60 

M.  Borsykowsky 

173.50 

J.  Fountain 

514.00 

M.  Pompili 

395.30 

J.  Fountain 

367.00 

J.  Ranfranz 

440.00 

S.  Reznick 

291.00 

R.  Kruzich 

570.00 

R.  Mulready 

523.30 

J.  Ranfranz 

242.00 

S.  Reznick 

285.00 

M  Pampili 

366.00 

K.  Lee 

1302.07 

M.  Borsykowsky 

295.00 

H.  Conner 

779.10 

J.  Ranfranz 

568.00 

T.  Harrelson 

291.00 

R.  Eberts 

389.00 

S.  Reznick 

383.00 

M.  Pompili 

675.00 

K.Lee 

1,801.70 

M.  Borsykowsky 

441.05 

H.  Conner 

1,115.10 

B.  Blomquist 

390.00 

S.  Schechter 

592.64 

R.  Goodman 

369.81 

M.  Pagano 

536.00 

E.  Katz 

242.19 

D.  Mackey 

379.00 

K.  Palmer 

382.64 

K.  Kirp 

701.05 

C.  Weissert 

461.55 

Total 

$75,363.47 

Invitational    Travel  (cont.) 

Federal  Geographic  Data  Committee  Pannership  Meeting 

Federal  Infrastructure  Investment  Strategy  Meeting 

Flexible  Funding  And  Revenue  Diversification  Meeting 

Management  Improvement  Meeting 

Flexible  Funding  and  Revenue  Diversification  Meeting 

Streamlining  Environmental  Requirements  Meeting 

Commission  Meeting 

Streamlining  Environmental  Requirements  Meeting 

Management  Improvement  Meeting  To  Discuss 

Management  Improvement  Meeting  To  Discuss 

Regulatory  Flexibility  and  Administrative  Relief  Meeting 

Management  Improvement  Meeting 

Management  Improvement  Meeting 

Regulatory  Flexibility  and  Administrative  Relief  Meeting 

Federal  Geographic  Data  Committee  Pannership  Meeting 

Flexible  Funding  and  Revenue  Diversification  Meeting 

High  Performance  Infrastructure  Conference 

High  Performance  Infrastructure  Conference 

High  Performance  Infrastructure  Conference 

"Vinual  Drought"  Exercise 

High  Performance  Infrastructure  Conference 

Ft.  Bevoir  Meeting 

High  Performance  Infrastructure  Conference 

High  Performance  Infrastructure  Conference 

Streamlining  Environmental  Requirements  Meeting 

High  Performance  Infrastructure  Conference 

High  Performance  Infrastructure  Conference 

Conduct  a  "Virtual  Drought"  Exercise  in  Tacoma,  Washington 

High  Performance  Infrastructure  Conference 

ACIR/IWR  Meetmg 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 

Critics'  Session  on  Education  Project 
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ALL  ACCOUNTS 
Personal  Services  Product  Contracts 


Contractor 

Date 

Amount 

Time  Frame 

Account 

J.  Bing 

01726/93 

$2,800.00 

02/0y93-O4/02/93 

Salaries  &  Expense 

H.  Galper 

0^21793 

20,000.00 

01/2^93-04/30/93 

Salaries  &  Expense 

V.  Watts 

10/20/92 

5,000.00 

10/20/92-12/31/92 

Salaries  &  Expense 

J.  Bing 

0^26/93 

1,006.26 

02/01/93-04/02/93 

Salaries  &  Expense 

W.  Lord 

10/01792 

24,%5.00 

10/15/93-07/31/93 

Salaries  &  Expense 

V.  Watts 

12/30/92 

10,000.00 

12/30/92-03/15/93 

Salaries  &  Expense 

T.  Conlan 

12/30/92 

5,000.00 

OyOl/93-05/03/93 

Salaries  &  Expense 

D.  Harrison 

12/30/92 

9,500.00 

OyOl/93-03/31/93 

Salaries  &  Expense 

H.  Hatry 

02/21/93 

15,000.00 

02/21/93-08/30/93 

Salaries  &  Expense 

P.  Gordon 

03/16/93 

4,500.00 

03/16/93-04/05/93  • 

Salaries  &  Expense 

J.  Link 

03/19/93 

3,800.00 

03/19/93-07/30/93 

Salaries  &  Expense 

P.  Salsberry 

03/19/93 

3,000.00 

03/19/93-07/30/93 

Salaries  &  Expense 

A.  Callahan 

03/19/93 

3,000.00 

03/19/93-07/30/93 

Salaries  &  Expense 

D.  Coco77;\ 

03/19/93 

3,000.00 

03/19/93-07/30/93 

Salaries  &  Expense 

L.  Schoene 

03/19/93 

3,000.00 

03/19/93-07/30/93 

Salaries  &  Expense 

T  Magness 

02/25/93 

15,000.00 

02/25/93-08/30/93 

Salaries  &  Expense 

J.  Boland 

02/25/93 

15,000.00 

02/25/93-08/30/93 

Salaries  &  Expense 

T  Conlan 

02/25/93 

15,000.00 

02/25/93-08/30/93 

Salaries  &  Expense 

J.  Petersen 

02/25/93 

15.000.00 

02/25/93-08/30/93 

Salaries  &  Expense 

J.  Bing 

01/26/93 

3,150.00 

02/0^93-04/02/93 

Salaries  &  Expense 

A.  Richter 

05/18/93 

6.000.00 

05/18/93-09/30/93 

Salario  &  Expense 

R.  Goodman 

05/05/93 

5,000.00 

05/05/93-09/01/93 

Salaries  &  Expense 

S.  Schechter 

05/05/93 

5,000.00 

05/05/93-09/0^93 

Salaries  &  Expense 

M  Pagano 

05/05/93 

5,000.00 

05/05/93-O9/0y93 

Salaries  &  Expense 

E.  Katz 

05/05/93 

5,000.00 

05/05/93-09/01/93 

Salaries  &  Expense 

W.  Blomquist 

05/05/93 

5,000.00 

05/05/93-09/01/93 

Salaries  &  Expense 

C.  Weisser 

05/05/93 

5,000.00 

05/05/93-09/01/93 

Salaries  &  Expense 

K.  Palmer 

05/05/93 

5,000.00 

05/05/93-09/01/93 

Salaries  &  Expense 

S.  Rabinowitz 

06/15/93 

2.000.00 

06/15/93-09/30/93 

Salaries  &  Expense 

A.  Richter 

06/17/93 

7.000.00 

06/17/9V09/30/93 

Salaries  &  Expense 

V.  Sweeney 

07/02/93 

9.350.00 

07/02/93-09/30/93 

Salaries  &  Expense 

R.  Mudge 

02/25/93 

15,000.00 

02/25/93-08/30/93 

Salaries  &  Expense 

C.  Driver 

05/18/93 

3.000.00 

05/18/93-09/10/93 

Salaries  &  Expense 

D.  Kurp 

05/18/93 

2,000.00 

05/18/93-09/01/93 

Salaries  &  Expense 

H.  Cortner 

05/18/93 

6,000.00 

07/01/93-09/30/93 

Salaries  &  Expense 

K.Lee 

05/18/93 

8,000.00 

07/0^93-09/30/93 

Salaries  &  Exj)ense 

Total 

$268,021.26 
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SAU^RIES  AND  EXPENSES 
Equal  Employment 

During  the  last  16  years,  the  number  of  staff  employed  by  the  Advisory  Commission  on 
Intergovernmental  Relations  has  decreased  from  36  permanent  employees  in  1976  to  12  in 
P^  1993.  The  over  66%  reduction  in  staff  size  during  that  period  left  few  opportunities  to 
recruit  minorities  and  women. 

In  FY  1992,  there  were  18  permanent  employees  on  the  staff  of  the  Commission.  In  FY 
1993,  that  number  dropped  by  one-third,  to  12. 

During  FY  1993,  we  lost  two  female  professionals  and  a  black  male  supervisor.  ACIR 
continues  to  have  one  black  male  technician. 


Level 


Full-Time  Professional  —      1  71  —  —  —  — 

Technician/Supervisory  —    —  —    —  —  —  —  — 

Technician  1—  —    —  —  —  —  — 

Secretarial  —      2  —    —  —  —  —  — 

Operating  Cost:  Because  of  the  small  size  of  the  staff  and  the  overlapping  duties  within  the 
administrative  services  section,  no  records  are  maintained  of  time  spent  on  EEOC  expendi- 
tures. Less  than  1  %  of  the  time  of  each  of  three  EEOC  coordinators  is  spent  on  EEOC.  This 
involves  fulfilling  reporting  requirements,  attending  meetings,  and  keeping  up  to  date  on 
changes  in  EEOC  rules  and  regulations. 


Asian 

American 

Blacks 

White 

Americans 

Indian 

M      F 

M     F 

M     F 

M     F 
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ALL  ACCOUNTS 
Publication  Costs  (including  estimates) 


■ntle  Pages 

Intergovernmental  Perspective: 

"Regulatory  Federalism"  Fall  1992,  Vol.  18,  No.  4  36 

"Selected  Articles"  Winter  199Z  Vol.  19,  No.  1  40 

"Criminal  Justice."  Spring  1993,  Vol.  19.  No.  2  40 

"Property  Tax  Issues,"  Summer  1993,  Vol.  19,  No.  3  32 

RTS  1991:  State  Revenue  Capacity  and  Effort  (M-187)  160 
State  Laws  Governing  Local  Government  Structure 

and  Administration  (M-1S6)  128 
Significant  Features  of  Fiscal  Federalism,  1993  Edition.  Vol.  11  (M-ISS-H)  278 
Significant  Features  of  Fiscal  Federalism.  1993  Edition.  Vol.  1  (M-185-I)  192 
Guide  to  the  Criminal  Justice  System 

for  General  Government  Elected  Officials  (M-184)  56 
Federal  Regulation  of  State  and  Local  Governments:  The  Mixed  Record 

of  the  1980s  {A-U6)  D6 
The  Role  of  General  Government  Elected  Officials  in  Criminal  Justice 

(A-125)  236 

The  National  Guard:  Defending  the  Nation  and  the  States  (A- 124)  64 
State  Solvency  Regulation  of  Property.  Casualty. 

and  Life  Insurance  Companies  (A- 123)  144 
Environmental  Decisionmaking  for  Environmental  Protection 

and  Public  Works  (A- 122)  100 

Changing  Public  Attitudes  on  Governments  and  Taxes  1991  (S-21)  36 

ACIR  Annual  Report  32 


Press 
Run 

19,400 
19,632 
19,600 
19,634 


1,600 
LOOO 


1,560 

1,600 

200 


Print 

Cost 

7701.00 
8608.00 
9,604.00 
7,436.00 


700  1,724.00 

1,000  1,454.00 

1.200  3,871.00 

1,500  3,632.00 

3,500  2,807.00 

1,100  1.864.00 


2,102.00 
1,1%.00 


1,600     2,612.00 


3,450.00 
In-house 
In-house 


Thursday,  March  10,  1994. 
OFFICE  OF  PERSONNEL  MANAGEMENT 

WITNESSES 

JAMES  B.  KING,  DIRECTOR,  LORRAINE  A.  GREEN,  DEPUTY  DIRECTOR 
KATHLEEN  M.  McGETTIGAN,  ACTING  CHIEF  FINANCIAL  OFFICER 
IRA  N.  FORMAN,  DIRECTOR,  OFFICE  OF  CONGRESSIONAL  RELATIONS 
CURTIS  J.  SMITH,  ASSOCIATE  DIRECTOR  FOR  RETIREMENT  AND  IN- 
SURANCE 
ROBERT    J.    AGRESTA,    ACTING    DEPUTY    DIRECTOR,    HUMAN    RE- 
SOURCES DEVELOPMENT 
PATRICIA  W.  LATTIMORE,  ASSOCIATE  DIRECTOR  FOR  ADMINISTRA- 
TION 
BARBARA  L.  FISS,  ASSISTANT  DIRECTOR  FOR  COMPENSATION  POLICY 
MICHAEL  C.  GUSHING,  CHIEF  OF  STAFF 

LEONARD  R.  KLEIN,  ASSOCIATE  DIRECTOR  FOR  CAREER  ENTRY 
JOHN  J.  LAFFERTY,  ASSOCIATE  DIRECTOR  FOR  INVESTIGATIONS 
LORRAINE  LEWIS,  GENERAL  COUNSEL 
JANICE  R.  LACHANCE,  DIRECTOR,  OFFICE  OF  COMMUNICATIONS 

Mr.  HOYER.  The  Committee  on  Treasury,  Postal  Service  will 
come  to  order.  We  are  here  today  to  review  the  budget  request  for 
the  Office  of  Personnel  Management.  We  want  to  welcome  Mr. 
King,  the  Director;  and  Pat  McFarland,  the  Inspector  General,  who 
we  will  hear  later.  In  addition,  Ira  Forman  and  Kathleen 
McGettigan,  we  are  very  pleased  to  have  them  here. 

The  administration  requests  a  total  of  $1.1  billion  to  cover  the  es- 
timated $2.8  billion  cost  of  the  1995  locality  pay  and  employment 
cost  index  adjustments.  It  intends  to  work  with  Congress,  employee 
organizations  and  other  interested  parties  regarding  the  desirabil- 
ity of  distributing  the  pay  increase  as  a  national  pay  raise,  locality 
pay,  or  some  combination  of  the  two. 

0PM  recently  issued  RIF  notices  to  443  background  check  inves- 
tigators and  80  training  specialists.  All  of  these  individuals  worked 
in  reimbursable  programs.  Other  agencies  paid  their  salaries.  We 
will  discuss  OPM's  efforts  to  avoid  those  RIFs  and  plans  to  improve 
its  marketing  in  the  future. 

As  a  part  of  reinventing  government,  the  administration  intends 
to  increase  labor  management  cooperation,  streamline  job  classi- 
fication, and  abolish  many  Federal  personnel  regulations. 

Mr.  King  has  said  that  0PM  should  become  "a  more  entre- 
preneurial consultant  and  a  partner  with  other  Federal  agencies," 
and  generally  de-emphasize  its  oversight  role.  We  will  explore  how 
0PM  intends  to  do  so. 

Again,  Mr.  King,  we  thank  you  for  appearing  before  us  today.  We 
have  a  lot  to  talk  about.  Feel  free  to  summarize  your  opening  state- 
ment. We  will  insert  your  full  statement  in  the  record  at  this  time. 

[The  prepared  statement  and  budget  justifications  follow:] 
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JAMES  a  KING 

DUUdClUK 

U.S.  OFFICE  OF  PERSONNB.  MANAGSMSfT 


James  B.  King  was  sworn  in  as  the  Director  of  the  U.S.  Office  of  Personnel  Management  on 
April  7,  1 993.  in  a  ceremonv  ai  American  Iruarniuional  Colege  in  Springfield.  Massachusetts. 
He  was  appointed  by  President  BiJI  Clinton  to  serve  as  ttie  feiieiJ  diivefnment's  top  personnel 
official,  and  was  confinned  by  the  Senate  on  April  2.  1993. 

Far  more  ttian  25  years,  Jim  King  has  worked  ai  the  Federal.  State  aid  local  levels  of 
government,  as  weR  as  at  major  univcrsrtics-    He  is  an  experienced  policymaker  who  lias  been 
active  in  strategic  planning,  goverrunent  administration,  and  labor  negotiations.    He  has  worked 
in  the  White  House  and  the  Executive  branch,  and  served  members  of  Congress. 

From  July  1991  until  tiis  swearing  in  as  0PM  Director.  Jrm  King  was  the  State  office  Chief  of 
Staff  to  Senator  John  Kerry  (D-MA).   tXiring  ttus  period,  he  was  a  senior  advisor,  planning  and 
directirtg  legislative  and  community  affairs  effoiTS.  as  well  as  supervising  legistative  and 
constituent  service  staff.   He  served  as  a  Special  Assistant  to  Senator  {jdward  M.  Kennedy 
several  years  before  woitang  with  Senator  Kerry. 

In  the  early  years  of  his  career,  Jim  King  held  a  variety  of  positions  oi  education,  resean:h  and 
community  action.    In  October  1977,  Jim  King  became  a  member  of  the  National 
Transportation  Safety  Board  and  was  named  Chair  wittun  five  months    At  the  erul  of  his 
lerujre  there  in  January  1982,  he  was  still  serving  as  Chairman  of  that  agency.   As  a  result  of 
his  management  irwtiatives,  ttie  number  of  m^r  acodem  investigations  doubled  without  staff 
increases,  and  overall  agency  productivity  irKreased  significantly.    He  also  served  Presidern 
Jimmy  Carter  as  Special  Assistant  to  the  President,  Office  of  Presidential  Personnel. 

In  1 982,  Jim  King  returned  to  Boston  to  accept  ttie  position  oi  Associate  Vice  President  at 
Harvard  University.    He  lelt  Harvard  University  to  become  Senior  Vice  PrcsiCenT  of 
Northeastern  Universitv. 

King  has  served  as  Chair  of  the  Massachusetts  AerDnauttcs  CortntUssion.  member  of  ttie 
National  Counal  on  the  Arts  and  Humanities,  and  Chair  and  President  of  the  Ma.ssachusett5 
Cultural  Alliance.    He  is  a  past  commatKlcr  of  Disabled  American  Veterans,  Chapter  94, 
I  udlow.  Massachusetts.    He  has  a  Bachelor  of  Art's  degree  and  an  honorary  doctorate  from 
Ameiican  International  College  in  Springfield.  Massachusetts.    He  is  a  Fellow  of  Harvard's 
Institute  of  Politics;  John  F.  Kennedy  Scfiool  of  Government,  and  completed  the  Program  for 
Senior  Managers  in  Government,  Harvaid  School  of  Business  Administraiion. 
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KATHLfEN  M.  MCGETnGAN 

ACTING  CHEF  F««ANC1AL  OFFICER 

U.S.  OFHCE  OF  PBtSONNEL  MANAGEBflENT 


Ms.  McCettigaii  enxefed  govemment  service  in  1 991  as  a  supervisor  «i  tfie  Office  ot  Planning 
and  Budget  at  the  Office  of  Personnel  Management.   She  »»3S  aproinaad  Assistant  Director  for 
Fmancial  Management  in  1 993.    In  that  capacitv  sftc  oversees  it>e  Saancial  nxanaqement  of 
OPM's  administfative  accounts.    This  inciudes  maicnaining  and  enhancirtg  the  Financial 
Management  System,  internal  and  external  financia  reporting  and  assuring  adequate  contnHs 
ovw  the  Agency's  assets. 

Prior  to  entering  the  Federal  sector.  Ms.  McCettigan  v»as  a  Senior  Accountant  at  Oeioitie. 
Hasldns  &  SeBs,  a  Senior  Examiner  at  the  Amaican  Stock  Exchange  and  a  Vice  Ptesidan  and 
Divisional  ControBei  at  Morgan  Stanley  &  Co.  incorporated. 

Ms.  McG«tiigan  earned  both  a  Bachelor  of  Sceiu:e  degree  in  Accounting  and  a  Masters  of 
Business  Administration  degree  in  Taxation  from  St.  John's  University  in  Mew  York  City.   She 
IS  a  Certified  Public  Accountant. 
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OFFICE  OF  COMMUNICAnONS 


ROOM5H2 


(202)  606-1 800n=AX  606-226^ 


FOR   XHMEDXATE   REIiKASE 

June  1,  1993 


CDNTACT;   Sharon  J.  Wells 
(202)  606-1800 


ZBA  H.  FOBMSN  lOMSD  DZXECTOS  OF  COXGRESSZOKai.  SEIATIOKS 


Washington,-  D.c. — Ira  M.  Foraan  has  been  naateol  Dire«;tor  ot 
Congressional  Relations  by  Office  of  Pexsonnel  Management  Director 
Jim  King.  Mr.  Foxnian  will  manage  the  cxmgressional  affairs  office 
of  OFM.   He  is  joining  the  agency  on  June  1. 

"Ira's  wealth  of  public  policy  and  political  experience  nalce  him  a 
natural  to  iiead  our  congressional  operation, "  said  opm  Director 
King.  "Through  his  leadership,  I'm  sore  OPM  will  enjoy  a  friendly 
and  effective  relationship  with  Congress.  He  will  be  a  great  asset 
to  OPM  and  the  Clinton  Administration. " 

since  the  beginning  of  1991,  Mr.  Forman  has  served  as  a  Fellow  in 
American  Politics  and  the  Bconony  at  the  Center  for  National  Policy 
in  Washington.  Khile  at  the  center  he  coauthored  two  reports  en 
U.S.  economic  performance  and  he  edited  and  contributed  to  a  book 
of  history,  ppmnf-m-i-r^  ani^  t^h<»  American  idea:  A  Bicentennial 
Appraisal,  which  was  published  in  the  fall  of  1992.  Prior  to  1991 
Mr.  Forman  was  the  founder  and  President  of  Washington  Corporate 
Strategies,  Inc.,  a  political  and  government  affairs  consulting 
flm.  He  also  has  served  as  the  Hew  York  Director  of  the  National 
PAC,  a  Legislative  Liaison  of  the  America  Israel  Public  Affairs 
Committee  and  a  staff  member  of  the  Bouf^e  Public  Works  and 
Transportation  Committee.  Hr.  Forman  also  has  served  as  a 
consultant  to  a  number  of  national  and  state  political  campaigns. 

Mr.  Forman  is  the  co-founder  and  past  treasurer  of  Heartland  PAC, 
a  board  member  of  the  National  Jewish  Democratic  Council  and  served 
as  a  member  of  an  advisory  grcmp  for  Bill  Clinton  for  President 

Committee . 

Mr.  Forman  graduated  magna  cum  laude  from  Harvard  in  1974  with  a 
B.A.  in  government.  Be  received  an  H.B.A.  in  1983  from  the 
Stanford  Graduate  School  of  Business. 
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STATEMENT  OF 

HONORABLE  JAMES  B.  KING,  DIRECTOR 

OFFICE  OF  PERSONNEL  MANAGEMENT 

at  a  hearing  of  the 

SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE  AND 

GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

on 

FISCAL  YEAR  1995  APPROPRIATIONS  REQUEST 
FOR  THE  OFFICE  OF  PERSONNEL  MANAGEMENT 

MARCH  10,  1994 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

THANK  YOU  FOR  INVITING  ME  TO  APPEAR  TODAY  TO  DISCUSS  THE 
PRESIDENT'S  REQUEST  FOR  APPROPRIATIONS  FOR  THE  OFFICE  OF  PERSONNEL 
MANAGEMENT  FOR  FISCAL  YEAR  1995.  BEFORE  REVIEWING  0PM' S  BUDGET 
REQUEST  WITH  YOU,  I  WOULD  LIKE  TO  DISCUSS  BRIEFLY  THE  IMPORTANT 
ROLE  WE  ARE  PLAYING  IN  THE  EFFORT  TO  PROVIDE  A  GOVERNMENT  THAT 
WORKS  BETTER  AND  COSTS  LESS. 

THE  NATIONAL  PERFORMANCE  REVIEW  HAS  PRODUCED  NUMEROUS  RECOMMENDA- 
TIONS FOR  CHANGING  THE  WAY  WE  CONDUCT  THE  NATION'S  BUSINESS.  0PM 
IS  ALREADY  DEEPLY  INVOLVED  IN  IMPLEMENTING  THOSE  RECOMMENDATIONS, 
BOTH  GOVERNMENTWIDE  AND  IN  OUR  OWN  AGENCY  OPERATIONS.  PERHAPS  THE 
BEST  EXAMPLE  CONCERNS  THE  CONDUCT  OF  LABOR -MANAGEMENT  RELATIONS  IN 
THE  FEDERAL  GOVERNMENT. 

WHEN  THE  PRESIDENT  ESTABLISHED  THE  NATIONAL  PARTNERSHIP  COUNCIL, 
BRINGING  TOGETHER  HIGH-RANKING  FEDERAL  OFFICIALS  AND  TOP  EMPLOYEE 
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ORGANIZATION  REPRESENTATIVES,  WE  TOOK  A  GIANT  STEP  TOWARD  A  NEW  ERA 
OF  COOPERATION.  I  AM  PLEASED  TO  BE  A  MEMBER  OF  THE  COUNCIL  AND  I 
AM  PROUD  OF  THE  SUPPORT  0PM  HAS  PROVIDED.  AS  A  RESULT  OF  LENGTHY 
DELIBERATIONS  AND  MUCH  HARD  WORK,  ON  JANUARY  31,  1994,  THE  COUNCIL 
PRESENTED  TO  THE  PRESIDENT  A  REPORT  ON  IMPLEMENTING  RECOMMENDATIONS 
OF  THE  NATIONAL  PERFORMANCE  REVIEW.  THAT  REPORT  OFFERS  A  RANGE  OF 
CONSENSUS  PROPOSALS  ON  LABOR  RELATIONS,  HIRING,  PAY  AND  CLASSIFICA- 
TION, AND  PERFORMANCE  MANAGEMENT.  ON  THOSE  ISSUES  WHERE  CONSENSUS 
HAS  NOT  YET  BEEN  REACHED,  INTERESTS  WERE  IDENTIFIED  AND  OPTIONS 
WERE  DESCRIBED  IN  AN  EFFORT  TO  PROVIDE  A  FRAMEWORK  FOR  SPECIFIC 
IMPLEMENTING  LEGISLATION. 

IN  ADDITION,  THE  COUNCIL  WORKED  WITH  OPM  TO  SUNSET  THE  10,000  PAGE 
FEDERAL  PERSONNEL  MANUAL  AND  TO  DEVELOP  MORE  APPROPRIATE  ALTERNA- 
TIVES, CONSISTENT  WITH  THE  MANDATE  FROM  THE  NATIONAL  PERFORMANCE 
REVIEW  TO  DECENTRALIZE  PERSONNEL  POLICY.  THANKS  TO  THE  COOPERATION 
WE  RECEIVED,  WE  HAVE  BEEN  ABLE  TO  REDUCE  THE  FPM  BY  MORE  THAN  70 
PERCENT  A  YEAR  AHEAD  OF  SCHEDULE.  IN  SO  DOING,  WE  HAVE  SET  THE 
STAGE  FOR  FEDERAL  AGENCIES  TO  DEVELOP  AND  IMPLEMENT  THEIR  OWN 
DIRECTIVES  ON  MANY  PERSONNEL  MATTERS.  OPM  IS  LEADING  AN  INTERAGEN- 
CY WORKING  GROUP  TO  ENSURE  THAT  THIS  TRANSITION  OCCURS  SMOOTHLY  AND 
EFFECTIVELY. 

ON  THE  HOME  FRONT,  MANAGEMENT  AND  LABOR  HAVE  ENTERED  INTO  A 
PARTNERSHIP  AGREEMENT  AT  OPM  THAT  WILL  ENABLE  US  TO  IMPROVE 
EMPLOYEE  TRAINING  AND  PRODUCTIVITY,  AND  PROVIDE  THE  VERY  FINEST  IN 
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PRODUCTS  AND  SERVICES  TO  OUR  CUSTOMERS.  IN  THIS  ENDEAVOR  AS  IN 
MANY  OTHERS,  WE  INTEND  TO  BE  A  MODEL  FOR  OTHER  FEDERAL  AGENCIES. 

IN  ADDITION,  PARTNERSHIPS  SUCH  AS  OURS  AT  0PM  MUST  PLAY  AN 
IMPORTANT  ROLE  IN  ACHIEVING  A  MAJOR  GOAL  OF  THIS  ADMINISTRATION- - 
THE  SIGNIFICANT  REDUCTION  IN  EXECUTIVE  BRANCH  EMPLOYMENT  OVER  THE 
NEXT  FIVE  YEARS.  AT  0PM,  OUR  REASONS  FOR  "RIGHTSIZING"  GO  BEYOND 
SIMPLE  BUDGETARY  CONSTRAINTS.  WE  MUST  ALSO  ADDRESS  THE  REDESIGN  OF 
OUR  MISSION  AS  A  PART  OF  THE  PROCESS  OF  REINVENTING  GOVERNMENT.  WE 
ARE  MOVING  FROM  DIRECTING- -SOME  WOULD  SAY  MICROMANAGING- -FEDERAL 
PERSONNEL  PROGRAMS  TO  BEING  A  MORE  ENTREPRENEURIAL  CONSULTANT  AND 
A  PARTNER  WITH  OTHER  FEDERAL  AGENCIES.  WE  INTEND  TO  CONTINUE  TO 
PROVIDE  LEADERSHIP  IN  IDENTIFYING  AND  PREVENTING  PROBLEMS  AND 
FACILITATING  SOLUTIONS  IN  FEDERAL  HUMAN  RESOURCES  MANAGEMENT.  BUT, 
TO  CARRY  OUT  OUR  MISSION  IN  THIS  NEW  WAY  WE  WILL  NEED  FEWER 
EMPLOYEES  THAN  WE  HAVE  NOW,  AND  A  DIFFERENT  SKILL  MIX  AS  WELL. 

OPM'S  BUDGET  REQUEST  INCLUDES  A  FULL-TIME  EQUIVALENT  (FTE)  CEILING 
OF  5,754,  A  DECREASE  OF  237  FTE'S  FROM  FY  1994.  IN  TERMS  OF  THE 
NUMBER  OF  PEOPLE  ON  OPM'S  PAYROLL,  OUR  DECREASE  WILL  BE  MUCH  MORE 
SEVERE.  WHEN  THIS  ADMINISTRATION  TOOK  OFFICE  ON  JANUARY  20,  1993, 
THERE  WERE  ABOUT  7,000  EMPLOYEES  AT  0PM.  ONE  YEAR  LATER,  WE  HAD  A 
WORKFORCE  OF  6,750.  ONE  YEAR  FROM  NOW,  WE  EXPECT  TO  HAVE  FEWER 
THAN  6,000  EMPLOYEES,  BUT  WE  INTEND  TO  CONTINUE  DOING  OUR  JOB  EFFI- 
CIENTLY AND  EFFECTIVELY. 
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WE  ARE  CONCENTRATING  ON  ACHIEVING  THESE  NECESSARY  REDUCTIONS 
THROUGH  DELAYERING--THAT  IS,  THROUGH  REMOVING  MULTIPLE  LEVELS  OF 
SUPERVISION- -AND  THROUGH  REDUCING  SOME  OF  OUR  CENTRAL  MANAGEMENT 
AND  CONTROL  ACTIVITIES,  WHILE  LEAVING  AS  MANY  OF  OUR  FRONTLINE 
WORKERS  AS  POSSIBLE  UNDISTURBED.  THIS  WILL  ENABLE  US  TO  CONTINUE 
TO  PROVIDE  THE  BEST  SERVICE,  BUT  AT  LESS  COST. 

WE  ARE  ALSO  HAVING  TO  ADDRESS  THE  PROBLEM  OF  A  DEFICIT  IN  0PM' S 
REVOLVING  FUND.  WE  PERFORM  CERTAIN  ACTIVITIES  FOR  OTHER  AGENCIES 
ON  A  REIMBURSABLE  BASIS,  PRINCIPALLY  BACKGROUND  INVESTIGATIONS  AND 
TRAINING.  DUE  LARGELY  TO  A  DROP  IN  GOVERNMENT  HIRING  IN  THE  LAST 
SEVERAL  YEARS,  OUR  INVESTIGATIONS  WORKLOAD  HAS  ALSO  DROPPED,  AND  WE 
NEED  TO  REDUCE  OUR  WORKFORCE  TO  THE  LEVEL  APPROPRIATE  FOR  THE  WORK 
THAT  NEEDS  TO  BE  DONE.  THE  INVESTIGATIONS  PROGRAM  HAS  BEEN 
REDUCING  STAFF  AROUND  THE  COUNTRY  IN  RESPONSE  TO  THE  DECREASING 
DEMAND  FROM  OUR  CUSTOMERS.  FURTHER  STAFF  REDUCTIONS  WILL  OCCUR 
DURING  THE  SECOND  HALF  OF  FY  1994  AFTER  WE  HAVE  RECEIVED  AGENCY 
WORKLOAD  ESTIMATES  FOR  FY  1995  AND  FY  1996  AND  ASSESS  THE  LEVEL  OF 
STAFF  WHICH  WILL  BE  NEEDED.  WE  HAVE  ANNOUNCED  A  REDUCTION  IN  FORCE 
TO  BEGIN  THIS  PROCESS.  WE  ARE  ALSO  TAKING  COST  SAVING  MEASURES  IN 
ADDITION  TO  STAFF  REDUCTIONS  TO  BRING  OUR  COSTS  INTO  LINE  WITH  OUR 
INCOME. 

WE  AT  0PM  FEEL  THAT  WE  ARE  LOSING  MEMBERS  OF  OUR  FAMILY  IN  THESE 
SEPARATIONS,  AND  WE  ARE  COMMITTED  TO  DOING  ANYTHING  WITHIN  OUR 
MEANS  TO  HELP  THESE  FELLOW  EMPLOYEES  MAKE  A  TRANSITION  TO  OTHER 
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CAREER  OPPORTUNITIES.  THROUGH  PARTNERSHIP  AND  COOPERATION,  I  AM 
VERY  HOPEFUL  THAT  WE  WILL  ACCOMPLISH  THE  "RIGHTSIZING"  OF  0PM  IN 
THE  MOST  HUMANE  AND  LEAST  DISRUPTIVE  MANNER  POSSIBLE. 

0PM' S  FY  1995  BUDGET  REQUEST  INCLUDES  FIVE  SEPARATE  APPROPRIATIONS 
TOTALING  $11.7  BILLION  IN  CURRENT  BUDGET  AUTHORITY,  AN  INCREASE  OF 
$831.4  MILLION  OVER  THE  FY  1994  AMOUNT,  AND  TWO  LIMITATIONS  ON 
TRANSFERS  FROM  TRUST  FUNDS  TOTALING  $100.5  MILLION,  AN  INCREASE  OF 
$5.4  MILLION.  THE  INCREASES  RELATE  TO  GOVERNMENT  PAYMENTS  INTO  0PM 
TRUST  FUNDS  AND  TRANSFERS  FROM  TRUST  FUNDS  FOR  SUCH  THINGS  AS 
AUTOMATING  THE  FEDERAL  EMPLOYEES'  RETIREMENT  SYSTEM.  OUR  REQUEST 
FOR  ADMINISTRATIVE  COSTS  IS  REDUCED  CONSISTENT  WITH  OUR  DECREASE  IN 
STAFFING. 

SPECIFICALLY,  THE  SALARIES  AND  EXPENSES  APPROPRIATION  REQUEST 
TOTALS  $112.8  MILLION  AND  1,596  FULL-TIME  EQUIVALENT  EMPLOYEES,  A 
DECREASE  OF  $5.8  MILLION  AND  126  FTE ' S  FROM  CURRENT  YEAR  BUDGET 
AUTHORITY.  DESPITE  THE  DECLINE  IN  STAFFING  AND  FUNDING,  WE  ARE 
DEDICATED  TO  IMPROVING  OUR  PERFORI^IANCE  AND  TO  HELPING  OTHER 
AGENCIES  TO  IMPROVE  THEIRS. 

FOR  EXAMPLE,  OUR  CAREER  ENTRY  GROUP  WILL  CONTINUE  TO  PROVIDE 
SUPPORT  TO  AGENCIES  AS  THEY  RESTRUCTURE  THROUGH  THE  PRUDENT  USE  OF 
EARLY  RETIREMENT  AUTHORITY,  RETRAINING,  AND,  WHERE  AVAILABLE, 
BUYOUTS.  THIS  INCLUDES  BEING  ATTENTIVE  TO  OUR  WORKFORCE  DIVERSITY 
OBJECTIVES  THROUGHOUT  THE  TRANSITION  AS  WELL  AS  IN  THE  ONGOING 
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HIRING  PROCESS.  WE  ARE  ALSO  COMMITTED  TO  MAKING  THE  HIRING  PROCESS 
MORE  FLEXIBLE  AND  STREAMLINED  AND  TO  IMPROVING  ACCESS  FOR  THE  JOB 
SEEKER  THROUGH  THE   INNOVATIVE  AND   EXPANDED   USE   OF  TECHNOLOGY. 

OUR  PERSONNEL  SYSTEMS  AND  OVERSIGHT  GROUP  WILL  BE  WORKING  ON  SOME 
OF  THE  REFORMS  RECOMMENDED  BY  THE  NATIONAL  PERFORMANCE  REVIEW  FOR 
THE  MANAGEMENT  OF  FEDERAL  HUMAN  RESOURCES.  PROMOTING  THE  USE  OF 
.THE  EXPANDED  DEMONSTRATION  PROJECT  AUTHORITY,  AND  SIMPLIFYING  THE 
POSITION  CLASSIFICATION  SYSTEM  ARE  JUST  TWO  OF  THE  IMPORTANT 
INITIATIVES  WHICH  WILL  BE  ADDRESSED. 

IN  ADDITION,  WE  WILL  WORK  WITH  THE  FEDERAL  SALARY  COUNCIL  TO 
ADDRESS  THE  ISSUES  SURROUNDING  THE  IMPLEMENTATION  OF  THE  FISCAL 
YEAR  1995  PAY  ADJUSTMENT  FOR  FEDERAL  EMPLOYEES.  AS  YOU  KNOW,  THE 
PRESIDENT'S  BUDGET  INCLUDES  $1.1  BILLION,  AN  AMOUNT  SUFFICIENT  TO 
PERMIT  A  1.6  PERCENT  INCREASE  FOR  ALL  CIVILIAN  EMPLOYEES.  WE  PLAN 
TO  WORK  WITH  CONGRESS,  EMPLOYEE  ORGANIZATIONS,  AND  OTHER  INTERESTED 
PARTIES  REGARDING  THE  DESIRABILITY  OF  DISTRIBUTING  THE  PAY  INCREASE 
AS  A  NATIONAL  PAY  RAISE,  LOCALITY  PAY,  OR  SOME  COMBINATION  OF  THE 
TWO.  I  SHOULD  NOTE,  FOR  THE  RECORD,  THAT  WE  HAVE  INCLUDED 
LEGISLATIVE  LANGUAGE  IN  THE  GENERAL  PROVISIONS  TO  ENSURE  THAT 
FEDERAL  BLUE -COLLAR  WORKERS  RECEIVE  PAY  ADJUSTMENTS  THAT  PARALLEL 
WHATEVER  IS  DETERMINED  APPROPRIATE  FOR  WHITE-COLLAR  EMPLOYEES. 

IN  THE  AREA  OF  EMPLOYEE  BENEFIT  PROGRAMS,  WE  ARE  REQUESTING  A 
LIMITATION  OF  $94.3  MILLION  IN  TRANSFERS  FROM  THE  TRUST  FUNDS  TO 
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FINANCE  1,476  FTE'S  TO  ADMINISTER  THE  RETIREMENT  AND  INSURANCE 
PROGRANS.  OF  THIS  AMOUNT,  NEARLY  $11  MILLION  IS  TO  REMAIN 
AVAILABLE  UNTIL  EXPENDED  TO  CONTINUE  TO  ADVANCE  OUR  MAJOR  RE- 
ENGINEERING  PROJECT,  THE  AUTOMATED  RECORDKEEPING  AND  PROCESSING 
SYSTEM  FOR  THE  FEDERAL  EMPLOYEES'  RETIREMENT  SYSTEM. 

IN  ADDITION,  OUR  RETIREMENT  AND  INSURANCE  PROGRAM  WILL  BE  WORKING 
TO  PROCESS  RETIREMENT  CLAIMS  RESULTING  FROM  THE  INCREASED  USE  OF 
EARLY  OUT  AUTHORITIES  AS  PART  OF  THE  RIGHTSIZING  IN  THE  EXECUTIVE 
BRANCH.  WE  WILL  ALSO  BE  PREPARED  FOR  A  SURGE  IN  RETIREMENT  CLAIMS 
AFTER  CONGRESS  ENACTS  THE  MUCH-NEEDED  BUYOUT  BILL. 

THE  0PM  BUDGET  ALSO  INCLUDES  APPROPRIATIONS  FOR  THE  GOVERNMENT'S 
CONTRIBUTIONS  FOR  ANNUITANTS  COVERED  BY  THE  FEDERAL  EMPLOYEE  HEALTH 
AND  LIFE  INSURANCE  PROGRAMS,  SINCE  THOSE  INDIVIDUALS  HAVE  NO 
EMPLOYING  AGENCY  TO  CONTRIBUTE  THE  GOVERNMENT'S  SHARE.  FOR  HEALTH 
BENEFITS,  THE  AMOUNT  NEEDED  FOR  FISCAL  YEAR  1995  IS  $4.2  BILLION, 
AN  INCREASE  OF  $405.1  MILLION.  THAT  ADDITIONAL  AMOUNT  IS  NEEDED  TO 
PROVIDE  FOR  THE  GROWING  NUMBER  OF  ENROLLEES  AND  TO  TAKE  INTO 
ACCOUNT  PREMIUM  INCREASES  THAT  WILL  BE  EFFECTIVE  IN  JANUARY,  1995. 

FOR  THE  FEDERAL  EMPLOYEES'  GROUP  LIFE  INSURANCE  PROGRAM,  THE  AMOUNT 
NEEDED  IS  $19.2  MILLION,  AN  INCREASE  OF  $17.6  MILLION.  THE  LARGE 
INCREASE  IS  THE  RESULT  OF  OUR  HAVING  HELD  THE  CURRENT  YEAR'S 
REQUEST  AT  AN  ARTIFICIALLY  LOW  LEVEL  BY  USING  UNOBLIGATED  FUNDS  TO 
MEET  THE  BULK  OF  THE  FY  1994  REQUIREMENTS.  IN  FY  1995,  OUR  NEEDS 
WILL  BE  RETURNING  TO  A  "NORMAL"  LEVEL. 
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FOR  PAYMENTS  TO  THE  CIVIL  SERVICE  RETIREMENT  AND  DISABILITY  FUND, 
WE  ARE  REQUESTING  AN  APPROPRIATION  OF  ABOUT  $7.3  BILLION  IN  CURRENT 
AUTHORITY.  AS  REQUIRED  UNDER  THE  FINANCING  SYSTEM  ESTABLISHED  IN 
1969  BY  PUBLIC  LAW  91-93,  THIS  PAYMENT  REPRESENTS  THE  30-YEAR 
AMORTIZATION  OF  RETIREMENT  COSTS  ATTRIBUTED  TO  PAY  INCREASES  AND 
BENEFIT  LIBERALIZATIONS. 

IN  THE  AREA  OF  RETIREMENT  FINANCING,  THE  ADMINISTRATION  WILL  BE 
PROPOSING  SOME  LEGISLATIVE  REFORM.  IN  THE  MID- 1980 'S,  FEDERAL 
CIVILIAN  AND  MILITARY  EMPLOYEE  RETIREMENT  SYSTEMS  WERE  REDESIGNED 
SO  THAT  AGENCIES  BEGAN  PAYING  THE  FULL  ACCRUING  COSTS  OF  BENEFITS 
FOR  NEW  HIRES.  FOR  CIVILIAN  EMPLOYEES  HIRED  BEFORE  1984- -A  TOTAL 
OF  ABOUT  1.6  MILLION  INDIVIDUALS- -AGENCIES  STILL  PAY  ONLY  ABOUT 
TWO-FIFTHS  OF  THE  GOVERNMENT'S  SHARE  OF  THE  ACCRUING  COSTS. 

THE  ADMINISTRATION'S  PROPOSED  REFORM  WILL  CHARGE  AGENCIES  THE  FULL 
GOVERNMENT  SHARE  OF  THE  COST  OF  BENEFITS  FOR  EMPLOYEES  COVERED  BY 
THE  CIVIL  SERVICE  RETIREMENT  SYSTEM  AND  OTHER,  SMALLER,  INDIVIDUAL- 
AGENCY  SYSTEMS.  WITH  THE  INCREASED  AGENCY  CONTRIBUTION  SIMPLY 
BEING  PAID  FROM  ONE  GOVERNMENT  ACCOUNT  TO  ANOTHER,  THERE  WILL  BE  NO 
IMPACT  ON  THE  DEFICIT.  WE  ARE  CONVINCED,  HOWEVER,  THAT  MAKING  THE 
COST  OF  RETIREMENT  COVERAGE  MORE  EXPLICIT  WILL  IMPROVE  GOVERNMENT 
COST  ACCOUNTING  BY  SHOWING  THE  COSTS  WHEN  AND  WHERE  THEY  ACCRUE, 
RATHER  THAN  AS  A  GOVERNMENT -SIDE  COST  AT  SOME  FUTURE  TIME. 

THANK  YOU.   I  WOULD  BE  GLAD  TO  ANSWER  ANY  QUESTIONS  YOU  MAY  HAVE. 
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OFFICE  OF  PERSONNEL  MANAGEMENT 
BUDGET  DIGEST 


The  Office  of  Personnel  Management's  (0PM)  1995  budget  request  includes  five  separate 
appropriations  totaling  $11.7  billion  in  current  budget  authority,  $13.3  billion  in  permanent 
authority,  and  two  limitations  on  transfers  from  OPM's  trust  funds  totaling  $100  million. 

The  appropriations  include  Salaries  and  Expenses  appropriations  for  the  Office  of  Personnel 
Management  and  the  Office  of  the  Inspeaor  General  (OIG)  and  three  appropriations  to  provide 
for  Government  payments  to  OPM's  four  trust  fund  accounts  (Civil  Service  Retirement  and 
Disability  Fund,  Employees  Health  Benefits  Fund,  Employees  Life  Insurance  Fund,  and  Retired 
Employees  Health  Benefits  Fund). 

In  addition  to  the  two  administrative  appropriations,  0PM  is  requesting  approval  of  limitations 
on  the  transfers  from  trust  funds  to  fund  administrative  expenses  associated  with  managing 
programs  financed  by  OPM's  four  trust  funds.    Agency  requests  are  described  below. 


ADMINISTRATIVE  ACCOUNTS 

Direct  Programs: 

Salaries  and  Expenses  ApDropriations: 

Office  of  Personnel  Management:    An  appropriation  request  of  $1 12.8  million  to 
administer  the  agency's  programs. 

Office  of  the  Inspector  General:    An  appropriation  request  of  $4.0  million  to  fund  the 
program  responsibilities  of  that  office.    The  Office  of  the  Inspector  General  was 
established  as  a  statutory  entity  under  the  Inspeaor  General  Act  Amendments  of  1988. 

Limitations  on  the  Transfer  from  the  Trust  Funds: 

Office  of  Personnel  Management:    A  request  for  a  limitation  of  $94.3  million  to  fund 
administration  of  the  Civil  Service  Retirement  and  Disability  Fund,  the  Employees  Health 
Benefits  Fund,  Employees  Life  Insurance  Fund,  and  the  Retired  Employees  Health 
Benefits  Fund.    Of  this  amount  $1 1 .0  million  is  to  be  available  until  expended  for  the 
costs  of  automating  the  retirement  recordkeeping  and  processing  systems. 

Office  of  the  Inspector  General:  A  request  for  an  annual  limitation  of  $6.2  million  to 
fund  the  audit  responsibilities  of  the  OIG  for  the  Civil  Service  Retirement  and  Disability 
Fund,  the  Employees  Health  Benefits  Fund  and  the  Employees  Life  Insurance  Fund. 
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Raimbursabte  Programs: 

The  National  Performance  Review  challenged  0PM  to  become  an  agent  for  change.   We 
will  address  this  challenge  by  leading  the  inKiative  to  reinvent  Federal  hunun  resources 
management,  wortung  with  agencies  to  assess  their  needs  in  accepting  more 
responsibility  in  this  area.   Although  we  are  requesting  a  decrease  in  appropriated  funds 
for  salaries  and  expenses,  we  plan  to  ensure  that  0PM  can  continue  to  provide  support 
to  all  agencies  who  ask  for  assistance  with  their  new  responsibilities  during  this  period 
of  transition.   On  a  reimbursable  basis,  0PM  will  provide  consultant  services  and 
technical  assistance  to  help  agencies  develop  the  expertise  to  handle  their  new 
delegated  authorities  or  to  temporarily  operate  their  programs  for  them. 

Obligations  of  $261 .9  million  are  estimated  for  reimbursable  services  provided  by  0PM. 
Of  this  amount,  $223.2  million  will  t>e  financed  through  OPM's  ftevolving  Fund  and 
$38.7  million  through  Advances  and  ReimtHjrsements  to  OPM's  Salaries  and  Expenses 
account. 

Ftd-Time  Equivalent  CeSng: 

For  FY95,  0PM  requests  a  personnel  ceiiing  of  5,754  FTE,  a  decrease  of  237  FTE  from 
the  reduced  FY94  level.   Of  ttiese,  3,619  will  be  finarKed  ttvough  OPM's  Salaries  and 
Expenses  account,  including  1 ,596  through  the  Salaries  and  Expenses  appropriation. 
1 ,476  through  the  Limitation  on  Transfers  from  the  Trust  Funds  and  547  through 
Advances  and  fteimbursements  to  the  Salaries  ar>d  Expenses  account.   In  addition,  118 
FTE  will  be  financed  through  the  Office  of  the  Inspector  General'i  Salaries  and 
Expenses  account,  including  46  through  tfie  OIG's  Salaries  and  Expenses  appropriation 
and  72  through  the  OlG's  Limitation  on  Transfers  from  the  Trust  Funds.   Also,  2.01 7 
FTE  will  be  financed  through  OPM's  (devolving  Fund. 

Itoductions-ln-fofCK 

This  document  suppons  ttie  President's  budget,  for  wliich  budget  data  was  finaSzed  In 
December,  1993.   Sir>ce  that  time,  estimates  for  worUoad  and  staffing  have  been 
revised  based  on  the  continuing  decline  in  Revolving  Furvj  revemies.   It  has  become 
apparent  that  a  reduction-in-force  (fVF)  Is  necessary  in  the  f^evolving  Fund  programs  of 
Irwestigations  and  Human  Resources  Development.   In  addition,  in  order  to  assure  tliat 
0PM  is  able  to  operate  within  ttw  FY95  request  level,  fHF  actions  are  necessary  in  some 
Salaries  and  Expenses  programs  as  wel.   We  wfl!  continue  to  keep  the  Congress 
informed  of  the  sutus  of  our  suff  reductions. 

PAYMENT  ACCQUWTS 

Government  Payment  for  Annuitanu,  Emptoyees  Health  Benefits:   A  request  for  an 
appropriation  of  $4.2  billion  to  finance  the  Government's  share  of  health  benefit  costs 
for  wmuitants  and  survivors  who  no  longer  have  an  agency  to  contribute  tfw 
Government's  share. 
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Government  Payment  for  Annuitants.  Employees  Life  Insurance:    A  request  for  an 
appropriation  of  $19.2  million  to  finance  the  Government's  share  of  life  insurance 
premiums  collected  for  post- retirement  coverage  for  annuitants  retiring  after 
December  31.  1989  who  no  longer  have  an  agency  to  contribute  the  Government's 
share. 

Payment  to  the  Civil  Service  Retirement  and  Disability  Fund:    A  request  for  a  current 
'such  sums"  appropriation  to  fund  an  estimated  $7.3  billion  for  amonization  payments 
to  finance  liabilities  created  by  legislation  enacted  since  1 969  which  liberalize  benefits 
(primarily  pay  raises)  and  to  finance  payment  of  annuities  under  special  acts. 

In  addition  to  the  current  appropriation,  a  permanent  indefinite  appropriation  of  $13.3 
billion  is  submitted  to  provide  the  Government's  share  of  retirement  costs  as  provided 
under  Public  Laws  91-93,  98-616  and  99-335.    This  appropriation  funds  interest  on  an 
estimated  9/30/94  statutory  unfunded  liability  of  $198.1  billion,  annuity  disbursement 
attributable  to  credit  for  military  service,  payments  for  annuities  provided  under  the 
Spouse  Equity  Act  of  1985,  and  the  amoaization  of  FERS  supplemental  liabilities  under 
provisions  of  the  Federal  Employees'  Retirement  System  (FERS)  Act  of  1 986. 
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OFHCE  OF  PERSONNEL  MANAGEMENT 
Summary  of  Budget  Authorities  and  Outlays  by  Account 
(dollar  amounts  In  thouaanda) 


ACCOUNT                                FUNCTION 

1993  ACTUAL 

19S4  ESTIMATE 

199S  REQUEST 

FEDERAL  FUNDS 

Bud.  Auth. 

Outlays 

Bud.  Auth. 

QulUyi 

Bud.  Auth 

QUUUI 

General  and  Spedal  Funds: 

^^propnation,  cuiieis 

805 

$119,000 

»128,193 

»1 18.533 

J104.875 

»1 12.765 

S108.774 

Transfer  to  other  accounts 

805 

(616) 

— 

— 

— 

— 

— 

Spending  authority  from  offsetting 

collections,  indefinite 

120443 

120,4« 

131,407 

131,407 

1MJJ35 

133  035 

Salahea  and  txfxnte*  (gross) 

238.SJ3 

248,642 

249,940 

236,282 

245.800 

241.809 

Total,  offsetting  collectiona 

805 

I120.44S) 

(120,449) 

(131  40Z) 

(131.4QZ) 

UXLS&) 

1133.(aa 

Total  Salanes  snd  eipenaes  (net) 

118,384 

128,193 

118,533 

104,875 

112.765 

106.774 

OfTice  of  tfw  Inspector  General 

Appropriation,  current 

805 

4,227 

3.742 

4,253 

5,847 

4.026 

4.009 

coUediona,  indefinite 

fi.4SQ 

e.4SQ 

6il4 

S.S14 

6,181 

6.181 

Office  of  the  Inspector  General  (gross) 

10,677 

10.192 

10,767 

12,361 

10.207 

10.190 

Total,  offsetting  coUectxins 

805 

1&4SQ) 

(fi.iSQ) 

(fi,S14) 

(6,514) 

tS.MH 

(S.161) 

ToUl  Office  of  the  Inspector 

General  (net) 

4.227 

3.742 

4.253 

5,847 

4.026 

4.009 

employees  health  benefita 

Appropriation,  currer* 

SSI 

4,149,245 

3.765.223 

3,805.480 

3,879,517 

4.210.560 

4.413,495 

employees  Ufe  Insurance  benefita 

Appropilirijon,  cufrenl 

602 

12,433 

11.522 

1,607 

12,848 

19.159 

17.263 

Paymert  to  the  dva  aernce  retirement 

and  disability  fund 

^proprtation,  currerl 

805 

6.711.355 

— 

6,924.920 

— 

7.339.638 

— 

13.081,984 

lajsus 

U.313JIS2 

20.238  882 

13.2iQ.a2S 

20  640  467 

Payment  to  the  dv«  servica 

19.793.339 

19.783.339 

20.238.882 

20,238.882 

20.640.467 

20.640.467 

Proposed  tor  later  tranamUal  undar 

prapoaed  legielalkin 

— 

- 

— 

— 

(240.636) 

(240.636) 

19,793,339 

19.793.339 

20.238.882 

20.238.882 

20,399.831 

20,399.831 

Revolving  fund 

Spendng  authorly  from  oAseding 

coOections,  Indefinlla 

805 

176.273 

12Ua2 

ZlU4a 

21L324 

ZXLS33 

2^J^ 

Revolving  fund  (groaa) 

17BJ73 

171.392 

215.348 

211.324 

233.933 

233.933 

Total,  offaetbng  ooNactiana 

aos 

ai&zm 

ultzza 

(21U4ai 

(21S34fil 

(233.aS) 

Total  RevoMno  fund  (net) 

0 

(4.881) 

0 

(4.024) 

0 

0 
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OFFICE  OF  PERSONNEL  MANAGEMENT 


SUMMARY  OF  OBLIGATIONS  BY  FUND 

(dollar  UDoanta  In  thouiaoda) 


Admlnhlrallvt  Actounti 

Salaries  (ltd  Expenses 

Limitalioo  oo  Transfers  from 
the  Trust  Funds 

Advances  and  Reimbursements 

Inspector  General,  Salaries 
and  Expenses 

Inspector  General,  Limitation  on 


1993 
_A£t]uL 

$118,122 


92,863 
27,586 


1994 
Eatlmate 

SI  18^33 


96,177 
35,230 


4,179 


4,253 


1995 
Reqiieit 

SI  12.765 


94,295 
38,740 

4.026 


1995 
Chintt 

(S5,768) 


(1,882) 
3,510 

(227) 


Transfers  from  the  Trust  Funds 

6,450 

6,514 

6.181 

(333) 

Revolving  Fund 

216,430 

218359 

223,155 

4,596 

Subtotal,  AdmlnitlralWc  ObUgatlona 

S46SAW 

S479,266 

$479,162 

($1(M) 

Government  Payment  for 

Health  Benefits 

3,739.773 

3,929.571 

4.453.276 

523.705 

(jovenunent  Payment  for 

Life  Insurance 

11,248 

13.181 

17.629 

4.448 

Payment  to  the  Civil  Service 

Retirement  and  Disabihty 

Fund  (CSRDF) 

19,793,339 

20,238,882 

20,640,467 

401,585 

Payment  Account!,  Current 

UgbUtioo 

$23,544,360 

S24,18l,634 

$25,111,372 

$929,738 

Proposed  Legislatioa  (CSRDF) 

— 

— 

(240,636) 

(240,636) 

Total  Payment  Accouota 

S23,S44,3«0 

S24,18I,634 

$24370,736 

$689,102 

Total  Obligalioiu 

S24,009,990 

$24,660,900 

$25,349^98 

$688,998 
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OFFICE  OF  PERSONNEL  MANAGEMENT 
SUMMARY  OF  FULL  TIME  EQUIVALENTS  BY  FUND 


Admlnlitratlrt  Acwwnti 

Silines  ind  Expauei 

Limiutioo  on  Traasten  froin 
(he  Trmt  Funds 

AjOvmoes  nd  ReuDbuncniaits 

Impector  Oensil,  Silaiet 
tod  Expenses 

Imprrtrr  Oenenl,  Limiuiian  oo 


199) 
Actiul 

1.70S 


US3 
429 


4S 


1994 
r.rtli««t> 

1.722 


U79 
492 

47 


199S 

ggqui-«t 

1 .596 


1,476 
547 

46 


1995 
(126) 


(103) 
SS 


(I) 


Tnmfers  from  the  Tnol  Funds 

73 

74 

72 

(2) 

Revolving  Fund 

2074 

2^077 

2017 

(SOU 

Subtotal.  Admiaistrmtivc  Accowits 

5479 

5^1 

5,754 

(2J7) 

Oovenunent  Psyment  for 

Annuiunts.  EniyKiyeci 

Holth  Benefits 

— 

— 

— 

— 

OovenuDcnt  Piymcnt  for 

Annuiunu.  Employees 

1,-tfr  Insunnoe 

— 

— 

— 

- 

pAymenl  to  the  Civil  Servioe 

KCOTCOieBt  Su  DU^bUlnf 

Fund 

— 

— 

— 

— 

Total  Payncat  Accaaats 


Total  FTE 


sjr» 


5^991 


5,754 


C237) 
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OFFICE  OF  PERSONNEL  MANAGEMENT 
SUMMARY  OF  BUDGET  ESTIMATES  BY  ACTIVITY 

(dollar  amounts  io  tboiuandO 


1993 

1994 

1995 

1995 

Qbytittwni 

Aftul 

Eitimate 

Bfiiiifia 

Change 

Career  Entry 

$62,495 

$68,980 

$72,829 

$3,849 

Human  Resources  Development 

115,151 

118.650 

119,637 

987 

Retirement  and  Insurance 

23.616.773 

24,257.155 

24,944,850 

687,695 

Investigations 

104,843 

102.976 

99,666 

(3,310) 

Personnel  Systems  and  Oversight 

30,044 

32.673 

34,767 

2,094 

Administrative  and  IRM  Services 

48,521 

46^7 

44,594 

(1.633) 

Executive  and  Other  Services 

21,534 

23.472 

23.348 

(124) 

In^>ector  General 

10.629 

10.767 

10,207 

(560) 

Total 

$24,009,990 

$24,660,900 

$25,349,898 

$688,998 

FuU-Time  EqutvaknU 


Career  Entry 

Human  Resources  E>evelopmeat 

Retirement  and  Insurance 

Investigations 

Personnel  Systems  and  Oversight 

Administrative  and  IRM  Services 

Executive  and  Other  Services 

Inspector  General 

Total 


1,153 

1,236 

1,191 

(45) 

520 

522 

520 

(2) 

1331 

1,334 

1.244 

(90) 

1.483 

1.460 

U83 

(77) 

380 

399 

399 

0 

679 

674 

656 

(18) 

215 

245 

243 

(2) 

118 

121 

118 

0) 

S379 


5.991 


5,754 


(237) 
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OFFICE  OF  PERSONNEL  MANAGEMENT 

SALARIES  AND  EXPENSES  ACCOUNT 

DESCRIPTION 


The  Office  of  Personnel  Management's  Salaries  and  Expenses  (S&E)  account  finances  the 
operating  expenses  necessary  to  carry  out  OPM's  authorized  functions  and  responsibilities 
(excluding  those  specifically  included  under  the  Office  of  the  Inspector  General  and  the 
Revolving  Fund  accounts). 

This  account  has  three  separate  fund  sources: 

•  Salaries  and  Expenses/General  Fund  Appropriation 

This  annual  appropriation  pays  for  the  operating  expenses  needed  to  carry  out  OPM's 
mandated  responsibilities.  This  primarily  includes  the  Career  Entry,  Human  Resources 
Development,  Investigations  and  Personnel  Systems  and  Oversight  programs. 

This  appropriation  also  finances  other  programs  for  which  0PM  has  been  assigned 
administrative  responsibility.   These  include  the  President's  Commission  on  White  House 
Fellowships,  the  Federal  Prevailing  Rate  Advisory  Committee,  and  parts  of  the  Voting 
Rights  Act  program. 

In  addition,  this  appropriation  funds  the  S&E  share  of  agencywide  costs  for 
Administrative  Services,  Information  Resources  Management  (IRM)  Services,  Executive 
Services,  rent  and  centrally-funded  items-Federal  Telecommunications  System,  change 
of  duty  station  costs,  etc. 

•  Limitation  on  Transfers  from  the  Trust  Funds 

0PM  receives  from  Congress  an  annual  limitation  to  pay  the  operating  expenses 
associated  with  OPM's  administration  of  the  civil  service  retirement  and  insurance 
programs.    In  addition,  this  appropriation  funds  the  Trust  Funds'  share  of  agencywide 
Administrative,  IRM  and  Executive  Services,  rent  and  centrally-funded  items. 

These  funds  are  transfen-ed  from  OPM's  Civil  Service  Retirement  and  Disability  Fund, 
Employee  Health  Benefits  Fund,  Employees  Life  Insurance  Fund,  and  Retired  Employees 
Health  Insurance  Fund. 

In  addition,  OPM  receives  no-year  limitation  to  fund  costs  of  implementing  the  Federal 
Employees  Retirement  System  Automated  Processing  System  (FAPS).    We  are 
requesting  additional  no-year  funds  In  FY95  for  this  projea. 
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Advances  &  Reimbursements 

0PM  provides  services,  on  a  reimbursable  basis,  to  other  agencies  when  0PM 
possesses  special  skills  and  technical  expertise  that  are  more  economical  than 
alternative  public  or  private  sources,  e.g.,  adjudicating  investigation  results,  and 
technical  assistance  on  staffing  and  personnel  management. 

0PM  finances  internal  duplication  costs  on  a  reimbursable  basis. 

In  addition,  0PM  finances  internal  reimbursements  from  other  0PM  accounts,  i.e.,  the 
Revolving  Fund,  for  their  share  of  agencywide  Administrative,  IRM  and  Executive 
Services  costs  through  Advances  and  Reimbursements  authority. 


10 
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SALARIES  AND  EXPENSES  ACCOUNT 
COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounti  in  tbouiuidi) 


Obllf  tloni 

Career  Entry 

Human  Resources  Development 

Retirement  and  Insurance 

Investigatioos 

Persoanel  Systems  and  Oversigfat 

Administrative  and  IRM  Services 

Executive  and  Other  Services 

Total 


1993 

1994 

1995 

1995 

Astsul 

Eitlmate 

RequMt 

□unsc 

$55,760 

S60.289 

$59,478 

($811) 

4.723 

4.620 

4.362 

(258) 

72.413 

75421 

74.114 

(1.407) 

6.640 

8.258 

8.783 

525 

30.044 

32.673 

32.267 

(406) 

48.521 

46.227 

44,594 

(1.633) 

20.470 

22.352 

22.202 

(150) 

S238471 


$249^40 


S245300 


(S4,I40) 


Olfirttlnt  Collectioni: 

Advances  and  Reimbursements 
Trust  Fuivd  Annual  Limitation 
Trust  Fund  No- Year  Limitatioa 
Prior  Trust  Fund  No- Year  Limitation 
Available  Until  Expended 

Total 
Budget  Authority 

FuB-Tlice  Equlvalenta 


$27486 

$35,230 

$38,740 

$3410 

82.420 

82.538 

83.339 

801 

- 

5.981 

10,956 

4,975 

10.443 

7.658 
$131^7 

_ 

(7.658) 

$120^9 

$133^35 

$1,628 

$118384 

$118433 

$112,765 

($5,768) 

$128,193 

$104^5 

$108,774 

$3399 

Career  Entry 

Human  Resources  Development 

Retirement  and  Insurance 

Investigations 

Personnel  Systems  and  Oversigfat 

Administrative  and  IRM  Services 

Executive  artd  Other  Services 

Total 


923 

956 

891 

(65) 

53 

53 

51 

(2) 

1431 

1434 

1.244 

(90) 

114 

140 

163 

23 

380 

399 

379 

(20) 

679 

674 

656 

(18) 

2QZ 

232 

221 

(2) 

3vS87 

3,793 

3,*W 

(174) 

11 
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SALARIES  AND  EXPENSES  ACCOUNT 

(General  Fund,  Taist  Funds  and  Advances  and  Reimbursements) 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 

Personnel  Benefits 

Benefits  Tor  Former  Personnel 

Travel  and  Transportation  of  Persons 

Transportation  of  Things 

RenUl  Payments  to  GSA 

Communications  and  Utilities 

Printing  and  Reproduction 

Consulting  Services 

Other  Services 

Supplies  and  Materials 

Equipment 

Insurance  Claims 

ToUl  Obligations 


1994 

1995 

Estimate 

Request 

Change 

$141,344 

$141,636 

$292 

27,517 

27,462 

(55) 

348 

373 

25 

3,923 

3,645 

(278) 

337 

290 

(47) 

24,070 

24,189 

119 

10,355 

11,958 

1,603 

3,981 

3,409 

(572) 

521 

445 

(76) 

30,899 

26,604 

(4.295) 

2,819 

2,403 

(416) 

3,371 

2,934 

(437) 

455 

452 

(3) 

$249,940  $245,800 


($4,140) 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
COMPARATIVE  SUMMARY  STATEMENT 

(doOar  aawwt*  to  tfcat— di) 


1993 


1994 


I99S 


I99S 


Cwcf  EflBy 

Humn  Renunct  DevetoinKni 

RcUf  cnicflC  Mid  luurnoc 

Pcnoand  Syxluus  ■iid  Ovcm^pi 
Adminiaraiiwe  «d  DtM  Services 
ExKubwe  aid  Other  Sovioe* 

Tatil 


SS3.I98 

SS3.282 

SS0.424 

(S2358) 

4^4 

4.620 

4J62 

(258) 

3j603 

3.868 

3.S72 

(296) 

29.459 

29.237 

27.881 

(1J56) 

17^0 

16.509 

15.653 

(856) 

9.418 

11.017 

10.873 

(144) 

S118422 


S1M333 


Stl2.76S 


(SS.7M) 


SIMJM 

unAn 


Sllt3» 
SIH97S 


S112.T0 

S1M,7T4 


(SS.70) 


CvMrEnBy 

Hmn  Remnct  DevdofMiml 

RctrancBt  nd  iBwmoe 

InwcidfMioBS 

Pcmmci  SyMcBtt  ■w  Ovcm^tf 

AdminitfTMiue  Mid  DtM  Scrvioci 

Eacutive  Md  Odkcr  Sovioct 


886 

906 

«I6 

(90) 

52 

S3 

51 

(2) 

— 

— 

~ 

— 

et 

69 

67 

0) 

378 

379 

357 

(22) 

233 

218 

210 

0) 

89 

97 

95 

(2) 

l.7tS 


1.7X2 


1396 


03S) 


IS 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
SUMMARY  OF  CHANGES  REQUESTED  50R  1995 
(dollar  amounts  In  thousands) 


FY94  ESTIMATE  TOTAL. 


Career  Entiy 

Human  Resources  Development 

Retireinent  and  Insurance 

Investigations 

Personnel  Systems  and  Oversight 

Administrative  and  IRM  Services 

Executive  and  Other  Services 


FY9S  CHANGES  (S.76S)  (126) 


BUDGET 
AUTHORITY 

BLE 

SI  18,533 

1,722 

(2.858) 
(258) 

(90) 
(2) 

(296) 

(1,356) 

(856) 

(144) 

(2) 

(22) 

(8) 

(2) 

PY95  REQUEST  TOTAI S112,76S  1,596 
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SALARIES  AND  EXPENSES 
GENERAL  FUND  APPROPRIATION 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

1994 
Estimate 

1995 
Request 

Change 

Penonnd  Compensation 

$68,487 

$67,155 

($1,332) 

Pcnonnd  Benefits 

13.323 

13.062 

(261) 

Benefits  for  Former  Penonnd 

290 

300 

10 

Travd  and  Transportation  of  Persons 

2.275 

1.775 

(500) 

Transportation  ofThinp 

202 

157 

(45) 

Rental  Payments  to  GSA 

15.302 

15.338 

36 

Communications  and  Utilities 

6.160 

5.308 

(852) 

Printing  and  Reproduction 

2.502 

1.952 

(550) 

Consulting  Services 

329 

257 

(72) 

Other  Services 

5.955 

4.569 

(1.386) 

Supplies  and  Materials 

1.500 

1.100 

(400) 

Equipment 

1.878 

1.465 

(413) 

Insurance  Claims 

330 

327 

(3) 

Total  Obligations 


$118,533         $112,765 


($5,768) 


IS 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 

CAREER  ENTRY 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
FuD-Time  Equivalents 


FY93  FY94  FY95  FY95 

Actual  Estimate       Request  Change 


$53,198  $53,282         $50,424         -$2,858 

886  906  816  -90 


WORKLOAD  INDICATORS 


Applications  processed 

393,643 

300,000 

250,000 

-50,000 

Certificates  produced 

22,605 

20,000 

1 2,000 

-8,000 

Referrals  made 

149,350 

1 20,000 

70,000 

-50,000 

Selections  made 

41,068 

36,000 

34,000 

-2,000 

Inquiries  answered 

2,923,126 

3,200,000 

3,400,000 

200,000 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obfigations 


Salaries  and  Expenses 

$53,198 

$53,282 

$50,424 

-$2,858 

Advances  and  Reimbursements 

2,562 

7,007 

9,054 

2,047 

Revolving  Fund 

... 

1.564 
$61,853 

5.810 
$65,288 

4.246 

Total 

$55,760 

$3,435 

Full-Time  Equivalents 

Salaries  and  Expenses 

886 

906 

816 

-90 

Advances  and  Reimbursements 

37 

50 

75 

25 

Revolving  Fund 

... 

20 

40 

_2fi 

Total 


923 


976 


931 


-45 
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DESCRIPTION  OF  ACTIVITY 

The  Career  Entry  program  operates  a  nationwide  system  of  employment  information  and 
assists  agencies  in  managing  the  dynamics  of  their  workforce  --  recruitment,  hiring,  internal 
placement,  promotion,  and  downsizing  --through  broad  policy  principles,  technical  assistance, 
research,  automated  systems,  and  examination  services.   These  operations  are  carried  out 
through  a  network  of  Service  Centers  throughout  the  country. 

Subactivities  include: 

Staffing  PoGcy  and  Operations 

•  Provide  general  policy  and  supplementary  guidance  as  requested  by  agencies. 

•  Develop  generic  qualification  standards  for  groups  of  Federal  occupations. 

•  Assist  agencies  in  administering  competitive  examinations  and  provide  staffing 
operations  services,  as  needed. 

•  Assist  agencies  in  downsizing  their  workforces. 
Affirmative  Recruttment  and  Employment  Programs 

•  Provide  guidance  and  assistance  to  agencies  in  implementing  E.G.  1 2876  (Historically 
Black  Colleges  and  Universities). 

•  Provide  information  to  the  public,  including  students,  about  Federal  employment 
opportunities. 

•  Maintain  ongoing  relationships  and  partnerships  with  constituency  groups  and  academic 
institutions  to  attract  a  pool  of  qualified  and  diverse  applicants. 

•  Market  automated  systems  to  Federal  agencies  to  assist  employee  information 
specialists  in  handling  public  and  employee  inquiries,  and  human  resource  specialists  in 
workforce  and  affirmative  employment  handling. 

•  Advise/inform  and  provide  technical  assistance  to  managers  and  executives  on  actions 
to  hire,  develop  and  promote  all  groups  including  racial  minorities,  Hispanics,  women, 
older  workers  and  people  with  disabilities  to  achieve  a  workforce  reflective  of  the 
nation's  diverse  population. 

Personnel  Research  and  Development 

•  Conduct  basic,  applied  and  innovative  research  that  will  assist  agencies  in  solving 
operational  problems. 

•  Develop  written  tests  (computer  and  paper  and  pencil),  assessments  of  education  and 
experience,  and  other  assessment  practices  that  are  professionally  correct,  legally 
defensible  and  responsive  to  agency  needs. 
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•  Develop  organizational  process/culture  and  outconne  measures  to  further  National 
Performance  Review  (NPR)  goals. 

•  Evaluate  the  quality  of  the  Federal  workforce,  the  effectiveness  of  agency 
organizations,  and  the  effect  of  personnel  policies  and  initiatives. 

Automated  Staffing  Systems 

•  Design,  develop  and  maintain  automated  systems  that  support  employment  information, 
job  applications,  rating  and  rapid  referral  of  candidates,  and  placement  of  surplus 
employees. 

•  Provide  technical  support  to  users  of  the  automated  staffing  system. 
Administrative  Law  Judges 

•  Operate  a  governmentwide  personnel  system  for  Administrative  Law  Judges,  including 
recruiting,  examining,  classification,  pay,  ethics,  tenure,  and  career  development. 

INITIATIVES 

•  Continue  to  remove  unnecessary  regulations  and  requirements  and  replace  detailed 
policies  with  broad  principles.    Develop  supplementary  guidance  as  requested  by 
agencies. 

•  Implement  new  legislation  and  policy  initiatives  resulting  from  the  National  Performance 
Review,  e.g.,  authorize  agencies  to  examine  candidates  for  jobs,  provide  alternatives  to 
current  restrictions  on  selection  of  candidates,  allow  the  consolidation  of  various 
excepted  appointing  authorities,  and  require  agencies  to  incorporate  the  anainment  of  a 
diverse  workforce  into  their  strategic  plans. 

•  Assist  the  National  Performance  Review  in  evaluating  progress  in  implementing  their 
recommendations  through  the  use  of  the  workforce  quality  data  base. 

•  Align  the  recently  streamlined  qualifications  standards  to  correspond  to  changes  in  the 
position  classification  system. 

•  Provide  more  public  access  to  job  openings: 

-  integrate  employment  information  systems  with  systems  for  applying  for  job 
vacancies  and  systems  for  rating  applications. 

-  continue  the  use  of  current  technologies  for  providing  employment  information,  such 
as  telephone,  touchscreen  computer,  electronic  bulletin  board,  and  over  the  counter 
services. 

-  add  emerging  technologies  such  as  image  scanning  and  cable  television. 
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-  integrate  Federal  employment  information  with  other  Federal  and  local  government 
services  to  provide  "one-stop  shops'  for  the  public's  convenience. 

•  Produce  automated  tests  and  other  examinations  for  use  by  agencies. 

•  Develop  behavioral  consistency  rating  schedules  for  ACWA  occupations. 

•  Improve  the  cost  effectiveness  of  competitive  examining  and  promotion  by  converting 
virtually  all  competitive  registers  to  a  case  examining  approach  in  order  to  help  agencies 
examine  candidates. 

•  Enhance  the  automated  rating  system,  which  develops  automated  rating  schedules  and 
scans  applications. 

•  Expand  the  capability  of  0PM  staff  to  provide  technical  assistance  to  agencies  on  new 
staffing  authorities,  downsizing,  outplacement,  workforce  planning,  and  diversity 
management. 

FY95  PROGRAM  CHANGES 

Proposal 

A  decrease  of  $2.858.000  and  90  FTE  is  requested  in  accordance  with  the  President's 
personnel  reduction  initiative  and  to  support  National  Performance  Review  recommendations. 
This  reduction  will  be  achieved  by: 

-  A  nationwide  hiring  freeze. 

-  Outplacing  employees  where  possible. 

-  Discontinuing  virtually  all  central  registers  and  allowing  agencies  to  conduct 
competitive  examinations  on  a  case-by-case  basis. 

-  Discontinuing  the  administration  of  written  tests  on  a  wide  scale. 

-  Fully  automating  case  examining  (an  examination  for  one  or  more  current  vacancies 
with  the  resulting  register  closed  immediately  after  selection). 

-  Eliminating  the  publication  of  material  in  the  Federal  Personnel  Manual. 

-  Reducing  the  numbers  and  layers  of  supervisors. 
Objective  and  Effect 

•  The  budget  request  assumes  Congress  will  enaa  legislation  to  implement  the  NPR 
recommendation  that  agencies  be  given  authority  to  examine  for  all  their  positions.   If  this 
statutory  change  is  not  enacted,  0PM  will  press  agencies  to  accept  further  delegations  of 
authority  under  existing  statutory  authority  to  examine  for  positions  at  GS-9  and  above. 
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However,  0PM  cannot  compel  agencies  to  accept  delegations,  and  current  law  requires  0PM 
to  continue  examining  operations  for  common  occupations. 

•  Agencies  that  want  to  use  written  tests  as  pan  of  their  competitive  examining  approach  will 
conduct  the  tests  themselves  or  will  arrange  for  0PM  to  perform  this  service  for  them.   0PM 
will  continue  to  develop  tests  and  other  assessment  instruments  for  agencies  to  use.   0PM 
expects  agencies  will  use  written  tests  more  selectively  for  entry  level  administrative  and 
professional  positions.  0PM  expects  agencies  will  want  it  to  continue  clerical  testing  where 
there  is  a  high  volume  of  jobs  and  applicants. 

•  0PM  has  installed  in  its  Service  Centers  an  automated  system  to  create  rating  schedules, 
produce  job-specific  application  forms,  rate  and  rank  applicants.    Automation  of  case 
examining  significantly  reduces  the  staff  time  necessary  to  prepare  a  vacancy  announcement 
and  a  list  of  highly-rated  candidates. 

Budget  Effect 

•  The  savings  generated  by  this  proposal  are  achieved  primarily  by  reducing  salaries  and 
benefits  spending. 

•  In  FY95  0PM  will  need  to  help  agencies  develop  their  own  competitive  examining  techniques 
and  train  their  staffs.   0PM  will  also  offer  to  conduct  competitive  examining,  as  well  as 
promotion  screening  for  agencies  on  a  reimbursable  basis.   If,  however.  Congress  does  not 
authorize  agencies  to  conduct  examinations  or  does  not  authorize  0PM  to  delegate 
examining  for  common  occupations,  the  Career  Entry  program  will  not  have  sufficient 
resources  to  continue  to  provide  examining  services  to  agencies  at  the  present  level. 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
HUMAN  RESOURCES  DEVELOPMENT 

(dollar  amounts  In  thousands) 


FY93  FY94  FY95  FY95 

Actual  Estimgte        Request  Change 

RESOURCES 

ObTiBations  $4,574  $4,620  $4,362  -$258 

FuD-Twne  Equivalents  52  53  51  -2 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 
Obligations 


Salaries  and  Expenses 

$      4,574 

$      4,620 

$      4,362 

-$    258 

Advances  and  Reimbursements 

149 

... 

... 

... 

Revolving  Fund 

110.42? 

114.030 

115.275 

1.245 

Total 

$115,151 

$118,650 

$119,637 

$    987 

FuD-Time  Equivalents 

Salaries  and  Expenses 

52 

53 

51 

-2 

Advances  and  Reimbursements 

1 

•« 

... 

— 

Revolving  Fund 

467 

4§9 

4§9 

-Ill 

Total 

520 

522 

520 

-2 

DESCRIPTION  OF  ACTIVITY 

The  Human  Resources  Development  (HRD)  program  assists  in  the  development  of  the  Federal 
government's  human  resources  by  coordinating  resources  and  sharing  information  among 
agencies  to  promote  improved  organizational  and  individual  performance.    HRD  also  operates 
the  Senior  Executive  Service  personnel  system  and  coordinates  intergovernmental  activities 
within  OPM. 
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Subactivities  include: 
PoBcy  and  Leadership 

•  Provide  information  and  assistance  to  agencies  in  planning  for  human  resources 
development. 

•  Serve  as  the  focal  point  for  intergovernmental  activities  within  0PM  by  managing  the 
Intergovernmental  Personnel  Act  Program  which  promotes  personnel  interchange 
between  the  Federal  government  and  State  and  local  entities  and  nonprofit  institutions. 

•  Improve  workplace  skills  and  managerial  training  expertise  through  working  partnerships 
with  agencies,  the  Federal  Quality  Institute,  professional  associations,  and  educational 
institutions. 

Information  and  Interagency  Coordination 

•  Coordinate  with  agencies  and  act  as  a  resource  for  technical  information  and  training 
events;  stimulate  the  Federal  training  and  development  community  and  increase 
communication  through  outreach  activities  aimed  at  groups  such  as  the  Interagency 
Committee  on  Development  and  Training. 

•  Showcase  'best  practices"  in  areas  such  as  retraining,  customer  service,  workplace 
basics,  skills  centers,  strategic  planning  and  workforce  diversity. 

•  Enhance  agency  human  resource  development  programs  by  providing  guidance  and 
sharing  information  about  how  HRO  supports  reinventing  Government  through  electronic 
bulletin  boards,  special  events,  and  publications. 

•  Focus  on  the  role  of  human  resource  development  in  reinvention  labs,  adult  learning, 
alternative  methodologies  for  on-the-job  training,  evaluation  of  training,  and  customer 
service. 

•  Serve  as  a  model  agency  by  encouraging  other  agencies  to  use  electronic  support 
systems  and  other  technologies,  and  by  consistently  using  those  technologies  at  0PM. 

•  Sponsor  events  in  which  agency  officials  learn  about  exemplary  reinvention  initiatives, 
quality  management,  employee  empowerment,  and  electronic  support  systems. 

Senior  Executive  Service  (SES)  Program 

•  Provide  govemmentwide  program  leadership,  policy  direction,  and  technical  assistance 
on  all  aspects  of  the  SES  personnel  system  and  comparable  executive  systems. 

•  Manage  the  Executive  Information  System,  the  Presidential  Rank  Awards  program,  the 
Qualifications  Board  and  the  SES  personnel  system. 

•  Provide  leadership  and  technical  assistance  in  areas  of  special  priority  and  cultural 
change,  such  as  succession  planning,  diversity,  mobility,  and  quality  management. 


22 


274 


•  Improve  communications  with  the  SES  and  take  the  lead  in  promoting  the  positive 
image  of  the  SES  corps. 

•  Develop  and  integrate  the  management  training  curriculum  with  course  content  that  will 
allow  managers  to  develop  the  skills  necessary  to  facilitate  organizational  change  and 
encourage  innovation  as  set  forth  in  the  National  Performance  Review's 
recommendations  and  in  the  Government  Performance  and  Results  Act  of  1 993. 


INITIATIVES 

•  Establish  the  Human  Resources  Development  program  as  a  model  program  for  the 
Federal  government  by  making  strategic  investments  in  the  design  and  delivery  of  HRD 
products  and  services  with  the  goal  of  improving  govemmental  effectiveness  and 
customer  service. 

•  Mobilize  the  training  and  development  community  across  the  Government  by  providing 
timely  information  and  materials  on  the  Administration's  reinvention  initiatives  that  can 
be  used  in  agency  training  effons. 

•  Serve  as  a  role  model  for  qualitative,  innovative,  and  cost-effective  development  of 
human  resources  development  systems  through  the  use  of  technology. 

•  Implement  legislative  changes  in  the  Government  Employee  Training  Act  (GETA) 
required  to  meet  reinvention  goals. 

•  Provide  models  and  information  to  agencies  to  assist  them  in  improving  the  quality  and 
skills  of  the  Federal  workforce,  encouraging  the  use  of  'career  paths*  and  systematic 
training  and  development. 

•  Identify  and  publicize  the  most  practical  cost/benefit  models  which  document  for 
managers,  0MB  and  Congress  the  effectiveness  of  well-designed  training. 

•  Design  and  implement  an  education  and  development  program  that  supports  the 
Administration's  reinvention  policy  initiatives  for  changing  the  organizational  culture  in 
such  areas  as  customer  service  orientation,  empowerment  of  Federal  employees,  and 
innovation. 


FY95  PROGRAM  CHANGES 

Proposal 

A  decrease  of  $258.000  and  2  FTE  is  requested  in  accordance  with  the  President's  personnel 
reduction  initiative  and  to  support  National  Performance  Review  recommendations.    This 
reduction  will  be  achieved  by  reducing  training  policy  initiatives,  resource  and  information 
sharing,  and  SES  work. 
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PbitctiYe  and  E^ect 

Restructure  customer  service  programs  such  as  trainir^  leadership,  SES  publications  and  the 
Presidential  Rank  Award  program. 

Budoet  Effect 

Savings  will  be  achieved  through  reducir>g  other  objects  sper>dir>g,  increasing  competition 
arrwng  ver>dors  in  the  production  of  publications  resulting  in  reduced  printing  costs,  and 
delayerirtg  initiatives.  To  the  extent  that  the  savings  cannot  be  achieved  through  these 
nr>ethods,  custonf>er  outreach  will  be  reduced. 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 

INVESTIGATIONS 

(doflar  amounu  in  thousands) 


PC93 

FY94 

FY95 

FY95 

Actual 

Esiimais 

BfiOUfiSI 

Chanfle 

RESOURCES 

ObOgations 

$3,603 

«3,868 

«3,572 

-$296 

Ful-TifTM  Equivalents 

67 

69 

67 

-2 

WORKLOAD  INDICATORS 

Suitability  Determinations 

4,612 

5.000 

4,000 

-1,000 

Suitability  Investigations 

236 

250 

200 

-50 

Merit  Systems  Investigations 

44 

50 

50 

Security  Appraisals 

30 

30 

30 



TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 


Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursements 

$      3,603 

15 

3,022 

$      3,868 

36 

4,354 

$    3,572 
36 

5,175 

-$     296 
821 

Revolving  Fund 

98.203 

94.718 

90.883 

-3.835 

Total 

$104,843 

$102,976 

$99,666 

-$3,310 

Fufl-Time  Equivalentt 

Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursements 

67 
47 

69 

1 

70 

67 

1 
95 

-2 
25 

Revolving  Fund 

1.369 

1.320 

1.220 

-100 

Total 


1,483 


1,460 


1,383 


-77 


25 
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DEScfupTioN  OF  Acnvmr 

The  Investigations  program  conducts  investigations  to  generate  the  information  needed  to 
determine  the  fitrwss  and  suitabHity  of  persons  enterirtg  Federal  positions.  Further, 
investigations  are  conduaed  to  enforce  the  civil  service  laws,  rules  and  regulations,  and  to 
verify  the  qualification  of  applicants  for  certain  high  level  administrative  and  professional 
positions.  The  authorities  governing  OPM's  respons&>iUties  are  covered  under  5  U.S.C.  3301 
■nd  7301.  E.O.'s  10450  and  10577.  and  the  Atomic  Energy  Act  of  1954.  among  others. 

Specific  functions  include: 

Secuffty  Appcaisals 

Inspect  and  evaluate  personnel  security  programs  in  other  departmems  artd  agencies  to 
futfia  OPM's  oversight  responsibilitv  to  ensure  compCanoe  with  the  provisions  of  E.O. 
10450  in  executive  branch  agencies. 


Ensure  the  fitness  and  suitability  of  applicanu  for  and  appointees  to  positions  In  the 
competitive  service.  SpedficaBy: 

•  Make  applicant  suitabSity  determinations  when  an  agmcy  or  OPM  office  refers 
•ppBeations  for  resolution  of  serious  issues. 

•  Screen  cases  for  seriousness  and  relevance.  Only  those  with  potentiaOy  actionable 
serious  issues  are  retained  for  further  action.  About  20-30%  of  the  persons  cited  in 
these  referrals  are  found  to  be  ineligible  and  are  del>8rred  from  Federal  employment  after 
due  process. 

•  Subject  OPM  determinations  to  appeal  before  the  OPM  Suitability  Review  Panel,  the 
Merit  Systems  Protection  Board,  and  ttw  couru. 


Resoh«  through  further  investigation  some  applicant  referrals  and  National  AgeiKy  Checks 
fNACs)  and  National  Agency  Checks  and  Inquiries  (NACIs)  which  uncover  serious  suitability 
issues.  For  instance: 

•    Preoeed  with  about  200  suitability  cases  annually  wttich  require  more  extenshw 
investigation,  ineludkig  field  imerviews  and  the  taking  of  affidaviu.  If  not  resolved  in 
the  subject's  favor,  cases  are  referred  for  adjudication  and  disposition. 


Direct  removato  in  approximately  80  cases  a  year,  after  due  process,  wnth  the  remainder 
resoh«d  in  favor  of  the  suiijeet.  discontinued  for  administrative  reasons  or  referred  for 
agency  abjudication. 


26 


278 


INITIATIVES 

•  Continue  to  carry  out  30  security  appraisals  during  FY95. 

•  Continue  training  agency  security  staffs  to  assist  in  security  operations. 

•  Generate  suitability  determinations  on  applicants  for  Federal  positions. 

•  Conduct  suitability  investigations  involving  field  work  to  resolve  issues  developed  during 
the  course  of  a  NACI. 

•  Conduct  investigations  into  alleged  abuses  of  the  merit  system  at  the  request  of  0PM 's 
or  agencies'  examining  offices,  including  test  fraud. 

FY95  PROGRAM  CHANGES 

Proposal 

A  decrease  of  $296.000  and  2  FTE  is  requested  in  accordance  with  the  President's  personnel 
reduction  initiative  and  to  support  National  Performance  Review  recommendations. 

Objective  and  Effect 

During  FY95,  0PM  expects  to  receive  5,000  suitability  determinations  referrals.   With  reduced 
resources,  0PM  should  be  able  to  complete  80%  (4,000)  of  its  S&E  suitability  determination 
workload. 

Budget  Effect 

This  reduction  will  result  in  0PM  carrying  a  two  month  backlog  of  referrals  awaiting  suitability 
determinations  by  the  end  of  the  fiscal  year. 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 

PERSONNEL  SYSTEMS  AND  OVERSIGHT 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
Ful-rnte  Equivalents 


nr93  FY94  FY95  FY95 

A«V9!  Estimate        Request  Change 


$29,459  $29,237         $27,881  -$1,356 

378  379  357  -22 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


CbTigations 


Salaries  and  Expenses 

$29,459 

$29,237 

$27,881 

-$1,356 

Advances  and  Reimbursements 

585 

3,436 

4,386 

950 

Revolving  Fund 

... 

— 

2.500 

2.500 

Total 


$30,044 


$32,673         $34,767 


$2,094 


Full -Time  Equivalents 


Salaries  and  Expenses 

378 

379 

357 

-22 

Advances  and  Reimbursements 

2 

20 

22 

2 

Revolving  Fund 

— 

„. 

20 

20 

Total 


380 


399 


399 


DESCRIPTION  OF  ACTIVITY 

The  Personnel  Systems  and  Oversight  program  provides  govemmentwide  leadership  in 
developing  and  maintaining  human  resources  management  (HRM)  programs  in  the  areas  of  pay, 
classification,  labor  and  employee  relations,  evaluation,  and  performance  management,  and  is 
responsible  for  the  govemmentwide  personnel  data  system. 
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Subactivities  include: 
Systems  Innovation 

•  Advance  Federal  HRM  system  innovation  through  fostering,  conducting,  and  evaluating 
research,  including  demonstration  projects  under  5  U.S.C.  chapter  47  and  other 
legislation,  as  well  as  disseminating  information. 

•  Identify,  develop,  and  test  model  HRM  systems. 

•  Provide  a  focus  for  agency  collaboration  in  strategic  planning  for  personnel  management 
and  exploration  of  HRM  alternatives. 

Compensation  Policy 

•  Develop  and  administer  pay  systems  for  Federal  white-  and  blue-collar  employees. 

•  Develop  methodology  for  and  evaluate  the  effectiveness  of  altemative  compensation 
systems. 

•  Establish  special  salary  rate  schedules  to  address  specific  recruitment  and  retention 
problems. 

•  Administer  governmentwide  leave  programs. 
Classification 

•  Provide  policy  for  the  classification  of  Federal  jobs. 

•  Design  flexible  alternatives  to  the  current  classification  system  by  developing  models 
and  promoting  the  use  of  automation. 

•  Assist  agencies  in  developing  standards  for  agency-specific  occupations. 

•  Provide  advice,  assistance,  and  information  to  agencies  on  issues  affecting  the 
classification  program. 

Labor  Relations  and  Workforce  Performance 

•  Provide  policy  guidance,  technical  assistance,  and  information  to  support  agencies  and 
the  National  Partnership  Council  in  achieving  a  labor-management  partnership. 

•  Provide  models,  guidance,  and  technical  assistance  to  agencies  developing  performance 
management  and  reward  programs,  including  revised  ways  of  dealing  with  poor 
performers. 

•  Provide  models,  guidance,  and  technical  assistance  to  agencies  to  promote  family- 
friendly  workplaces. 
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•  Provide  models,  guidance,  and  technical  assistance  to  agencies  to  develop  effective 
alternative  dispute  resolution  methods. 

Agency  Compliance  and  Evaluation 

•  Establish  criteria  and  methods  for  determining  and  ensuring  accountability  in  HRM 
systems. 

•  Conduct  statistical  studies  to  assess  the  effectiveness  of  HRM  programs  and  policies  in 
agencies  and  governmentwide. 

•  Make  improvements  in  agency  HRM  practices  by  providing  feedback  to  policymakers 
through  evaluation  of  agency  personnel  programs. 

•  Provide  information,  assistance  and  advice  to  agency  managers,  personnel  officials,  and 
0PM  policy-makers  through  results-oriented  evaluations. 

Workforce  Information 

•  Streamline  record  keeping  and  personnel  processing  procedures. 

•  Promote  state-of-the-art  data  systems  for  workforce  information. 

•  Facilitate  the  automation  of  personnel  systems  to  increase  efficiency  and  cost- 
effectiveness  of  agency  operations  and  to  make  personnel  systems  accessible  to 
managers. 

•  Collect,  maintain,  and  analyze  statistics  on  the  Federal  civilian  workforce  to  support  and 
inform  policy  decision-making. 

•  Support  the  information  needs  of  0PM  programs,  other  central  management  agencies. 
Congress,  and  other  users  such  as  the  General  Accounting  Office,  Congressional  Budget 
Office,  Bureau  of  Labor  Statistics,  National  Science  Foundation,  and  the  Equal 
Employment  Opportunity  Commission. 


INITIATIVES 

•    Develop/revise  strategic  and  operational  plans  for  the  decentralization  and  deregulation 
of  the  personnel  function  with  the  Interagency  Advisory  Group  (lAG)  on  Personnel 
Policy  and  Operations: 

-    redefine  and  communicate  the  roles  and  responsibilities  of  0PM  and  the  agencies, 
and 

•    utilize  the  lAG  to  monitor  changes  in  human  resource  management,  to  surface 
problems,  and  to  communicate  'best  practices.* 
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•  Promote  the  use  of  the  expanded  demonstration  project  authority,  as  recommended  by 
the  National  Performance  Review  (NPR),  to  test  particularly  promising,  innovative  HRM 
practices.    Assist  interested  agencies  in  the  development  of  projects  that  will  help  them 
better  fit  their  HRM  practices  to  the  accomplishment  of  their  agency's  mission. 

•  Expand  efforts  to  help  agencies  achieve  the  NPR  goal  of  a  family-friendly  workplace: 

-  provide  general  guidance,  models,  and  information  to  encourage  full  use  of  existing 
authorities  and  programs,  and 

•  support  legislative  and  administrative  action  to  remove  limitations  on  agency 
authority  to  develop  family-friendly  programs. 

•  Review  and  revise  personnel  information  systems  to  reflect  the  reinvented  HRM 
framework  and  to  collect  the  information  necessary  to  support  0PM  program 
responsibilities,  including  oversight,  and  to  provide  the  data  needed  by  0MB,  the 
Congress,  and  other  system  users.   Collaborate  with  agencies  to  determine  which  data 
to  collect,  and  the  most  efficient  and  cost-effective  way  to  collect  it. 

•  Work  with  agencies  to  implement  the  Strategic  Plan  for  Personnel  Automation  by 
continuing  and  expanding  effons  to: 

-  reduce  wasteful  system  development  duplication  in  agencies. 

-  identify  common  applications  for  voluntary  agency  adoption. 

-  develop  promising  systems  with  potential  for  broader  applications  and  ultimate 
govemmentwide  investment. 

•  Provide  leadership  and  guidance  for  agencies  related  to  the  NPR  objective  of  achieving 
labor-management  partnerships: 

-  assist  agencies  in  dealing  with  the  expansion  in  the  scope  of  bargaining  inherent  in 
deregulation  and  decentralization,  and 

-  expand  consultation  and  coordination  with  unions  as  participants  in  the  National 
Partnership  Council. 

•  Support  the  NPR  objective  of  improving  workplace  due  process  procedures: 

-  provide  agencies  with  models  related  to  alternative  dispute  resolution,  and 

•  cooperate  with  adjudicatory  agencies  to  improve  formal  dispute  resolution  systems. 

•  Draft  and  issue  instructions  and  requirements  to  maintain  a  common  structure  for  HRM 
in  the  Government. 

•  Redesign  the  Federal  classification  system: 
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•  develop  and  issue  standard  banding  panems  and  criteria  for  approval  of  non-standard 
barKJing  patterns. 

-  develop  generic  standards  for  major  occupational  families. 

•  expartd  the  use  of  automation  in  the  classification  process. 

-  develop  generic  training  modules  for  managers  and  personnelists. 

•  Develop  occupationally-specific  classification  and  pay  systems. 

•  Develop  workable  models  for  agencies  to  use  to  appraise  employees,  reward  their 
performance,  and  deal  more  effectively  and  expeditiously  with  poor  perfomrters. 

•  Review  ar«d  improve  tfie  methodology  for  determining  locality  adjustments  with  the 
Federal  Salary  Council,  and  make  other  changes  based  on  experience. 

•  Design  a  system  for  holding  agencies  and  individual  managers  accountable  as  a  togical 
and  necessary  follow-on  to  delegation,  decentralization,  and  increased  flexibility: 

-  work  with  agencies  to  assure  that  they  use  their  new  flexibilities  in  a  responsible  and 
cost-effective  way. 

•  develop  criteria  and  measurement  devices  to  evaluate  management  of  the  HRM 
function. 

•  continue  govemnrtentwide  program  reviews,  as  appropriate,  but  rely  more  heavily  on 
examination  of  agency-level  control  systems  and  agency-generated  data  to  spot 
problem  areas. 

-  continue  to  send  *swat  teams*  into  agencies  when  there  are  signs  of  serious  trouble 
or  when  ttie  President  or  Congress  requests. 

•  Reorient  technical  assistance  to  agencies  In  all  policy  areas  toward  solving  problems, 
including  those  unique  to  individual  agencies,  rather  than  providing  "book*  answers. 

FY9S  PROGRAM  CHANGES 

A  ttecrease  of  ♦1.142.000  and  IB  FTP  in  the  Agency  CompFiance  and  Evaluation  program  is 
requested  in  accordance  with  the  President's  personnel  reduction  initiative  and  to  support 
National  Performance  Review  recommendations. 

Objective  and  Fffiw^ 

A  reinvented  HRM  system  requires  a  reinvented  approach  to  evaluation.  As  the  system 
becomes  less  rule  bound  there  wriO  be  less  need  for  compliance-oriented  reviews.  Similarly,  as 
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there  is  more  system  diversity  among  agencies,  evaluation  must  become  more  agency  based. 
Thus,  FY95  will  be  a  transition  year  for  both  0PM  and  agencies  to  respond  to  the  anticipated 
changes  in  the  Federal  HRM  system.   The  proposed  program  changes  will  limit  assistance  to 
agencies  developing  HRM  control  systems,  and  will  decrease  the  capability  to  assess  how  well 
agency  HRM  programs  are  operating  (I.e.,  the  results  they  are  achieving).    We  will  also  have 
limited  capacity  to  keep  tabs  on  agencies  as  they  develop  and  implement  new  HRM  programs. 
We  win  field  teams  periodically  to  deal  with  serious  problems. 

Budget  Effect 

The  program  shift  described  above  will  reduce  0PM  evaluations  at  the  worksite  and  focus  the 
Agency  Compliance  and  Evaluation  program's  efforts  on  serious  problems  in  the  agencies. 


Proposal  *2 

A  decrease  of  $97.000  and  2  FTE  in  the  Regional  Systems  Innovation  program  Is  requested  in 
accordance  with  the  President's  personnel  reduction  initiative  and  to  support  National 
Performance  Review  recommendations. 

Obiective  and  Effect 

Experimentation  with  and  analysis  of  new  ways  of  managing  human  resources  in  the  Federal 
government  will  be  critical  as  we  develop  workable  models  and  management  frameworks  for 
'reinventing  Governnr>ent.*  Under  the  revised  demonstration  authority,  once  projects  are 
approved,  we  would  expect  agencies  to  implement  them  more  indep>endently.  0PM  will  also 
depend  more  on  data  and  written  reports  to  assess  demonstration  projects'  outcomes.  As  a 
result,  the  small  field  component  in  this  area  can  be  eliminated. 

Budoet  Effect 

Our  regiorul  Systems  Innovation  function  is  currently  not  large  enough  to  have  a  major  effect 
on  the  operation  of  the  program.   Our  resources  will  be  better  utilized  by  assigning  the  limited 
Systems  Innovation  field  work  that  needs  to  be  done  in  the  future  to  our  regional  evaluation 
function. 


Proposal  #3 

A  decrease  of  $1 17.000  and  2  FTE  in  the  Workforce  Performance  program  is  requested  in 
accordance  with  the  President's  personnel  reduction  initiative  and  to  suppon  National 
Perforrriance  Review  recommendatiorts. 

Objective  and  Effect 

With  the  nravement  to  give  agencies  control  over  the  development  of  flexible  and  customized 
performance  management  systems,  OPM's  oversight  and  approval  role  in  this  area  will  be 
diminished.   We  expect  that  FY94  will  be  a  transitional  year  during  which  legislation  will  be 
erfacted  to  allow  agencies  to  develop  intemal  perfomrtance  management  systems  with 
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leadership  and  technical  assistance  front  0PM.  By  FY95  most  agency  systems  should  be  in 
place  and  the  need  for  assistance  wriU  be  reduced. 

BudQgf  Effect 

Agencies  v<rin  require  significant  support  from  0PM  as  they  develop  and  implement 
individualized,  agency-level  performance  management  systems  ana  revise  them  tMsed  on  early 
experience.  Although  FY94  will  see  the  biggest  influx  of  inquiries  and  requests  for  technical 
assistartce  from  agencies,  we  expect  this  activity  to  continue  into  FY95. 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
ADMINISTRATIVE  AND  IRM  SERVICES 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
FuD-Tma  Equivalents 


FY93  FY94  FY95  FY95 

Actual  Estimate        Request  Change 


$17,870  $16,509         $15,653  -$856 

233  218  210  -8 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursennents 

Total 


$17,870 
17,257 
13,394 

$A8,521 


$16,509 
17,363 
12.355 


$15,653 
16,993 
11.948 


-$ 


$46,227         $44,594 


856 
-370 
-407 


-$1,633 


FuO-Time  Equivalents 


Salaries  and  Expenses 

233 

218 

210 

-8 

Trust  Fund 

201 

212 

207 

-5 

Advances  and  Reimbursements 

24g 

244 

239 

^ 

Total 


679 


674 


656 


-18 


OPM's  Administrative  and  Information  Resources  Management  (IRM)  Services  programs  provide 
administrative  support  and  agencywide  central  IRM  services  to  all  OPM  programs.   The 
obligations  displayed  here  are  distributed  among  all  OPM  fund  sources  (Salaries  and 
Expenses/General  Fund  Appropriation,  Limitation  on  Transfers  from  the  Trust  Funds,  Revolving 
Fund,  and  the  Office  of  the  Inspector  General's  Salaries  and  Expenses/General  Fund 
Appropriation  and  Umttation  on  Transfers  from  the  Trust  Funds)  through  an  interfund 
adjustment. 

The  amounts  funded  by  the  Office  of  the  Inspector  General  and  Revolving  Fund  for 
Administrative  and  IRM  Services  are  treated  as  a  reimbursement  from  other  accounts  and  are 
reflected  under  Advances  and  Reimbursements. 
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In  addition,  certain  other  IRM  Services  are  directly  funded  under  Revolving  Fund  Investigations 
and  Trust  Fund  IRM  Services. 


DESCRIPTION  OF  ACTIVITY 

The  Administrative  and  IRM  Services  programs  provide  administrative  support  and  information 
technology  services  to  directly  support  0PM  programs  and  service  delivery.   These  services 
include  financial,  personnel,  publishing,  computing,  security,  library,  facility, 
telecommunication,  procurement,  and  payroll  services. 

Subactivities  include: 

Financial  Operations 

•  Carry  out  the  financial  operations  of  voucher  examination  and  disbursement,  travel, 
accounting  input  and  control,  billings  and  collections  and  payroll. 

Administrative  Services 

•  Provide  building,  facilities  and  telecommunications  services  to  the  OPM  central  office 
and  agencywide  services  for  space  and  lease  management. 

•  Provide  a  full  range  of  publishing  services,  including  editing,  commercial  printing 
procurement  and  mail  distribution. 

•  Provide  comprehensive  library  and  research  facilities  for  OPM. 

•  Improve  the  quality  of  office  space,  enhance  productivity  through  the  use  of  effective 
interior  office  design,  reduce  space  utilization  rates,  make  health  and  safety 
improvements  and  encourage  the  use  of  systems  furniture  where  cost  effective. 

•  Provide  security  services  for  OPM  in  the  areas  of  personnel  security,  physical  security, 
classified  documents  and  classified  communications. 

•  Maintain  OPM's  internal  processes  and  documentation  through  the  OPM  Administrative 
Manual  System. 

Procurement  Services 

•  Provide  acquisition  services  agencywide,  including  analyses  of  contractor  costs  and 
prices,  oversight  of  delegated  procurement  authority,  and  development  of  policy 
guidance. 

•  Provide  agencywide  leadership  in  small  and  disadvantaged  business  utilization. 
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PoBcy  wid  SwvicM 

•  Promot*  a  human  resources  menagemem  program  within  0PM  based  on  and  commined 
to  merit  principles. 

•  Operate  the  0PM  interrwl  persormel  management  program  which  includes  position 
menagemem,  policy  development,  pay  admir\istration,  staffing  services,  classification 
services,  employee  and  labor  relations,  training  assessmems.  and  personrwl  information 
management. 

Equal  trnptoymeni  Oppo«tunity 

•  Promote  the  fun  realization  of  equal  employment  opportunity  agencywide  through 
effective  affirmative  action  and  complaim  resolution  programs  in  accordarxce  with 
existing  laws  and  regulations. 


•  Provide  management  services  to  0PM  and  administrative  support  to  smaU  staff  offices. 

•  bnplemem  extemafly-mafWlated  managemem  improvement  programs  irtchiding  the 
raponing  and  monitoring  requiremenu  of  the  Federal  Advisory  Committee  Aa. 


•  tkapond  to  agencywide  IRM  requirementt  imposed  by  law  and  central  management 
egerKies  irtdudhtg  the  Office  of  Martagemem  and  Budget,  GerMral  Services 
Administration.  National  Archives  aiHl  Records  Administration,  artd  National  Institute  of 
Standards  and  Technology. 

•  Provide  agencywide  policy,  advisory,  and  customer  services  on  voice  and  data 
communications,  automatic  data  processing  security,  paperwork  management.  Freedom 
of  Information  Act,  and  information  collection. 

•  Provide  other  agencywide  IRM  plannirtg,  budgeting,  arni  policy  services. 
I.  Rnencial.  and  Adminisuallve  Systems 

•  Provide  applications  development  and  maintenance  support  to  OPM's  government  wide 
personnel  oversight  and  program  support  systems  and  to  agencywide  financial  and 
administrative  management  systems. 

•  Provide  data  submission  guidance  and  data  quality  support  for  OPM's  government  wide 
wocfcfofce  information  systems  (e.g.,  the  Central  Personnel  Data  Filel. 
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Washington  Data  Processing  Center 

•  Provide  computer  processing  services  for  tfie  Civil  Service  Retirement  System  (CSRS), 
Federal  Employees  Retirement  System  (FERS),  Federal  Employees  Group  Life  Insurance, 
and  Federal  Employees  Health  Benefits  systems. 

Macon  Data  Processing  Center 

•  Operate  0PM 's  general  purpose  computer  center  and  provide  computer  processing 
services  for  0PM 's  govemmentwide  personnel  oversight,  program  delivery,  and 
workforce  information  systems,  and  for  agencywide  financial  and  administrative 
management  systems. 

•  Manage  OPM's  nationwide  data  communications  network  that  supports  regional  and 
central  office  access  to  the  Macon  Data  Processing  Center  (MDPC),  the  Staffing  Service 
Center  in  Macon,  Georgia,  and  the  Federal  Investigations  Processing  Center  in  Boyers, 
Pennsylvania. 

•  Provide  applications  development  and  maintenance  support  for  OPM's  govemmentwide 
workforce  information  systems. 

•  Provide  agencywide  electronic  mail  and  other  office  automation  services. 
Systems  Management  and  Support 

•  Provide  desktop  office  automation,  local  area  network,  and  wide  area  network 
operational  and  customer  advisory  services. 

•  Provide  0PM  program  offices  with  database  management  services,  automation  risk 
assessment,  and  computer  application  disaster  recovery  planning. 

•  Develop  agencywide  IRM  standards  and  procedures. 

•  Manage  and  operate  data  communications  in  Washington,  DC. 

INITIATIVES 

•  Improve  the  utilization  of  funds  available  for  office  space  renovation,  employee 
relocations  and  Improvement  in  office  design. 

•  Lower  the  agency  mail  costs  by  using  modem  equipment  with  money  saving  processes 
such  as  bar  coding. 

•  Pilot  a  personnel  process  that  will  connect  more  directly  with  agency  management  and 
reduce  time  lags  in  processing  personnel  actions. 

•  Design  and  use  automated  personnel  processes  to  Improve  eHiciency  and  reduce  costs. 
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•  Continue  to  implement  the  provisions  of  the  negotiated  agreement  between 
management  and  our  local  union  in  Washington,  O.C. 

•  Support  the  recommendations  of  the  National  Performance  Review  Report. 

•  Reengineer  and  streamline  OPM's  govemmentwide  workforce  information  reporting 
system  (the  Central  Personnel  Data  File)  and  other  personnel  oversight  systems  to  make 
more  effective  use  of  technology  and  meet  the  changed  data  needs  identified  in  the 
National  Performance  Review. 

•  Suppoa  the  management  of  change  in  0PM  by  developing  an  IRM  strategic  plan 
consistent  with  OPM's  strategic  plan.   This  IRM  plan  will  ensure  the  application  of 
appropriate  information  technology  as  an  effective  means  to  achieve  improved  service 
delivery  to  OPM's  customers. 

•  Streamline  the  use  of  information  technology  resources  by  re-evaluating  the  need  for 
application  systems  and  related  information  resource  services  to  support  redefined  0PM 
operations  and  missions.   This  will  ensure  IRM  resources  are  applied  in  the  most 
efficient  and  effective  manner  to  support  OPM's  initiatives  to  reinvent  Government. 

•  Enhance  OPM's  ability  to  communicate  electronically  Ixjth  internally  and  with  its 
external  customers.   This  includes  expanding  computer  connectivity  and  related  services 
to  additional  desktops  and  local  area  networks,  improving  agencywide  electronic  mail 
services,  and  adopting  more  efficient  technologies  for  the  transmission  and  sharing  of 
information  with  our  customers. 

•  Develop  a  pilot  Automated  Classification  System  using  ex(>ert  systems  technology, 
which  will  significantly  reduce  agency  workload  involved  in  classifying  positions. 

•  Develop  an  improved  0PM  nationwide  data  communications  network  architecture  to 
suppon  0PM  as  the  model  agency. 

•  Establish  electronic  access  (e.g.,  Internet)  to  provide  for  customer  agencies'  electronic 
corresptondence  with  0PM,  thus  accelerating  retirement  case  processing  and  positioning 
0PM  to  respond  rapidly  to  customer  inquiries. 


FY95  PROGRAM  CHANGES 

A  decrease  of  $856.000  and  8  FTE  in  the  Administrative  and  IRM  Services  programs  is 
requested  in  accordance  with  the  President's  personnel  reduction  initiative  and  to  support 
Fslational  Performance  Review  recommendations. 

Obiective  and  Effect 

The  Adnrunistrative  and  IRM  Services  programs  expect  to  successfully  implement  the 
Administration's  retirement  incentive  program  and  to  utilize  this  personnel  management  tool  to 
help  achieve  Administration  downsizing  objectives.   In  addition.  Administrative  and  IRM 
Services  will  aggressively  pursue  delayering  at  supervisory  and  management  levels  and  increase 
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direct  customer  service  support.   Finally,  our  programs  will  develop  more  effective  organization 
structures  designed  to  carry  out  essential  administrative  and  information  technology  services 
functions.   Resources  vi/ill  be  refocused  on  the  highest  program  priorities  and  by  reengineering 
systems,  we  will  continue  to  provide  critical  services  while  at  the  same  time  reducing  overall 
resource  needs. 

Budget  Effect 

Despite  significant  downsizing,  we  will  be  able  to  provide  adequate,  but  reduced, 
administrative  and  IRM  services  and  suppon  for  0PM  through  more  effective  organization  and 
more  efficient  use  of  resources. 
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SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
EXECUTIVE  AND  OTHER  SERVICES 

(doOar  amounts  in  thousands) 


RESOURCES 
ObGgatkMts 
Ful-Tinw  Equivalants 


FY93 

FY94 

FY95 

FY95 

Actual 

Esiimaifi 

QfiflUfiSI 

Cbaoflfi 

$9,418 

$11,017 

$10,873 

-$144 

89 

97 

95 

-2 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


ObGgations 


Salaries  and  Expenses 

$9,418 

$11,017 

$10,873 

-$144 

Taist  Fund 

3,631 

4,149 

4,184 

35 

Advances  and  Reimbursements 

7,421 

7,186 

7,145 

-41 

Revolving  Fund 

1.064 

1.120 

1.354 

234 

Total 


$21,534 


$23,472 


$23,556 


$84 


FuB-Tima  Equivalents 


Salaries  and  Expenses 

89 

97 

95 

Trust  Fund 

34 

45 

45 

Advances  and  Reimbursements 

84 

95 

95 

Revolving  Fund 

9 

6 

8 

Total 


215 


245 


243 


The  obligations  displayed  above  for  the  Director  and  Deputy,  Combined  Federal  Campaign, 
Federal  Prevailing  Rate  Advisory  Committee,  President's  Commission  on  White  House 
Fellowships,  Federal  Quality  Institute  and  Voting  Flights  are  wholly  funded  by  OPM's  Salaries 
and  Expenses/General  Fund  Appropriation. 

The  obligations  displayed  here  for  the  Director's  staff.  Chief  Financial  Officer,  General  Counsel, 
Communications,  Congressional  Relations,  and  International  Affairs  are  distributed  among  all 
0PM  fund  sources  (Salaries  and  Expenses,  Limitation  on  Transfers  from  the  Trust  Funds, 
Revolving  Fund,  Office  of  Inspector  General's  Salaries  and  Expenses  and  Limitation  on 
Transfers  from  the  Trust  Funds)  through  an  interfund  adjustment. 
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The  amounts  funded  by  the  Office  of  the  Inspector  General  and  Revolving  Fund  are  treated  as  a 
reimbursement  from  other  accounts  and  also  are  reflected  under  Advances  and 
Reimbursements. 


DESCRIPTION  OF  ACTIVITY 

Executive  Direction 

Executive  Direction,  through  the  Office  of  the  Director,  provides  leadership  for  all  initiatives  and 
activities  of  the  Office  of  Personnel  Management.   It  serves  as  the  focus  for  promoting  the 
President's  agenda  on  matters  relating  to  the  Federal  workforce. 

Chief  Financial  Officer 

The  Chief  Financial  Officer  is  responsible  for  all  financial  management  activities  relating  to 
OPM's  programs  and  operations.   These  include  developing  and  maintaining  an  integrated 
accounting  and  financial  management  system;  ensuring  that  program  information  systems 
provide  reliable,  consistent  and  timely  financial  and  program  data;  managing  the  budgeting  and 
expenditure  of  OPM  resources  including  the  preparation  of  external  budget  information  for  OMB 
and  Congress,  and  preparing  agency  financial  statements,  reports  and  plans.   The  organization 
consists  of  four  offices  with  responsibilities  for  policy  and  oversight,  performance  measures, 
planning  and  budget,  and  financial  management  of  administrative  and  entitlement  programs. 

General  Counsel 

The  Office  of  the  General  Counsel  provides  general  legal  and  advisory  services  to  the  Director, 
operating  entities  within  the  Office  of  Personnel  Management  and,  on  a  governmentwide  basis, 
to  all  Federal  agencies  concerning  Federal  civilian  personnel  law  and  related  matters,  including 
development  and  legal  review  of  rules  and  regulations  affecting  Federal  human  resource  Issues. 
The  OGC  is  also  responsible  for  legal  review  of  legislative  development  and  analysis. 

Communications 

The  Office  of  Communications  markets  the  messages,  initiatives  and  achievements  of  OPM, 
develops  new  channels  and  techniques  to  promote  awareness  of  the  challenges  and  rewards  of 
public  service  and  serves  as  frontline  liaison  in  meeting  both  internal  and  external 
communications  needs. 

Congressional  Relations 

The  Office  of  Congressional  Relations  serves  as  OPM's  chief  liaison  with  Congress,  their  staffs, 
interest  groups,  the  White  House  and  other  Federal  agencies  on  legislative  matters  affecting 
Federal  personnel  policies  and  practices.    It  develops  strategies  for  the  design  and 
implementation  of  OPM's  legislative  program  and  provides  guidance  to  the  Director  and  other 
OPM  officials  on  Congressional  action  in  areas  of  agency  interest. 
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International  Affaire 

The  Office  of  International  Affairs  establishes  and  maintains  relationships  with  foreign 
Ministries  of  Personnel  and  Civil  Service  Commissions  to  exchange  personnel  management 
information.   The  office  serves  as  OPM's  liaison  with  foreign  affairs  departments  and 
organizations  with  interests  in  international  human  resource  development  and  public 
administration. 

Federal  Prevailing  Rate  Advisory  Committee 

The  Federal  Prevailing  Rate  Advisory  Committee  was  established  by  5  U.S.C.  5347  to  study 
the  Federal  Wage  System  (the  prevailing  rate  system)  and  advise  the  0PM  Director  on  matters 
relating  to  the  pay  of  Federal  blue-collar  employees.   The  Committee  is  composed  of  1 1 
members-five  Federal  agency  officials,  five  labor  organization  representatives  and  a  chairman 
appointed  by  the  0  PM  Director. 

The  Committee  presents  an  annual  report  to  the  0PM  Director  and  the  President  for  transmittal 
to  Congress  which  discusses  pay  issues  examined,  policy  recommendations,  and  other 
pertinent  matters  involving  blue-collar  employees,  i.e.,  there  will  be  equal  pay  for  substantially 
equal  work  within  the  same  local  wage  area. 

President's  Commission  on  White  House  Fellowships 

Executive  Order  1 1 183,  as  amended,  established  the  President's  Commission  on  White  House 
Fellowships  to  provide  gifted  and  highly-motivated  Americans  with  firsthand  experience  in  the 
process  of  governing  the  Nation  and  a  sense  of  personal  involvement  in  the  leadership  of 
society. 

After  the  applications  are  rated  by  professionals  from  0PM  and  former  Fellows,  1 35  candidates 
are  selected  for  interviews  by  11  regional  panels.    Based  on  the  results  of  the  regional 
interviews,  35  candidates  are  selected  to  be  national  finalists  and  are  interviewed  in  a  four-day 
meeting  by  members  of  the  President's  Commission.   The  Commission  then  recommends  to 
the  F>resldent  those  individuals  whom  it  finds  most  qualified  for  the  Fellowship. 

The  Executive  Order  also  requires  0PM  to  provide  administrative  assistance  to  the  Commission. 

Federal  Quality  Institute 

The  Federal  Quality  Institute  researches,  publishes,  and  disseminates  information  on  the  theory 
and  practice  of  Quality  Management,  with  paaicular  emphasis  on  practical,  hands-on 
knowledge  of  implementation  in  the  Federal  government,  making  referrals  to  agencies  for 
assistance  as  needed,  and  disseminating  lessons  learned  to  Federal  agencies. 

FQI  recognizes  annually  Federal  organizations,  through  the  President's  Quality  Award  Program, 
that  have  demonstrated  exemplary  quality  improvements.    It  also  sponsors  annually  national 
and  regional  conferences  on  Quality  Management  where  Federal  managers  and  employees  can 
share  Information  on  Quality  implementation  strategies  and  learn  practical  tools  and  techniques 
for  implementation. 
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The  Institute  will  expand  its  role  in  supporting  the  President,  Vice  President,  Cabinet,  and  the 
President's  Management  Council  in  the  Implementation  of  strategic  and  quality  management 
throughout  the  Federal  govemment,  and  serve  as  a  focal  point  for  communications,  network- 
building,  education,  and  research  in  the  Federal  govemment. 

Voting  Rights 

Under  the  Voting  Rights  Act  of  1965  (Public  Law  89-1 10),  as  amended,  0PM  appoints 
examiners,  and  other  persons  as  necessary,  to  prepare  and  maintain  lists  of  eligible  voters  in 
States  or  other  political  subdivisions  designated  by  the  Attorney  General;  appoints  hearing 
officers  to  adjudicate  challenges  to  voter  lists;  receives  complaints  from  eligible  voters  claiming 
denial  of  the  right  to  vote  and  assigns  personnel  at  the  request  of  the  Attorney  General  to 
observe  elections  and  prepare  related  reports. 


\ 


INITIATIVES 
Executive  Direction 

•  Assist  in  the  implementation  of  the  Administration's  National  Health  Reform  program. 
Chief  Firtancial  Officer 

•  FVepare  financial  statements  for  audit. 

•  Prepare  five-year  plan  and  annual  report  for  the  agency  Director  and  0MB. 

•  Continue  to  improve  OPM's  Financial  Management  System  by  expanding  the  electronic 
interchange  of  data  with  0PM  program  systems  and  external  parties,  (e.g.,  contractors, 
customers,  other  Federal  agencies);  incorporate  performance  measures;  expand 
elearonic  document  approval  processing  capabilities  to  include  travel  related 
documents;  and  resolve  any  system  related  recommendations  resulting  from  financial 
statement  audits. 

•  Implement  integrated  property  module  in  the  Financial  Management  System. 

•  .Actively  participate  in  the  0PM  organized  interagency  user  group  for  the  Financial 
Management  System. 

•  Prepare  Director's  Annual  Assurance  Letter  to  the  President  and  Congress,  in 
accordance  with  the  Federal  Managers  Financial  Integrity  Act  (FMFIA)  requirements. 
Issue  guidance  for  administration  of  OPM's  FMFIA  Program. 

•  Provide  oversight  to  ensure  the  adequacy  of  management  controls  which  safeguard 
assets.   Coordinate  with  0PM  programs,  Inspector  General,  and  0MB  to  execute 
corrective  action  plans  that  eliminate  high  risk  areas. 
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•  PrevMe  guidance  and  •uppon  to  0PM  procurement  officials  to  enhance  government 
contracting  processes  and  procedures  consistent  with  the  National  Performance  Review, 
and  reduce  potential  for  costty  litigation. 

•  ComirHie  to  upgrade  arKl  improve  OPM's  imerrul  electronic  docket,  word  processing 
and  data  retrieval  systems.  This  will  irwrease  OGC's  abilitv  to  serve  client  groups. 

•  Increase  OGC's  capabilities  to  review  the  Federal  Employees  Health  Benefits  (FEHB) 
program.  This  effort  would  include  implementation  of  the  Program  Fraud  Civil  Remedies 
Act. 

•  Cominue  to  serve  as  OPM's  Designated  Agency  Ethics  Official  (DAEO)  and  enhance  the 
ethics  program  to  meet  the  expected  increase  in  ethics  issues,  e.g.,  expand  ethics 
training  for  0PM  employees  as  mafHlated  by  the  U.S.  Office  of  Govemmem  Ethics,  and 
martage  an  expected  increase  in  the  number  of  financial  disclosure  forms  requiring 


•    Continue  to  work  with  0PM  officials  on  building  improvemenu,  including  space  artd 


•  Use  twary  opportunity  to  expand  0PM  media  coverage,  including  op-ed  pieces,  radio 
•nd  TV  tak  shows.  Make  outreach  efforts  to  the  media  accredited  to  cover  the  White 
House,  Senate  and  House  of  Represematives,  and  editorial  boards  across  the  nation. 
ipeclaty  in  areas  with  high  numbers  of  Federal  employees  and  retirees. 

•  Establish  a  radio  actuality  system. 

•  Establish  an  active  outreach  program  to  weekly  rwwspapers,  ethnic/community 
publications  and  tiroadcast  outlets,  and  women's  media. 

•  ProvMe  support  for  activities  to  improve  the  public's  awareness  and  support  for  public 
service  such  as  the  annual  *Put>lic  Service  Recognition  Week*  sponsored  by  ttie  Put>iic 
Employaes  RourKltable  and  the  PreskJent's  Council  on  Managemem  Improvement. 

•  Revamp  and  upgrade  the  employee  Bulletin. 

•  Update  and  modernize  graphics  to  achieve  a  new  k>ok  for  0PM  primed  nuterials. 

•  Provide  ■  responsive  customer  service  program  to  handle  OPM's  public,  media  and 
internal  i(M|uiries. 

•  Survey  customers  of  the  Office  of  Communicatkms  for  suggestions  artd  levels  of 
satisfaction. 
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Congressional  Relations 

•  Maintain  effective  representation  of  0PM  and  the  Administration  to  members  of 
Congress  and  their  staff  so  as  to  enable  the  0PM  Director  to  exercise  leadership  in 
Congressional  consideration  of  OPM's  legislative  agenda  and  other  Congressional 
matters. 

•  Develop  and  coordinate  OPM  strategy  for  Implementation  of  legislative 
reconnmendations  of  the  National  Performance  Review. 

•  Continue  development  of  legislative  planning  process,  and  analysis  of  Congressional 
proposals  which  affect  Federal  employees. 

•  Respond  to  requests  for  technical  assistance  to  Congressional  committees  with 
jurisdiction  over  Federal  personnel  issues. 

•  Participate  in  the  development  of  legislation  to  implement  health  care  reform  for  Federal 
employees. 

•  Continue  liaison  with  Federal  employee  unions  and  related  organizations  to  enhance 
effectiveness  of  OPM  initiatives. 

International  Affairs 

•  Continue  International  Visitors  Program;  update  and  revise  modular  briefings  as  needed. 

•  Deliver  OPM  technical  assistance  to  Central  and  Eastern  European  countries,  and  other 
countries  reforming  or  revising  their  civil  service  systems,  under  the  Memorandum  of 
Understanding  signed  with  the  United  Nations  Development  Programme. 

•  Respond  to  requests  for  technical  assistance  to  foreign  countries  using  OPM  staff,  as 
well  as,  personnel  experts  from  other  federal  agencies  and  organizations. 

•  Implement  a  pilot  program  for  increasing  international  participation  in  OPM's  training 
programs. 

•  Expand  the  training  and  development  relationship  with  Saudi  Arabia  through  the  Saudi 
Arabian-United  States  Joint  Commission  on  Economic  Cooperation. 

•  Work  with  the  Human  Resources  Development  program  to  complete  an  agreement  with 
the  Kuwait  Civil  Service  for  a  Leadership  Development  Program. 

•  Continue  liaison  with  the  Human  Resources  Development  Group  on  the  program  to 
provide  management  training  in  the  Middle  East. 

•  Continue  to  panicipate  as  a  member  of  the  Board  of  Examiners  of  the  Foreign  Service. 

•  Conduct  all  aspects  of  the  OIA  program  in  a  manner  which  emphasizes  accomplishment 
of  the  objectives  outlined  by  the  National  Perfomnance  Review  Board. 
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Federal  PrtvaiGng  Rat*  Advisory  CommittM 

•  Meet  regularly  to  exchange  information  and  data  to  facilitate  understanding  of  pay 
issues,  policy  consensus-building,  and  timely  submission  of  the  Committee's  annual 
report.   Meetings  address  matters  such  as  the  definition  of  wage  areas,  the  timing  of 
wage  surveys  and  policies  governing  the  conduct  of  wage  surveys  and  the 
determination  of  prevailing  pay  rates. 

Pretident's  Commission  on  White  House  FeOowthips 

•  Develop  a  new  brochure  which  showcases  the  new  class  of  White  House  Fellows  and 
explains  any  program  changes. 

•  Raise  the  visibility  of  the  program  by  increasing  the  use  of  print  and  electronic  media. 

•  Diversify  the  recruitment  approach  to  increase  the  percentage  of  applications  from 
women,  minorities,  and  underrepresented  professions,  in  part  by  focusing  on 
publications  and  conferences  aimed  at  attracting  these  groups. 

•  Publish  a  quarterly  alumni  newsletter. 
Federal  Quality  Institute 

•  Provide  staff  support  for  the  President,  Vice  President,  Cabinet,  and  the  President's 
Management  Council  to  formulate  and  implement  those  policies  for  improving  line 
management  operations  of  Federal  agencies  through  the  implementation  of  strategic  and 
quality  management. 

•  Provide  agencies  with  guidance  on  the  implementation  of  the  strategic  and  quality 
management  approach  (e.g.  the  Presidential  Award  criteria)  and  facilitate  the 
recognition  of  exemplary  performance  by  Federal  agencies. 

•  Develop  networks  and  sponsor  collaborative  research  on  strategic  and  quality 
management  'best  practices'  and  theories  with  government  agencies  (e.g.  0PM,  DOD, 
GSA,  Agriculture  and  other  Federal  education  institutions  and  behavioral  labs), 
government  unions,  universities  and  associations,  businesses,  and  state,  local,  and 
foreign  governments. 

Voting  Rights 

•  Improve  delivery  of  services  by  both  0PM  and  the  Department  of  Justice  to  citizens 
under  the  provisions  of  the  Voting  Rights  Act  of  1965,  as  amended,  by  revising 
operating  manuals.  Implementing  improvements  in  training  programs  for  Voting  Fights 
coordinators  and  observers,  and  establishing  more  accurate  information  gathering 
procedures. 

•  Provide  follow-up  training  activities  for  Southwest  area  exercises  to  ensure  more 
effective  translations  from  Native  American  observers. 
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•  Revise  Voting  Rights  regulations  found  at  45  C.F.R.  801,  to  update  in  accordance  with 
current  state  statutes. 

•  Revise  and  update  the  Federal  voter  registration  forms. 


FY95  PROGRAM  CHANGES 
Proposal 

A  decrease  of  $144.000  and  2  FTE  in  the  Office  of  the  Chief  Financial  Officer  is  requested  in 
accordance  with  the  President's  personnel  reduction  initiative  and  to  support  National 
Performance  Review  recommendations. 

Obiective  and  Effect 

The  above  reduction  includes  some  services  provided  by  contractors  to  support  the  financial 
nnanagement  system.    However,  OPM's  financial  management  system  will  be  improved  by 
expanding  the  electronic  interchange  of  data  with  0PM  program  systems  and  external  parties. 
These  reductions  will  allow  the  CFO  to  achieve  the  Administration's  goals  while  maintaining 
services. 

Budoet  Effect 

Savings  generated  by  this  proposal  will  be  achieved  by  reducing  spending  for  salaries  and 
benefits  and  some  other  objects  spending. 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
COMPARATIVE  SUMMARY  STATEMENT 

(dolUr  uboodU  in  tboaiaiids) 


1993 

1994 

1995 

1995 

OMigatiaBi 

Asisul 

Ettimilc 

Rtqaett 
S         - 

Chwtgt 

t    - 

CireCTEnffy 

%      - 

%        - 

Hunun  Roources  Development 

- 

— 

— 

— 

RctirezDcnt  uid  Iiuunoce  * 

71.960 

74,629 

73.082 

(1,547) 

Inwstigttians 

15 

36 

36 

— 

PenooDel  Systems  and  Ovcnight 

— 

— 

— 

— 

Adnmiutntive  and  IRM  Services 

17.257 

17363 

16.993 

(370) 

Executive  lod  Other  Services 

3.631 

4.149 

4.184 

35 

T«M 

S92.863 

S96.I77 

$94,295 

($1382) 

Ofr...t.,^Cnne^.. 

Annual  Limilatioci 

S82.420 

$82,538 

$83339 

$801 

New  No- Year  Limitatioa 

— 

5.981 

10.956 

4.975 

Prior  I  jmiuitioo  Available 

Until  EiqModed 

10.443 
S92.863 

7.658 
$96,177 

_ 

(7.658) 

TMri 

S94J95 

($1382) 

Badfet  Authority  raet) 

_ 

Annual** 

S82,420 

$82,538 

$83339 

S801 

No-Ye« 

3.500 

5.981 

10.956 

4.975 

Trial 


$85,920 


$88,519 


$94,295 


$5,776 


QaS^yi 


Caroer  Entry 

_ 

_ 

Human  Resources  Development 

— 

— 

— 

_ 

Retirement  and  Insurance  * 

1318 

1321 

1,223 

(98) 

bivestigatioas 

— 

1 

1 

0 

Personnel  Systems  and  Oversight 

— 

— 

— 

— 

Administrative  and  IRM  Services 

201 

212 

207 

(5) 

Executive  and  Other  Servicei 

34 

45 

45 

0 

TWri 


1,953 


1,579 


1,476 


a«J) 


*  Note:  Figures  for  Retirement  and  Insurance  include  FERS  Automated  Processing  System  and  $2300.000 
in  FY95  for  retirement  dwck  postage. 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
SUMMARY  OF  CHANGES  REQUESTED  FOR  1995 
(dollar  amounts  In  thousands) 


BUDGET 
AUTHORITY  HE 

FY94  ESTIMATE  TOTAI $96,177  1,579 


Career  Entry  $      —  — 

Human  Resources  Development  —  — 

RetiretDeni  and  Insurance  (1.547)  (98) 

Investigations  —  0 

Personnel  Systems  and  Oversight  —  — 

Administrative  and  IRM  Services  (370)  (5) 

Executive  and  Other  Services  35  0 


FY95  CHANGES  (1,882)  (103) 


FY95  REQUEST  TOTAI.,,,. 594,295  1,476 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 

Personnel  Benefits 

Benefits  Tor  Former  Personnel 

Travel  and  Transportation  of  Persons 

Transportation  of  Things 

Rental  Payments  toGSA 

Communications  and  Utilities 

Printing  and  Reproduction 

Consulting  Services 

Other  Services 

Supplies  and  Materials 

Equipment 

Insurance  Claims 

Total  Obligations  * 


1994 

1995 

Estimate 

Request 

Change 

$51,014 

$50,370 

($644) 

10,478 

10,308 

(170) 

58 

73 

15 

311 

306 

(5) 

119 

117 

(2) 

8,768 

8,851 

83 

3,585 

6,040 

2,455 

1.118 

1,096 

(22) 

192 

188 

(4) 

18,387 

14.839 

(3,548) 

770 

754 

(16) 

1.252 

1,228 

(24) 

125 

125 

0 

$96,177 


$94,295 


($1,882) 


'  Includes  FAPS  obligations  of  $1 3.639.000  in  FY  94  and  $10,956,000  in  FY95. 


SI 


,^ 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
RETIREMENT  AND  INSURANCE 

(dollar  amounts  in  thousands) 


FY93 

FY94 

FY95 

FY95 

Actual 

£st>m9te 

Request 

Chanpe 

RESOURCES 

Oblisations 

$61,517 

$60,990 

$62,126 

$1,136 

FuO-Tlme  Equivalents 

1.308 

1,302 

1,197 

-105 

WORKLOAD  INDICATORS 

Annuity  and  Death  Claims 

187,000 

187,000 

155,000 

-32,000 

Refund  Claims 

1 1 7,000 

122,000 

116,000 

-   6,000 

Deposit  Claims 

36,000 

33,000 

33,000 



Disability  Claims 

19,000 

21,000 

21,000 



Inquiries 

990,000 

1,100,000 

1,005,000 

-95,000 

Annuitants  on  Roll 

2,270,000 

2,318,000 

2,328,000 

-10,000 

Allotment  Services 

349,000 

400,000 

385,000 

-15,000 

Insurance  Services 

190,000 

200,000 

200,000 

-10,000 

Inspection  Services 

44,000 

44,000 

44,000 



Change  of  Address 

520,000 

560,000 

540,000 

-20,000 

Files  Maintenance 

2,487,000 

2,514,000 

2,479,000 

-35,000 

Disputed  Claims 

8,000 

6,500 

6,500 

— - 

Contract  Reviews 

332 

332 

332 



Obligations 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Trust  Fund: 
Annual  Limitation 
No- Year  Limitation  (Current) 
No- Year  Limitation  (Prior) 

Advances  and  Reimbursements 

Total 
Ful-Time  Equivalents 


$61,517 

$60,990 

$62,126 

$  1,136 

.„ 

5,981 

10,956 

4,975 

10,443 

7,658 

... 

-7,658 

453 

892 

1.032 

140 

$72,413 


$75,521 


$74,114 


-$  1,407 


Trust  Fund  Annual 
Trust  Fund  No- Year 
Advances  and  Reimbursements 

Total 


1,308 

1,302 

1,197 

-105 

10 

19 

26 

7 

13 

13 

21 

? 

1,331 


1,334 


1,244 


-90 


52 
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DESCRIPTION  OF  ACTIVITY 

The  Retirement  and  Insurance  activity  is  a  large-scale  financial  service  enterprise  that  provides 
a  variety  of  benefit  services  to  Federal  employees,  annuitants  and  agencies.    It  develops  and 
administers  programs  designed  to  attract  and  retain  quality  Federal  workers  and  extends  a 
stable  array  of  post-career  benefits  to  retired  employees,  their  survivors  and  dependents.   The 
activity's  core  mission  is  to  provide  fast,  friendly  and  accurate  retirement  and  insurance 
services. 

Subactivities  include: 

Retirement  Programs 

•  Act  as  the  personnel  and  payroll  office  for  2.3  million  retired  Federal  workers  and  their 
survivors. 

•  Make  benefit  determinations  in  accordance  with  sound  benefit  policy  and  applicable 
laws  and  regulations. 

•  Process  over  7  million  workload  items  per  year,  ranging  from  the  initial  adjudication  of 
annuities  to  recording  changes  in  beneficiary  addresses. 

Insurance  Programs 

•  Negotiate  and  administer  contracts  to  provide  benefits  at  a  reasonable  cost  to  eligible 
employees  and  annuitants  enrolled  in  the  Federal  Employees  Health  Benefits  (FEHB)  and 
Federal  Employees  Group  Life  Insurance  (FEGLI)  programs. 

•  Conduct  an  annual  FEHB  Open  Season. 

•  Monitor  use  and  benefit  trends  within  the  health  and  life  insurance  industries  and 
implement  program  changes  directed  by  the  Administration  and  Congress. 

•  Decide  claims  disputes  between  FEHB  enrollees  and  carriers. 
Financial  Control  and  Martagement 

•  Maintain  financial  oversight  and  control  over  the  0PM  Retirement  and  Insurance  Trust 
Funds  and  prepare  accounting  and  program  performance  reports  for  the  Department  of 
the  Treasury,  the  Office  of  Management  and  Budget,  and  Congress  according  to 
guidelines  issued  by  the  Chief  Financial  Officer. 

•  Ensure  that  benefit  program  and  administrative  resources  are  used  effectively,  and 
continuously  evaluate  retirement  and  insurance  products  to  determine  if  they  meet 
established  standards. 

•  Manage  the  design,  construction  and  implementation  of  the  Federal  Employees 
Retirement  Automated  Processing  System  (FAPS  Project). 
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•  Provide  administrative  services  in  support  of  retirement  and  insurance  operations. 
Retirement  and  Insurance  PoGcy/Actuarial  Support 

•  Lead  agencies  in  Improving  the  quality  of  benefit  administration. 

•  Develop  policies,  regulations  and  proposals  to  improve  Federal  employee  benefit 
programs. 

•  Design  and  maintain  user-friendly  informational  materials,  such  as  Retirement  Counselor 
Letters,  and  assist  agencies  in  resolving  complex  technical  issues. 

•  Negotiate  health  insurance  premium  rates  and  conduct  periodic  actuarial  valuations  of 
the  retirement  and  life  insurance  programs  in  accordance  with  statutory  guidelines. 

INITIATIVES 

Claims  Processing  and  Other  Retirement  Services 

•  Process  the  projected  surge  in  claims  and  related  workloads  (changes  of  address,  health 
and  life  insurance  elections,  tax  withholdings,  etc.)  resulting  from  the  increased  use  of 
early  out  authorities  and  incentives  without  compromising  existing  quality  and  timeliness 
standards,  and  continuing  to  provide  a  full  range  of  services  to  beneficiaries. 

•  Intensify  efforts  to  disburse  benefits  to  separated  employees  and  survivors  on  the  first 
day  they  are  payable  under  the  law.  To  further  this  goal,  increase  the  level  of 
automation  involved  in  transmitting  retirement  records  from  agencies  to  0PM. 

•  Improve  customer  access  by  upgrading  telecommunications  equipment,  augmenting  the 
number  of  staff  devoted  to  doing  business  by  telephone,  and  utilizing  on-line  computer 
systems  to  speed  responses. 

•  Increase  the  speed,  reliability  and  efficiency  of  existing  automated  recordkeeping  and 
processing  systems.   Reconfigure  them  to  operate  in  an  on-line,  real-time  environment 
so  that  processing  times  are  reduced.   For  example,  continue  developing  software  that 
will  simplify  the  process  of  making  tax  withholding  changes  for  annuitants,  reducing 
their  need  to  make  multiple  withholding  requests. 

•  F<aise  the  proportion  of  on-time  responses  to  priority  correspondence,  moving  from  the 
current  93  percent  rate  toward  1 00  percent. 

•  Strengthen  internal  control  systems  and  work  with  the  0PM  Inspector  General  to 
increase  the  accuracy  of  benefit  determinations  and  prevent  overpayments.   Over  the 
long-term,  reduce  the  cost  of  collecting  debts  and  extending  due  process  rights  to 
debtors. 

•  Transfer  the  responsibility  for  making  special  entitlement  determinations  to  agencies, 
allowing  them  to  identify  what  categories  of  employees  are  eligible  to  retire  under  law 
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enforcement,  firefighter  and  air  traffic  controller  age  and  service  provisions.   Ensure  that 
the  Civil  Service  Retirement  and  Disability  Fund  is  reimbursed  for  any  additional  costs 
resulting  from  these  decisions. 

•  Participate  fully  in  OPM's  activities  as  a  pilot  agency  under  the  Government 
Performance  and  Results  Act  of  1 993,  utilizing  customer  satisfaction  surveys  and  other 
final  output  results  to  evaluate  program  performance. 

•  Continue  to  create  an  organizational  climate  where  employees  are  encouraged  to 
identify  problems  and  organize  themselves  into  work  groups  to  solve  them. 

•  Review  internal  processes  to  detect  streamlining  opportunities,  and  further  improve 
performance  by  providing  additional  training  aimed  at  meeting  customer  needs. 

Health  and  Ufa  Insurance  Services 

•  Aid  In  the  implementation  of  the  President's  national  health  reform  program  by 
reviewing  legislation  and  responding  to  questions  from  the  Congress,  agencies,  the 
media,  and  the  general  public  concerning  the  establishment  of  regional  health  alliances. 
As  envisioned,  many  of  the  administrative  and  contractual  functions  of  these 
organizations  will  parallel  those  currently  performed  by  0PM  under  the  FEHBP. 

•  Begin  the  transition  of  the  FEHBP  into  the  national  health  program  by  negotiating  a 
stable  benefits  package  that,  with  the  exception  of  urgent  program-wide  adjustments,  is 
designed  to  span  a  two  year  period.   Continue  to  negotiate  premiums  and  conduct  Open 
Seasons  on  an  annual  basis,  but  utilize  the  savings  associated  with  reduced  benefits 
negotiation  activity  to  address  other  insurance  initiatives. 

•  For  the  duration  of  OPM's  stewardship  over  the  FEHBP,  seek  ways  to  reduce  the 
potential  for  waste,  fraud  and  abuse  within  the  program.    Focus  efforts  on  overseeing 
and  monitoring  carrier  operations,  implementing  mandated  provider  payment  limits, 
improving  the  reconciliation  of  premium  payments  between  agencies  and  carriers,  and 
continuing  to  resolve  the  Office  of  the  Inspector  General's  audit  findings  in  a  timely 
manner. 

•  Streamline  the  disputed  claims  function  by  setting  a  $100  minimum  on  items  subject  to 
review. 

•  Delegate  to  agencies  the  responsibility  for  making  final  decisions  on  health  and  life 
insurance  enrollment  eligibility. 

Financial  IManagement 

•  Undertake  a  major  financial  policy  initiative  to  shift  the  focus  from  short-term  benefit 
outlays  to  the  real  long-term  cost  of  the  program  by  requiring  agencies  to  finance  the 
full  normal  cost  of  retirement  benefits  and  considering  changing  the  manner  in  which 
the  Civil  Service  Retirement  and  Disability  Fund  is  treated  in  the  Unified  Budget.   Work 
with  other  interested  parties  to  develop  a  timetable  for  achieving  this  objective  that 
recognizes  existing  budget  constraints  and  is  sensitive  to  the  role  of  the  government  as 
an  employer. 
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•  Expand  carrier  and  agency  participation  in  the  Health  Benefits  Enrollment  and 
Reconciliation  Project  and  integrate  the  project  into  the  development  of  the  FAPS 
Agency  and  Employee  Subsystem. 

•  Strengthen  and  restructure  approaches  to  managing  and  collecting  overpayments  by 
participating  in  the  IRS  Salary  and  Refund  Offset  Programs  to  collect  delinquent  debts, 
and  initiating  negotiations  for  compromise  of  debts. 

•  Establish  more  effective  liaison  and  matching  activities  with  other  benefit-paying 
agencies,  such  as  the  Treasury  and  the  Social  Security  Administration,  and  engage  in 
broader  efforts  to  simplify  procedural  requirements  that  hinder  debt  collection. 

•  Increase  the  number  of  0PM  beneficiaries  receiving  Electronic  Funds  Transfer  (EFT) 
payments  by  reducing  enrollment  requirements,  extending  the  service  to  residents  of 
foreign  countries,  and  participating  in  the  Department  of  Treasury's  plastic  card 
Electronic  Benefit  Transfer  Pilot  Program. 

Other  Benefiu  PoRcy  Matters 

•  Seek  changes  in  retirement  and  insurance  laws  and  regulations  to  make  them  fairer, 
easier  to  understand  and  less  difficult  to  administer.   Focus  on  changes  that  are  cost- 
effective,  feasible  and  capable  of  being  implemented  in  the  shoa-term. 

•  Work  with  agencies  to  improve  the  quality  of  benefits  administration  by  developing 
operating  manuals  and  other  multimedia  informational  materials  that  address  customer 
needs. 


FY95  PROGRAM  CHANGES 

Proposal 

An  increase  of  $2.300.000  is  requested  to  fund  postage  for  retirement  checks.   Prior  to  FY95, 
the  Department  of  Treasury  paid  for  this. 

A  decrease  of  $1.164.000  and  105  FTE  is  requested  in  accordance  with  the  President's 
personnel  reduction  initiative  and  to  suppon  National  Performance  Review  recommendations. 

Objective  and  Effect 

The  program's  reduction  strategy  during  the  FY94-95  period  will  focus  on  achieving  three 
broad  objectives: 

•    Anticipating  change  and  complementing  it.  The  Federal  Employees  Health  Benefits 
program  will  be  assimilated  into  the  national  health  reform  program,  and  OPM  needs  to 
shift  its  attention  from  meeting  current  program  requirements  to  bringing  about  a 
smooth  and  orderly  transition.   In  the  process.  Retirement  and  Iruurance  will  take 
advantage  of  cost-saving  opportunities  by  stabilizing  benefit  packages  and  narrowing 
the  scope  of  Open  Seasons.  Similarly,  we  will  recognize  that  the  FAPS  Projea  will 
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essentially  solve  the  problem  of  reconciling  agency  retirement  withholdings  by  the  end 
of  FY96,  and  will  suspend  efforts  to  achieve  short-term  improvements  in  our  existing 
manual  processes. 

•  Simplifying  benefits  program  administration.   Most  of  the  work  performed  in  this  activity 
is  mandated  by  laws  which,  in  many  instances,  are  overly  prescriptive,  unnecessarily 
complicated,  and  burdensome.   0PM  plans  to  seek  relief  in  this  area  by  working  with 
Congress  to  introduce  legislative  changes  simplifying  current  requirements,  making  them 
more  understandable  and  less  costly  to  administer. 

•  Streamlining  operations.   We  have  identified  a  number  of  instances  where  we  could 
reduce  retirement  and  insurance  administrative  expenditures  by  re-engineering  our 
current  business  practices.   Many  functions,  for  example,  can  be  performed  more 
efficiently  and  effectively  by  agencies.   There  are  also  opponunities  to  narrow  the  focus 
of  our  operations,  while  still  achieving  the  most  critical  and  desirable  program  results. 

Budget  Effect 

Clearly,  by  the  beginning  of  FY95,  the  retirement  and  insurance  program  will  no  longer  be  able 
to  carry  out  the  same  array  of  tasks  it  does  today.   A  sensible  approach  to  the  problem  dictates 
that  0PM  begin  reviewing  its  functions  and  processes,  with  an  eye  towards  simplifying  and 
rationalizing  those  within  its  power,  and  asking  Congress  to  do  the  same  where  changes  in 
legislative  requirements  are  necessary.   We  should  continue  our  effons  to  provide  prompt, 
courteous,  front-line  services  and  avoid,  to  the  maximum  extent  possible,  reductions  that 
directly  affect  customers.   This  is  particularly  true  with  regard  to  claims  processing,  where 
0PM  must  affirm  its  commitment  to  making  fast  and  accurate  payments,  and  where  we  will  be 
expected  to  deal  effectively  with  the  additional  workloads  resulting  from  the  retirement 
incentive  program. 
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UMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
FERS  AUTOMATED  PROCESSING  SYSTEM 

<doliar  inountt  in  thousands) 


FY93  FY94  FY95  FY95 

A&tUfll  Estiisaifi  fteauegt  Chanoa 

RESOURCES  *««ia« 

ObCgBtions                                                $10,443  »13.639  $10,956  -$  2.683 

Outlays                                                      $4,462  $16,078  $9,418  -$6,660 

Mi-TInia  Equivalants                                          10  19  26  7 

Umliaiion  (Ne-Yaart 

UnobOgatad  Balanca.  B.O.Y.                 $14,601  $  7.658  —  -$  7.658 

Naw  Limitation  (•«-)                                  3.500  S.9B1  10,956  4.975 

Unot)ligated  Balanca.  E.O.Y.(  - »               7!65B  —  -.  _ 

0M9«tons                                                   $10,443  $13,639  $10,956  -$2,683 

DESCRIPTION  OF  ACTIVITY 

The  Federal  Employees  Retirement  System  (FERS)  Automated  ProcessJnfl  System  activity  is 

responsible  for  developing  an  integrated  recordkeeping  and  processir^  system  to  suppon  the 
administration  of  the  FERS  Basic  Benefit  Plan. 


mrriATivES 

Manage  a  long-term  project  to  develop  an  imegrated  recordkeeping  system  that  win  fully 
suppon  the  FERS  Basic  Benefit  Plan,  which  now  covers  nearly  48  percent  of  the  Federal 
workforce. 


FY9S  PROGRAM  CHANGES 


An  JDasil8.afJliJZ&JQl2£IE  in  no-year  funding  is  raquastad  to  caminua  work  on  the  FERS 
Automatad  Piecassing  Syttam  (FAPS). 
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Objective  and  Effect 

0PM  awarded  the  FAPS  contract  to  Computer  Sciences  Corporation  in  January  1993,  and  is 
requesting  $10,956  million  to  cover  project  costs  through  the  end  of  FY95.   Since  the  contract 
award  date,  0PM  and  the  contractor  have  moved  aggressively  to  complete  the  first  phase  of 
the  project  -  which  covers  the  delivery  and  installation  of  the  computer  platform,  completion  of 
the  system's  general  design  and  the  start  of  the  conversion  of  individual  retirement  records 
(IRR).   The  work  to  be  accomplished  through  the  end  of  1995  includes: 

•  Development  and  implementation  of  the  Employee  Subsystem; 

•  Completion  of  the  IRR  Conversion  Pilot  Project  and  the  beginning  of  the  government- 
wide  IRR  execution; 

•  Development  and  implementation  of  the  Financial  Management  Subsystem; 

•  Initiation  of  the  Annuity  Subsystem; 

Future  funding  requests  will  be  necessary  to  continue  the  contract  which  is  expected  to  extend 
through  2001 . 

Budget  Effect 

The  funding  requested  for  FY95  supplements  previously  appropriated  monies  and  is  Intended  to 
cover  the  cost  of  the  FAPS  project  through  the  end  of  the  FY95.    Although  approved  as  no- 
year  spending  authority,  the  elimination  of  all  unobligated  balances  by  the  end  of  FY95 
relegates  the  Project  to  a  pay-as-you-go  arrangement.   While  not  unmanageable,  this  type  of 
funding  arrangement  limits  the  opportunity  to  accelerate  or  modify  the  contract  schedule  in  a 
manner  that  might  benefit  the  Government. 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 

INVESTIGATIONS 

(dollar  amounts  in  thousands! 


RESOURCES 
ObGgations 
FuB-Tlme  Equivalents 


FY93 

FY94 

FY95 

FY95 

Actual 

Estimate 

Reqyest 

Change 

$15 

$36 

$36 

— 

*— 

1 

1 

»> 

WORKLOAD  INDICATORS 
Trust  Fund  Investigations 


500 


500 


500 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


ObGgations 


Salaries  and  Expenses 

$     3,603 

$     3,868 

$  3,572 

-$   296 

Trust  Fund 

15 

36 

36 

... 

Advances  and  Reimbursements 

3,022 

4,354 

5,175 

821 

Revolving  Fund 

98.203 

94.718 

90.883 

-3,?35 

Total 

$104,843 

$102,976 

$99,666 

-$3,310 

FuD-Time  Equivalents 

Salaries  and  Expenses 

67 

69 

67 

-2 

Trust  Fund 

mmm 

1 

1 

*.. 

Advances  and  Reimbursements 

47 

70 

95 

25 

Revolving 

1.369 

1.320 

1.220 

-100 

Total 

1.483 

1,460 

1,383 

-77 

DESCRIPTION  OF  ACTIVITY 

The  Investigations  program  conducts  Trust  Fur>d  investigations  as  requested  by  the  Retirement 
and  Insurance  Group,  including  identity  verification  cases,  debt  collection  cases,  and  disability 
fraud  cases. 
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INITIATIVES 


•    Continue  to  conduct  Trust  Fund  investigations  for  the  Retirement  and  Insurance  Grouo 
as  requested. 


FY95  PROGRAM  CHANGES:    None. 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 

ADMINISTRATIVE  AND  IRM  SERVICES 

(dollar  amounts  in  thousand*) 

FY93  FY94  FY95  FY95 

AOuai  Estimate        Request  Change 

RESOURCES 

ObBgations  $17,257  $17,363         $16,993  -$370 

FuR-rmw  Equivalents  201  21 2  207  -5 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 
ObOgations 


Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursements 

$17,870 
17,257 
13,394 

$16,509 
17,363 
12.355 

$15,653 
16,993 
11.948 

-$     856 
-370 
-407 

Total 

$48,521 

$46,227 

$44,594 

-$1,633 

FuO-Time  Equivalents 

Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursements 

233 
201 
245 

218 
212 
2M 

210 
207 
222 

-8 
-5 

Total  679  674  656  -18 


OPM's  Administrative  and  Information  Resources  Management  (IRM)  Services  programs  provide 
administrative  support  and  agencywide  central  IRM  services  to  all  OPM  programs.   The 
obligations  displayed  here  are  distributed  among  all  OPM  fund  sources  (Salaries  and 
Expenses/General  Fund  Appropriation,  Limitation  on  Transfers  from  the  Trust  Funds,  Revolving 
Fund,  and  the  Office  of  the  Inspector  General's  Salaries  and  Expenses/General  Fund 
Appropriation  and  Limitation  on  Transfers  from  the  Trust  Funds)  through  an  Interfund 
adjustment. 

The  amounts  funded  by  the  Office  of  the  Inspeaor  General  and  Revolving  Fund  for 
Administrative  and  IRM  Services  are  treated  as  a  reimbursement  from  other  accounts  and  are 
reflected  under  Advances  and  Reimbursements. 
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In  addition,  cenain  other  IRM  Services  are  directly  funded  under  Revolving  Fund  Investigations. 

DESCRIPTION  OF  ACTIVITY 

The  Administrative  and  IRM  Services  programs  provide  administrative  support  and  information 
technology  services  to  directly  support  0PM  programs  and  service  delivery.    These  services 
include  financial,  personnel,  publishing,  computing,  security,  library,  facility, 
telecommunication,  procurement,  and  payroll  services. 

Subactivities  include: 

Hnanciat  Operations 

•  Carry  out  the  financial  operations  of  voucher  examination  and  disbursement,  travel, 
accounting  input  and  control,  billings  and  collections  and  payroll. 

Administrative  Services 

•  Provide  building,  facilities  and  telecommunications  services  to  the  0PM  central  office 
and  agencywide  services  for  space  and  lease  management. 

•  Provide  a  full  range  of  publishing  services,  including  editing,  commercial  printing 
procurement  and  mail  distribution. 

•  Provide  comprehensive  library  and  research  facilities  for  0PM. 

•  Improve  the  quality  of  office  space,  enhance  productivity  through  the  use  of  effective 
interior  office  design,  reduce  space  utilization  rates,  make  health  and  safety 
improvements  and  encourage  the  use  of  systems  furniture  where  cost  effective. 

•  Provide  security  services  for  0PM  in  the  areas  of  personnel  security,  physical  security, 
classified  documents  and  classified  communications. 

•  Maintain  OPM"s  internal  processes  and  documentation  through  the  0PM  Administrative 
Manual  System. 

Procurement  Services 

•  Provide  acquisition  services  agencywide,  including  analyses  of  contractor  costs  and 
prices,  oversight  of  delegated  procurement  authority,  and  development  of  policy 
guidance. 

•  Provide  agencywide  leadership  in  small  and  disadvantaged  business  utilization. 
Personnel  PoGcy  and  Services 

•  Promote  a  human  resources  management  program  within  0PM  based  on  and  committed 
to  merit  principles. 


63 


315 


•  operate  the  0PM  internal  personnel  management  program  which  includes  position 
rrwnagement,  policy  development,  pay  administration,  staffing  services,  classification 
services,  employee  and  labor  relations,  training  assessments,  and  personnel  information 
managenr>ent. 

Equal  Employment  Opportunity 

•  Promote  the  full  realization  of  equal  employment  opportunity  agencywide  through 
effective  affirmative  action  and  complaint  resolution  programs  in  accordance  with 
existing  laws  and  regulations. 

Agency  Managemem  Services 

•  Provide  managenient  services  to  0PM  and  administrative  support  to  spmII  staff  offices. 

•  Implement  externally-mandated  management  improvement  programs  including  the 
reporting  and  monitoring  requirements  of  the  Federal  Advisory  Committee  Act. 

Infonnation  Resources  Planning  and  PoCcy 

•  Respond  to  agencywide  IRM  requirements  imposed  by  law  and  central  management 
agencies  including  the  Office  of  Management  and  Budget,  General  Services 
Administration,  National  Archives  and  Records  Administration,  and  National  Institute  of 
Standards  and  Technology. 

•  Provide  agencywide  policy,  advisory,  and  customer  services  on  voice  and  data 
communications,  automatic  data  processing  security,  paperwork  management.  Freedom 
of  Information  Act,  and  information  collection. 

•  Provide  other  agencywide  IRM  planning,  budgeting,  and  policy  services. 
Personnel,  Financial,  and  Administrative  Systems 

•  Provide  applications  development  and  maintenance  support  to  OPM's  govemmentwide 
personnel  oversight  and  program  support  systems  and  to  agencywide  financial  and 
administrative  management  systems. 

•  Provide  data  submission  guidance  and  data  quality  suppon  for  OPM's  govemmentwide 
woricforce  information  systenu  (e.g.,  the  Central  Personnel  Data  File). 

Washington  Data  Processing  Center 

•  Provide  computer  processing  services  for  the  Civil  Service  Retirement  System  (CSRS), 
Federal  Employees  Retirement  System  (FERS),  Federal  Employees  Group  Life  Insurance, 
and  Federal  Employees  Health  Benefits  systems. 
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Macon  Data  Procauins  Cantar 

•  Operate  OPM's  general  purpose  computer  cemer  and  provide  computer  processing 
services  for  OPM's  govemmentwide  personnel  oversight,  program  delivery,  and 
workforce  Information  systems,  and  for  agencywide  firunctal  and  administrative 
management  systems. 

•  Manage  OPM's  nationwide  data  communications  network  that  supports  regional  and 
central  office  access  to  the  Macon  Data  Processing  Center  (MDPC),  the  Staffing  Service 
Center  in  Macon,  Georgia,  and  the  Federal  Investigations  Processing  Center  In  Boyers, 
Pennsylvania. 

•  Provide  applications  development  artd  maintei>ance  support  for  OPM's  govemmentwide 
workforce  information  systems. 

•  Provide  agencywide  electronic  mail  and  other  office  automation  services. 
Systems  Management  and  Support 

•  Provide  desktop  office  automation,  local  area  network,  and  wide  area  network 
operational  and  customer  advisory  services. 

•  Provide  0PM  program  offices  with  database  management  services,  automation  risk 
assessment,  and  computer  application  disaster  recovery  planning. 

•  Oevetop  agencywide  IRM  standards  and  procedures. 

•  Manage  and  operate  data  communicatioru  in  Washington,  DC. 

INITIATIVES 

• .  Improve  the  utilization  of  funds  available  for  office  space  renovation,  employee 
relocatioru  and  improvement  in  office  design. 

•  Lower  the  agency  mail  costs  by  using  nrtodem  equipment  with  money  saving  processes 
such  as  bar  coding. 

•  Pilot  a  personnel  process  that  will  connect  more  directly  with  agency  mar\agement  and 
reduce  time  lags  in  processing  personnel  actions. 

•  Design  ar>d  use  automated  personr>el  processes  to  improve  efficiency  and  reduce  costs. 

•  Continue  to  implemerrt  the  provisions  of  the  negotiated  agreement  between 
management  and  our  tocal  union  in  Washington,  D.C. 

•  Support  the  recommendations  of  the  National  Performance  Review  Report. 
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•  Reengineer  and  ttreamline  OPM's  govemmentwide  workforce  biformation  reporting 
system  (the  Centrci  Personnei  Data  RIe)  and  other  personnel  oversight  systems  to  maice 
more  effective  use  of  technology  and  meet  the  changed  data  needs  identified  in  the 
National  Performance  Review. 

•  Support  the  marugement  of  char>ge  in  CPM  by  developir>g  an  IRM  strategic  plan 
eoruistent  with  OPM's  strategic  plan.  This  IRM  plan  will  er\sure  the  application  of 
appropriate  information  technology  as  an  effective  nteans  to  achieve  improved  service 
delivery  to  OPM's  customers. 

•  StreamTine  the  use  of  information  technology  resources  by  re-evaluating  ttw  need  for 
application  systems  and  related  information  resource  services  to  support  redefined  0PM 
operatior«  arnl  missioru.  This  will  ensure  IRM  resources  are  applied  in  the  most 
efficient  and  effective  manner  to  support  OPM's  initiatives  to  teinvent  Government. 

•  Enhartce  OPM's  ability  to  eorrtmunicate  eiectronicaRy  both  intematty  and  with  its 
external  customers.  This  itKludes  expanding  computer  conrtectivity  and  related  services 
to  additional  desktops  and  local  area  networks,  improving  agencywide  electrof>ic  mail 
services,  and  adopting  more  efficient  technotogies  for  the  transmission  and  sharing  of 
information  with  our  customers. 

•  Devek>p  a  pilot  Automated  Classification  System  using  expert  systems  technology, 
wt^ich  win  sigrWficantly  reduce  agertcy  workload  involved  in  classifying  positioru. 

•  Develop  an  improved  0PM  nationwide  data  communications  network  arehiteaure  to 
support  0PM  as  the  model  agertcy. 

•  Establish  elecuonic  access  (e.g..  internet)  to  provide  for  customer  agencies'  electronic 
correspondence  with  0PM.  thus  accelerating  retirement  case  processing  and  positioning 
0PM  to  respond  rapidly  to  customer  irtquiries. 

•  Support  the  development  of  the  Federal  Employee  Retirement  System  (FERS) 
Automated  Processing  System  (FAPS) 

•  Provide  interim  processing  of  FERS  funds  and  benefits  with  a  modified  version  of  the 
Civil  Service  Retirement  System  (CSRS). 

•  Implement  adiStional  CSRS  redesign  enhancemems  to  improve  customer  service  as 
determined  by  the  program  office. 

•  Respond  to  retirement  processing  changes  artd  related  information  needs  identified  in 
the  National  Performance  Review. 

•  Continue  to  upgrade  the  computer  hardware  and  software  in  the  Washington  Data 
Processing  Center,  which  supports  CSRS  and  FERS.  to  in«>rove  efficiency  and 
•ffeetiveness  of  operation. 
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Suppon  the  Retirement  Information  Office  with  the  automation  of  letters,  forms,  and 
inquiry  referrals,  and  with  better  online  information  displays,  which  will  improve 
customer  support  to  annuitants. 

Design  and  implement  new  types  of  customer  services  and  automated  systems  to 
enhance  retirement  and  insurance  processing  and  productivity. 


FY95  PROGRAM  CHANGES 

Proposal 

A  decrease  of  $370.000  and  5  FTE  is  requested  in  accordance  with  the  President's  personnel 
reduction  initiative  and  to  suppon  National  Performance  Review  recommendations. 

Objective  and  Effect 

The  Administrative  and  IRM  Services  programs  expect  to  successfully  implement  the 
Administration's  retirement  incentive  program  and  to  utilize  this  personnel  management  tool  to 
help  achieve  Administration  downsizing  objectives.   In  addition.  Administrative  and  IRM 
Services  will  aggressively  pursue  delayering  at  supervisory  and  management  levels  and  increase 
direct  customer  service  support.    Finally,  our  programs  will  develop  more  effective  organization 
structures  designed  to  carry  out  essential  administrative  and  information  technology  services 
functions.    Resources  will  be  refocused  on  the  highest  program  priorities  and  by  reengineerlng 
systems,  we  will  continue  to  provide  critical  services  while  at  the  same  time  reducing  overall 
resource  needs. 

Budget  Effect 

Despite  significant  downsizing,  we  will  be  able  to  provide  adequate,  but  reduced, 
administrative  and  IRM  services  and  support  for  0PM  through  more  effective  organization  and 
more  efficient  use  of  resources. 
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LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
EXECUTIVE  AND  OTHER  SERVICES 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
Fun-Time  Equivalents 


FY93 
ActV9l 

FY94 

Estimate 

FY95 
Reauest 

FY95 
Ch9nge 

$3,631 

$4,149 

$4,184 

$35 

34 

45 

45 

.„ 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 
Trust  Fund 

Advances  and  Reimbursements 
Revolving  Fund 

Total 


$  9,418 
3,631 
7,421 

1-064 


$11,017 
4,149 
7,186 
1120 


$10,873 
4,184 
7,145 
1-354 


$21,534  $23,472         $23,556 


$  84 


FuU-Time  Equivalents 

Salaries  and  Expenses 
Trust  Fund 

Advances  and  Reimbursements 
Revolving  Fund 

Total 


89 

97 

95 

34 

45 

45 

84 

95 

95 

215 


245 


243 


Executive  and  Other  Services  provides  support  to  all  OPM  programs.  The  obligations  displayed 
here  are  distributed  among  all  OPM  fund  sources  (Salaries  and  Expenses,  Umitation  on 
Transfers  from  the  Trust  Funds,  Revolving  Fund,  Office  of  Inspector  General's  Salaries  and 
Expenses  and  Umitation  on  Transfers  from  the  Trust  Funds)  through  an  interfund  adjustment. 

The  amounts  funded  by  the  Office  of  the  Inspector  General  and  Revolving  Fund  are  treated  as  a 
reimbursement  from  other  accounts  and  also  are  reflected  under  Advances  and 
Reimbursements. 
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OitCIWnON  Of  ACTIVITY 

ineutiM  Oiraetioo 

Exacutiv*  Direction,  through  the  Office  of  the  Director,  provides  leadership  for  all  inKiatives  and 
activities  of  the  Office  of  Personnel  Management.  It  serves  as  the  focus  for  promoting  the 
President's  agenda  on  manors  relating  to  the  Federal  wortcforoe. 

CMaf  nnancW  Officer 

The  Chief  Financiai  Officer  is  responsible  for  an  financial  managemem  activities  relatirtg  to 
OPM's  programs  and  operations.  These  include  developing  and  maintaining  an  integrated 
accounting  and  financial  managemem  system;  ensurir\g  that  program  information  systems 
prevWe  raKabio,  consistem  and  timely  financial  and  program  data:  managing  the  budgeting  and 
expenditure  of  OPM  resources  including  the  preparation  of  exterrtal  budget  infonnation  for  0MB 
end  Cortg'***'  end  preparing  agency  firuncial  statements,  reports  and  plaru.  The  organization 
coraists  of  four  offices  with  responsibilities  for  policy  and  oversight,  performance  measures, 
planning  and  budget,  and  financial  management  of  administrative  and  entitiement  programs. 


Tit*  Otnn  of  ttw  General  Counsel  provides  general  legal  and  advisorv  services  to  the  Director. 
operating  emiiias  within  the  Office  of  Personnel  Management  and.  on  a  govemmantwide  basis. 
ID  ■■  federal  aganciaa  concerning  Federal  dvHan  personnel  law  and  related  matters,  including 
aewelepment  and  legal  review  of  njles  and  regulations  affecting  Federal  human  resource  issues. 
The  OGC  is  also  fesponiible  for  legal  review  of  legislative  development  and  analysis. 

Cmmmmkt0lam 

The  Office  of  Communications  marlcets  the  messages,  initiatives  and  achievements  of  OPM  to 
internal  and  external  audiences,  such  as  al  OPM  employees,  unions  representing  OPM 
amplovaa.  aa  Federal  employees.  Congress.  Federal  retirees  and  their  representatives,  the 
Federal  personnel  communitv,  academics  and  tNnk  tanks.  Job  seekers/appKcanu.  including 
veierartt  and  colege  students,  ar>d  universities  from  wttich  government  recruits.  The  office 
martcats  the  aervices  attd  expertise  of  OPM  in  a  more  competitive  envtrortmem.  It 
communicates  ttte  implications  and  actions  for  OPM  resulting  from  the  National  PerformarKe 
Review.   K  also  develops  new  approaches  to  revitalize  ttw  image  of  OPM.  government  and  the 
Federal  worfcer. 


The  Office  of  Congressional  Relations  serves  as  OPM's  chief  Gaison  with  Cortgress,  their  staffs, 
interest  groups,  the  White  House  and  other  Federal  agencies  on  legislative  rrwtters  affecting 
Federal  personnel  poides  and  practices.  It  develops  strategies  for  the  design  and 
implememation  of  OPM'a  legi^ative  program  and  provides  guidance  to  the  Direaor  and  other 
OPM  offidais  on  Congrassioftal  action  in  areas  of  agency  imerest. 
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International  Affairs 

The  Office  of  International  Affairs  establishes  and  maintains  relationships  with  foreign 
Ministries  of  Personnel  and  Civil  Service  Commissions  to  exchange  personnel  management 
Information.   The  office  serves  as  OPM's  liaison  with  foreign  affairs  departments  and 
organizations  with  interests  in  international  human  resource  development  and  public 
administration. 

INITIATIVES 

Executive  Direction 

•  Assist  in  the  implementation  of  the  Administration's  National  Health  Reform  program. 
Chief  Financial  Officer 

•  Prepare  financial  statements  for  audit. 

•  Prepare  five-year  plan  and  annual  report  for  the  agency  Director  and  0MB. 

•  Continue  to  improve  OPM's  Financial  Management  System  by  expanding  the  electronic 
interchange  of  data  with  0PM  program  systems  and  external  parties,  (e.g.,  contractors, 
customers,  other  Federal  agencies);  incorporating  (lerformance  measures;  expanding 
electronic  document  approval  processing  capabilities  to  include  travel  related 
documents;  and  resolving  any  system  related  recommendations  resulting  from  financial 
statement  audits. 

•  Implement  integrated  property  module  in  the  Financial  Management  System. 

•  Actively  participate  in  the  0PM  organized  interagency  user  group  for  the  Financial 
Management  System. 

•  Prepare  Director's  Annual  Assurance  Letter  to  the  President  and  Congress,  in 
accordance  with  the  Federal  Managers  Financial  Integrity  Act  (FMFIA)  requirements. 
Issue  guidance  for  administration  of  OPM's  FMFIA  Program. 

•  Provide  oversight  to  ensure  the  adequacy  of  management  controls  which  safeguard 
assets.   Coordinate  with  0PM  programs.  Inspector  General,  and  0MB  to  execute 
corrective  action  plans  that  eliminate  high  risk  areas. 

General  Counsel 

•  Provide  guidance  and  support  to  0PM  procurement  officials  to  enhance  government 
contracting  processes  and  procedures  consistent  with  the  National  Performance  Review, 
and  reduce  potential  for  costly  litigation. 

•  Continue  to  upgrade  and  improve  OPM's  internal  electronic  docket,  word  processing 
and  data  retrieval  systems.   This  will  increase  OGC's  ability  to  serve  client  groups. 
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•  IncTMM  OGC's  capatMlities  to  review  the  Federal  Employees  Heattti  Benefits  (FEHB) 
program.  This  effort  would  ir>clude  implementetion  of  the  Program  Fraud  Civil  Remedies 
Act. 

•  Cominue  to  serve  as  OPM's  Designated  Agency  Ethics  Official  (DAEO)  and  enhance  ttw 
ethics  program  to  meet  the  expected  increase  in  ethics  issues,  e.g.,  expand  ethics 
training  for  0PM  employees  as  mandated  by  tt>e  U.S.  Office  of  Govemnr>ent  Ethics,  and 
manage  an  expected  increase  in  the  number  of  firtancial  disclosure  forms  requiring 
review. 

•  Continue  to  work  with  OPM  officials  on  building  improverrtents,  including  space  and 
rental  issues. 

Communications 

•  Use  every  opportunity  to  expand  OPM  media  coverage,  including  op-ed  pieces,  radio 
and  TV  talk  shows.   Make  outreach  efforts  to  the  media  accredited  to  cover  the  White 
House,  Senate  and  House  of  Representatives,  and  editorial  boards  across  the  nation, 
especially  in  areas  with  high  numbers  of  Federal  employees  and  retirees. 

•  Establish  a  radio  actuality  system. 

•  Establish  an  active  outreach  program  to  weekly  newspapers,  ethnic/community 
publications  and  broadcast  outlets,  and  women's  media. 

•  Provide  support  for  activities  to  improve  the  public's  awareness  and  support  for  public 
service  such  as  the  annual  'Public  Service  Recognition  Week"  sponsored  by  the  Public 
Employees  Roundtable  and  the  F>resident's  Council  on  Management  Improvement. 

•  Revamp  and  upgrade  the  employee  Bulletin. 

•  Update  and  modernize  graphics  to  achieve  a  new  look  for  OPM  printed  materials. 

•  Provide  a  responsive  customer  service  program  to  handle  OPM's  public,  media  and 
internal  inquiries. 

•  Survey  customers  of  the  Office  of  Communications  for  suggestions  and  levels  of 
satisfaaion. 

Congressional  Relations 

•  Maintain  effective  representation  of  OPM  and  the  Administration  to  members  of 
Congress  and  their  staff  so  as  to  enable  the  OPM  Director  to  exercise  leadership  In 
Congressional  consideration  of  OPM's  legislative  agenda  and  other  Congressional 
matters. 

•  Develop  and  coordinate  OPM  strategy  for  implementation  of  legislative 
recommendations  of  the  National  Performance  Review. 
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•  Continue  development  of  legislative  planning  process,  and  analysis  of  Congressional 
proposals  which  affect  Federal  employees. 

•  Respond  to  requests  for  technical  assistance  to  Congressional  committees  with 
jurisdiction  over  Federal  personnel  issues. 

•  Participate  in  the  development  of  legislation  to  implement  health  care  reform  for  Federal 
employees. 

•  Continue  liaison  with  Federal  employee  unions  and  related  organizations  to  enhance 
effectiveness  of  0PM  initiatives. 

Intematiorwl  Affairs 

•  Continue  International  Visitors  Program;  update  and  revise  modular  briefings  as  needed. 

•  Deliver  0PM  technical  assistance  to  Central  and  Eastern  European  countries,  and  other 
countries  reforming  or  revising  their  civil  service  systems,  under  the  Memorandum  of 
Understanding  signed  with  the  United  Nations  Development  Programme. 

•  Respond  to  requests  for  technical  assistance  to  foreign  countries  using  0PM  staff,  as 
well  as,  personnel  experts  from  other  federal  agencies  and  organizations. 

•  Implement  a  pilot  program  for  increasing  intemational  participation  in  OPM's  training 
programs. 

•  Expand  the  training  and  development  relationship  with  Saudi  Arabia  through  the  Saudi 
Arabian— United  States  Joint  Commission  on  Economic  Cooperation. 

•  Work  with  the  Human  Resources  Development  program  to  complete  an  agreement  with 
the  Kuwait  Civil  Service  for  a  Leadership  Development  Program. 

•  Continue  liaison  with  the  Human  Resources  Development  Group  on  the  program  to 
provide  management  training  In  the  Middle  East. 

•  Continue  to  participate  as  a  member  of  the  Board  of  Examiners  of  the  Foreign  Service. 

•  Conduct  all  aspects  of  the  OIA  program  in  a  manner  which  emphasizes  accomplishment 
of  the  objectives  outlined  by  the  National  Performance  Review  Board. 

FY95  PROGRAM  CHANGES 
Proposal 

An  net  increase  of  $35.000  is  requested  for  non-personnel  services. 
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ADVANCES  AND  REIMBURSEMENTS 
COMPARATIVE  SUMMARY  STATEMENT 

(doDar  aiiKHuU  in  tboviwiib) 


1993 

1994 

1995 

1995 

OMlfittimi 

Astaii 

Eitlmate 

Raumt 

□unis 

CireerFjitiy 

$2,562 

$7,007 

$9,054 

$2,047 

Human  Resources  Development 

149 

— 

— 

— 

Retirement  and  Insurmce 

453 

892 

1.032 

140 

Investigations 

3.022 

4354 

5.175 

821 

Penooael  Systems  and  Oversight 

S8S 

3.436 

4386 

950 

Administrative  and  IRM  Services 

13J94 

12,355 

11.948 

(407) 

Executive  and  Other  Services 

7.421 

7.186 

7.145 

(41) 

Total 


$27,586 


$35030 


$38,740 


$3,510 


QffKttton  CoacrttWM 
Budget  Authority 
Outlays 


$27,586 


S3S.230 


$38,740 


$3,510 


Fun-Time  EqulvalenU 

Career  Entry 

Human  Resources  Development 

Retirement  aitdlnsuraitoe 

Investigatioos 

Persoooel  Systems  and  Oversight 

Administrative  and  IRM  Services 

Executive  and  Other  Services 

Total 


37 

1 

13 

SO 

75 

25 

13 

21 

8 

47 

70 

95 

25 

2 

20 

22 

2 

245 

244 

239 

(5) 

84 

95 

95 

_ 

429 


492 


547 


55 


73 


325 


ADVANCES  AND  REIMBURSEMENTS 
SUMMARY  OF  CHANGES  REQUESTED  FOR  1995 
(dollar  amounts  In  thousands) 


BUDGET 
AUTHORITY  £!£ 

FY94  ESTIMATE  TOTAI •  $35,230  492 


Career  Entry  2,047  25 

Human  Resources  Development 

Retirement  and  Insurance 

Investigations 

Personnel  Systems  and  Oversight 

Administrative  and  IRM  Services 

Executive  and  Other  Services 


FY95  CHANGES  3,510  55 


140 

8 

821 

25 

950 

2 

(407) 

(5) 

(41) 

"~ 

FY95  REQUEST  TOTAI : $38,740  547 
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ADVANCES  AND  REIMBURSEMENTS 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 

Personnel  Beneflts 

Benefits  for  Former  Personnel 

Travd  and  Transportation  of  Persons 

Transportation  of  Things 

Rental  PaymenU  to  GSA 

Communications  and  Utilities 

Printing  and  Reproduction 

Consulting  Services 

Other  Services 

Supplies  and  Materials 

Equipment 

Insurance  Claims 

Total  Obligations 


1994 

1995 

Estimate 

Request 

Change 

$21,843 

$24,111 

$2,268 

3.716 

4,092 

376 

0 

0 

0 

1.337 

1.564 

227 

16 

16 

0 

610 

610 

0 

361 

361 

0 

0 

0 

0 

6.557 

7.196 

639 

549 

549 

0 

241 

241 

0 

0 

S3S^0 


$38,740 


$3,510 
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ADVANCES  AND  REIMBURSEMENTS 
CAREER  ENTRY 

(dollar  amounts  in  thousands) 


FY93 

FY94 

FY95 

FY95 

A«y9l 

Estimate 

R?qye5t 

Chanae 

$2,562 

$7,007 

$9,054 

$2,047 

37 

50 

75 

25 

RESOURCES 
Obfigations 
Futt-Time  Equivalents 

DESCRIPTION  OF  ACTIVITY 

The  Career  Entry  program  provides  reimbursable  services  to  other  agencies  under  the  authority 
of  the  Economy  Act  when  0PM  possesses  special  skills  and  technical  expertise  that  either  are 
more  readily  available  or  are  more  economical  than  other  public  or  private  services. 


INITIATIVES 

•  Develop  assessment  tools  for  selection  and  for  determining  skills  levels  for  training  and 
career  counseling. 

•  Conduct  various  nationwide  examinations  for  the  U.S.  Marshals  Service,  Health  Care 
Financing  Administration,  and  U.S.  Patent  and  Trademark  Office. 

•  Conduct  validity  studies  for  requesting  agencies. 

•  Provide  technical  assistance  and  training  for  recruiting,  examining  and  outplacement. 

•  Assist  agencies  in  the  planning,  procurement  and  Installation  of  touchscreen  and  other 
employment  information  delivery  systems  to  aid  in  downsizing  and  meeting  staffing 
objectives. 

•  Develop  computerized  adaptive  testing  for  the  Immigration  and  Naturalization  Service. 

•  Develop  behavioral  assessments  for  the  Bureau  of  Alcohol,  Tobacco  and  Firearms,  the 
Marshals  Service  and  the  Border  Patrol. 

•  Develop  tests  for  the  Federal  Bureau  of  Investigation  and  the  Department  of  Agriculture. 

•  Develop  a  personal  computer-based  human  resource  manager  system  that  agencies  can 
tailor  to  their  needs. 
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•  Conduct  organizational  assessments  for  agencies. 

•  Conduct  case  examirting  and  competitive  promotion  processing  for  agencies. 

FY9S  PROGRAM  CHANGfS 

An  Increase  of  »2.0»7.000  and  25  FTE  is  requested  to  support  agencies*  dowmsizing  efforts  in 
accordance  wittt  the  Presidem's  personrtel  reduction  initiative  and  Natiortal  Performance  Review 
recommendations.  If  agency  orders  for  these  services  do  not  reach  anticipated  levels,  dollar 
and  FTE  in  A&R  will  be  adjusted  accordingly. 

0PM  anticipates  that  agencies  wm  lack  the  expertise  to  develop  their  own  examirwtion 
systems  ar>d  that  they  win  be  expected  to  reduce  the  FTE  they  ru>w  employ  in  staffing 
operations  or  human  resources  management  generally.  These  downsizing  efforts  wlU  cause 
•gendes  to  rely  on  our  expertise  for  exam  development,  staffing  operations,  workforce 
assessments,  and  validity  studies.  Also,  0PM  expects  an  increase  in  the  level  of  employment 
information  assistance  we  provide  to  agencies  as  they  strive  to  meet  downsizing  objectives. 
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ADVANCES  AND  REIMBURSEMENTS 
HUMAN  RESOURCES  DEVELOPMENT 

(dollar  amounts  in  thousands) 


RESOURCES 
OUgations 
FuB-Tlme  Equivalents 

DESCRIPTION  OF  ACTIVITY 


FY93 

FY94 

FY95 

Pegyest 

FY95 
Chanoe 

$149 

— 

— 

— 

1 

.^ 

•** 

_. 

Provided  a  senior  executive  to  serve  as  a  principal  advisor  to  the  Department  of  Energy  on 
nDethods  and  approaches  for  Total  Quality  Management  and  provided  a  senior  executive  to 
serve  as  IDeputy  Director,  Office  of  Human  Resources.  Smithsonian  Institution. 


INITIATIVES:   None. 

FY95  PROGRAM  CHANGES:   None. 
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ADVANCES  AND  REIMBURSEMENTS 

RETIREMENT  AND  INSURANCE 
(doOar  amounts  in  thousands) 


FY93 

FY94 

FY95 

FY95 

^SSM 

Esiimaifi 

BfiflUfSl 

Cbanae 

$453 

$892 

$1,032 

$140 

13 

13 

21 

8 

RESOURCES 
ObSgations 
Ful-Tkna  Equivalwrts 

DESCRIPTION  OF  ACTIVITY 

The  Retirement  and  Insurance  program  provides  reimbursable  services  to  other  agencies  under 
the  authority  of  the  Economy  Act  when  0PM  possesses  special  skills  and  technical  expertise 
that  either  are  more  readily  available  or  are  more  economical  than  other  public  or  private 
sources. 


INITIATIVES 

•  RIe  and  store  retirement  records  for  agencies  that  are  in  the  process  of  changing  their 
payroll  systems. 

•  Administer  Medicare  Premium  withholding  for  Civil  Service  Retirement  Systems  and 
Federal  Employees  Retirement  System  annuitants  participating  in  the  Medicare  Paa  B 
program.    Duties  include  transferring  withheld  premium,  updating  coverage  data, 
developing  and  maintaining  an  Information  Resources  Management  system,  and 
supporting  Department  of  Health  and  Human  Services  reporting  and  control  functions. 


FY95  PROGRAM  CHANGES 

An  increase  of  $140.000  and  8  FTE  is  requested  to  allow  0PM  to  meet  anticipated  cost 
increases  for  filing  and  storing  retirement  records.    If  agency  orders  for  these  services  do  not 
reach  anticipated  levels,  dollar  artd  FTE  in  A&R  will  be  adjusted  accordingly. 
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FY93 

FY94 

FY95 

FY95 

Actual 

E51im?te 

Reauest 

Chanae 

$3,022 

$4,354 

$5,175 

$821 

47 

70 

95 

25 
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ADVANCES  AND  REIMBURSEMENTS 
INVESTIGATIONS 

(dollar  amounts  in  thousands) 


RESOURCES 
ObTigations 
FuO-Time  Equivalents 

DESCRIPTION  OF  ACTIVITY 

The  Investigations  program  details  0PM  investigators  to  the  Department  of  Energy  (DOE)  to 
assist  with  adjudication  of  cases  and  to  provide  cross-training.   The  Investigations  program  also 
details  investigators  to  other  agencies  upon  request  as  workload  permits,  including  assistance 
to  other  agencies  in  carrying  out  EEO  investigations. 


INITIATIVES 

•  Continue  details  of  investigators  to  DOE  to  assist  them  with  adjudicating  background 
investigations  and  making  security  clearance  determinations. 

•  Assist  other  agencies  with  carrying  out  EEO  investigations  as  requested. 


FY95  PROGRAM  CHANGES 

An  increase  of  $821.000  and  25  FTE  is  requested  to  allow  0PM  to  meet  expected  increases  in 
agencies'  requests  for  conducting  EEO  investigations  with  staff  on  reimbursable  detail.    If 
agency  orders  for  these  services  do  not  reach  anticipated  levels,  dollar  and  FTE  in  A&R  will  be 
adjusted  accordingly. 
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1 


FY93 

FY94 

FY95 

FY95 

Actual 

£siimaifi 

BfiOUfiSI 

Change 

$585 

$3,436 

$4,386 

$950 

2 

20 

22 

2 

ADVANCES  AND  REIMBURSEMENTS 
PERSONNEL  SYSTEMS  AND  OVERSIGHT 

(doOar  amounts  in  thousands) 


RESOURCES 
ObSgations 
Ful-Tima  Equivalents 

DESCRIPTION  OF  ACTIVITY 

The  Personnel  Systems  and  Oversight  program  will  condua  special  projects  on  some  or  all 
aspects  of  agencies'  IHRM  systems  on  a  reimbursable  basis. 


INITIATIVES 

•  Assist  agencies  in  developing  and  implementing  customized  independent  human 
resources  management  programs. 

•  Evaluate  the  Navy  Demonstration  Project  (China  Lake)  through  editing  and  analysis  of 
project  personnel  data  and  reports  of  findings. 

•  Evaluate  the  National  Institute  of  Standards  and  Technology  (NIST)  Demonstration 
Project  to  determine  its  effect  on  improving  public  management. 

•  Provide  specialized  ad  hoc  analyses  of  Central  Personnel  Data  File  statistics  based  on 
agencies'  requests. 

•  Operate  the  Labor  Agreement  Infomnation  Retrieval  System  (LAIRS)  which  provides 
agencies,  unions  and  the  general  public  with  historical  and  current  information  about  the 
Federal  Labor  Relations  program.   This  involves  computer  searches  to  locate  microfiche 
copies  of  full  text  decisions,  negotiated  agreements,  arbitration  awards  and  case 
decisions  of  the  Federal  Labor  Relations  Authority,  Federal  Service  Impasses  Panel  and 
the  courts. 


FY95  PROGRAM  CHANGES 

An  increase  of  $950.000  and  2  FTE  is  requested  to  suppoa  the  influx  of  requests  for 
assistance  from  Federal  agencies  implementing  independent  HRM  programs.    If  agency  orders 
for  these  services  do  not  reach  anticipated  levels,  dollar  and  FTE  in  A&R  will  be  adjusted 
accordingly. 
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As  agencies  acquire  greater  authority  and  flexibility,  they  will  have  a  corresponding  increased 
need  for  assistance  and  guidance  both  in  developing  customized  HRM  programs  and  in 
evaluating  their  success.   As  a  result,  we  anticipate  that  the  Personnel  Systems  and  Oversight 
program's  expenise  will  be  in  great  demand.   Assuming  that  agencies  will  be  in  a  position  to 
pay,  our  reimbursable  work  will  increase  greatly. 
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ADVANCES  AND  REIMBURSEMENTS 

ADMINISTRATIVE  AND  IRM  SERVICES 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
Ful-Tkne  Equivalents 


FY93  FY94  FY95  FY95 

i^SIual  Estimate        Beaufisl  QhSDOi 


$13,394  $12,355         $11,948  -$407 

245  244  239  -5 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 

Trust  Fund 

Advances  and  Reimbursements 

Total 


$17,870 

$16,509 

$15,653 

-$     856 

17,257 

17,363 

16,993 

-370 

13.394 

12.355 

11.948 

-407 

$48,521 


$46,227         $44,594 


-$1,633 


FuD-Tune  Equivalents 


Salaries  and  Expenses 

233 

218 

210 

-8 

Trust  Fund 

201 

212 

207 

-5 

Advances  and  Reimbursements 

245 

244 

23S. 

^ 

Total 


679 


674 


656 


-18 


OPM's  Administrative  and  Information  Resources  Management  (IRM)  Services  program  provides 
administrative  support  and  agencyvy^ide  central  IRM  services  to  all  OPM  programs.   The 
obligations  displayed  here  are  distributed  among  all  OPM  fund  sources  (Salaries  and 
Expenses/General  Fund  Appropriation,  Limitation  on  Transfers  from  the  Trust  Funds,  Revolving 
Fund,  and  the  Office  of  the  Inspector  General's  Salaries  and  Expenses/General  Fund 
Appropriation  and  Limitation  on  Transfers  from  the  Trust  Funds)  through  an  interfund 
adjustment. 

The  amounts  funded  by  the  Office  of  the  Inspector  General  and  Revolving  Fund  for 
Administrative  and  IRM  Services  are  treated  as  a  reimbursement  from  other  accounts  and  also 
are  reflected  under  Advances  and  Reimbursements. 
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In  addition,  certain  other  IRM  Services  are  directly  funded  under  Revolving  Fund  Investigations 
and  Trust  Fund  IRM  Services. 


DESCRIPTION  OF  ACTIVITY 

The  Administrative  and  IRM  Services  programs  provide  administrative  support  and  information 
technology  services  to  directly  support  0PM  programs  and  service  delivery.  These  services 
include  financial,  personnel,  publishing,  computing,  security,  library,  facility, 
telecommunication,  procurement,  and  payroll  services. 

Subactivities  include: 

Hnancial  Operations 

•  Carry  out  the  financial  operations  of  voucher  examination  and  disbursement,  travel, 
accounting  input  and  control,  billings  and  collections  and  payroll. 

Administrative  Services 

•  Provide  building,  facilities  and  telecommunications  services  to  the  0PM  central  office 
and  agencywide  services  for  space  and  lease  management. 

•  Provide  a  full  range  of  publishing  services,  including  editing,  commercial  printing 
procurement  and  mail  distribution. 

•  Provide  comprehensive  library  and  research  facilities  for  0PM. 

•  Improve  the  quality  of  office  space,  enhance  productivity  through  the  use  of  effective 
interior  office  design,  reduce  space  utilization  rates,  make  health  and  safety 
improvements  and  encourage  the  use  of  systems  furniture  where  cost  effective. 

•  Provide  security  services  for  0PM  in  the  areas  of  personnel  security,  physical  security, 
classified  documents  and  classified  communications. 

•  Maintain  0PM 's  internal  processes  and  documentation  through  the  0PM  Administrative 
Manual  System. 

Procurement  Services 

•  Provide  acquisition  services  agencywide,  including  analyses  of  contractor  costs  and 
prices,  oversight  of  delegated  procurement  authority,  and  development  of  policy 
guidance. 

•  Provide  agencywide  leadership  in  small  and  disadvantaged  business  utilization. 
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Persoimal  PoGcy  and  Services 

•  Promote  a  human  resources  management  program  within  0PM  based  on  and  committed 
to  merit  principles. 

•  Operate  the  0PM  internal  personnel  management  program  which  includes  position 
management,  policy  development,  pay  administration,  staffing  services,  classification 
services,  employee  and  labor  relations,  training  assessments,  and  personnel  information 
management. 

Equal  Employment  Opportunity 

•  Promote  the  full  realization  of  equal  employment  opportunity  agencywide  through 
effective  affirmative  action  and  complaint  resolution  programs  in  accordance  with 
existing  laws  and  regulations. 

Agency  Management  Services 

•  Provide  management  services  to  0PM  and  administrative  support  to  small  staff  offices. 

•  Implement  externally-mandated  management  improvement  programs  Including  the 
reporting  and  monitoring  requirements  of  the  Federal  Advisory  Committee  Act. 

Information  Resources  Planning  and  Policy 

•  Respond  to  agencywide  IRM  requirements  imposed  by  law  and  central  management 
agencies  including  the  Office  of  Management  and  Budget,  General  Services 
Administration,  National  Archives  and  Records  Administration,  and  National  Institute  of 
Standards  and  Technology. 

•  Provide  agencywide  policy,  advisory,  and  customer  services  on  voice  and  data 
communications,  automatic  data  processing  security,  paperwork  management.  Freedom 
of  Information  Act.  and  information  collection. 

•  Provide  other  agencywide  IRM  planning,  budgeting,  and  policy  services. 
Personnel,  Financial,  and  Administrative  Systems 

•  Provide  applications  development  and  maintenance  support  to  OPM's  government  wide 
personnel  oversight  and  program  support  systems  and  to  agencywide  financial  and 
administrative  management  systems. 

•  Provide  data  submission  guidance  and  data  quality  support  for  OPM's  govemmentwide 
workforce  information  systems  (e.g.,  the  Central  Personnel  Data  File). 

Washington  Data  Processing  Center 

•  Provide  computer  processing  services  for  the  Civil  Service  Retirement  System  (CSRS), 
Federal  Employees  Retirement  System  (FERS),  Federal  Employees  Group  Life  Insurance, 
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and  Federal  Employees  Health  Benefits  systems. 
Macon  Data  Processing  Center 

•  Operate  OPM's  general  purpose  computer  center  and  provide  computer  processing 
services  for  OPM's  governmentwide  personnel  oversight,  program  delivery,  and 
workforce  information  systems,  and  for  agencywide  financial  and  administrative 
management  systems. 

•  Manage  OPM's  nationwide  data  communications  network  that  supports  regional  and 
central  office  access  to  the  Macon  Data  Processing  Center  (MDPC),  the  Staffing  Service 
Center  In  Macon,  Georgia,  and  the  Federal  Investigations  Processing  Center  in  Boyers, 
Pennsylvania. 

•  Provide  applications  development  and  maintenance  support  for  OPM's  governmentwide 
workforce  information  systems. 

•  Provide  agencywide  electronic  mail  and  other  office  automation  services. 
Systems  Management  and  Support 

•  Provide  desktop  office  automation,  local  area  network,  and  wide  area  network 
operational  and  customer  advisory  services. 

•  Provide  0PM  program  offices  with  database  management  services,  automation  risk 
assessment,  and  computer  application  disaster  recovery  planning. 

•  Develop  agencywide  IRM  standards  and  procedures. 

•  Manage  and  operate  data  communications  in  Washington,  DC. 

INITIATIVES 

•  Improve  the  utilization  of  funds  available  for  office  space  renovation,  employee 
relocations  and  improvement  in  office  design. 

•  Lower  the  agency  mail  costs  by  using  modern  equipment  with  money  saving  processes 
such  as  bar  coding. 

•  Pilot  a  personnel  process  that  will  connect  more  directly  with  agency  management  and 
reduce  time  lags  in  processing  personnel  actions. 

•  Design  and  use  automated  personnel  processes  to  improve  efficiency  and  reduce  costs. 

•  Continue  to  implement  the  provisions  of  the  negotiated  agreement  between 
management  and  our  local  union  in  Washington,  D.C. 

•  Support  the  recommendations  of  the  National  Performance  Review  Report. 
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Re-engineer  and  streamline  OPM's  govemmentwide  workforce  information  reponing 
system  (the  Central  Personnel  Data  File)  and  other  personnel  oversight  systems  to  make 
more  effective  use  of  technology  and  meet  the  changed  data  needs  identified  in  the 
National  Performance  Review. 

Support  the  management  of  change  in  0PM  by  developing  an  IRM  strategic  plan 
consistent  with  OPM's  strategic  plan.   This  IRM  plan  will  ensure  the  application  of 
appropriate  information  technology  as  an  effective  means  to  achieve  improved  service 
delivery  to  OPM's  customers. 

Streamline  the  use  of  information  technology  resources  by  re-evaluating  the  need  for 
application  systems  and  related  information  resource  services  to  suppon  redefined  OPM 
op>erations  and  missions.   This  will  ensure  IRM  resources  are  applied  in  the  most 
efficient  and  effective  manner  to  suppon  OPM's  initiatives  to  reinvent  Government. 

Enhance  OPM's  ability  to  communicate  electronically  both  internally  and  with  its 
external  customers.   This  includes  expanding  computer  connectivity  and  related  services 
to  additional  desktops  and  local  area  networks,  improving  agencywide  electronic  mail 
services,  and  adopting  more  efficient  technologies  for  the  transmission  and  sharing  of 
information  with  our  customers. 

Develop  a  pilot  Automated  Classification  System  using  expert  systems  technology, 
which  will  significantly  reduce  agency  workload  involved  in  classifying  positions. 

Develop  an  improved  OPM  nationwide  data  communications  network  architecture  to 
support  OPM  as  the  model  agency. 

Establish  electronic  access  (e.g.,  Internet)  to  provide  for  customer  agencies'  electronic 
correspondence  with  OPM,  thus  accelerating  retirement  case  processing  and  positioning 
OPM  to  respond  rapidly  to  customer  inquiries. 


FY95  PROGRAM  CHANGES 

A  decrease  of  $407.000  and  5  FTE  is  requested  in  accordance  with  the  President's  personnel 
reduction  initiative  and  to  support  National  Performance  Review  recommendations. 
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ADVANCES  AND  REIMBURSEMENTS 
EXECUTIVE  AND  OTHER  SERVICES 

(doOar  amounts  in  thousands) 


RESOURCES 
Ofafigations 
Ful-Tlme  Equivalents 


FY93 

FY94 

FY95 

FY95 

Actual 

Estimaifi 

f^ravesi 

Change 

♦7.421 

$7,186 

$7,145 

-$41 

84 

95 

95 

,,, 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Ot)G0ations 


Salaries  and  Expenses 

$9,418 

$11,017 

$10,873 

-$144 

Tnjst  Fund 

3,631 

4,149 

4,184 

35 

Advances  and  Reimbursements 

7,421 

7,186 

7,145 

-41 

Revolving  Fund 

1,064 

1.120 

1.354 

234 

Total 


$21,534 


$23,472        $23,556 


$84 


FuH-Tvne  Equivalents 


Salaries  and  Expenses 

89 

97 

95 

Trust  Fund 

34 

45 

45 

Advances  and  Reimbursements 

84 

95 

95 

Revolving  Fund 

_a 

9 

8 

Total 


215 


245 


243 


Exeojtive  and  Other  Services  provides  support  to  all  OPM  programs.  The  obligations  displayed 
here  for  the  Director's  staff,  Chief  Financial  Officer,  General  Counsel,  Communications, 
Congressional  Relations,  and  International  Affairs  are  distributed  among  all  OPM  fund  sources 
(Salaries  and  Expenses,  Limitation  on  Transfers  from  the  Trust  Funds,  Revolving  Fund,  Office 
of  Inspector  General's  Salaries  and  Expenses  and  Limitation  on  Transfers  from  the  Trust  Funds) 
through  an  interfund  adjustment. 

The  amounts  funded  by  the  Office  of  the  Inspector  General  and  Revolving  Fund  are  treated  as  a 
reimbursement  from  other  accounts  and  also  are  reflected  under  Advances  and 
Reimbursements. 
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DESCRiPnON  OF  ACTIVITY  j 

Executive  Direction 

Executive  Direction,  through  the  Office  of  the  Director,  provides  leadership  for  all  initiatives  and 
activities  of  the  Office  of  Personnel  Management.   It  serves  as  the  focus  for  promoting  the 
Presidem's  agenda  on  matters  relating  to  the  Federal  workforce. 

Chief  FinancW  Officw 

The  Chief  Financial  Officer  is  resp>onslble  for  all  financial  management  activities  relating  to 

OPM's  programs  and  operations.   These  Include  developing  and  maintaining  an  integrated 

accounting  and  financial  management  system;  ensuring  that  program  information  systems 

provide  reliable,  consistent  and  timely  financial  and  program  data;  managing  the  budgeting  and 

ex|>enditure  of  0PM  resources  including  the  preparation  of  external  budget  information  for  0MB 

and  Congress,  and  preparing  agency  financial  statements,  repons  and  plans.   The  organization  j 

consists  of  four  offices  with  responsibilities  for  policy  and  oversight,  performance  measures,  { 

planning  and  budget,  and  finarKial  management  of  administrative  and  entitlement  programs.  i 

General  Counsel 

The  Office  of  the  General  Counsel  provides  general  legal  and  advisory  services  to  the  Director, 

operating  entities  within  the  Office  of  Personnel  Management  and,  on  a  governmentwide  basis, 

to  all  Federal  agencies  concerning  Federal  civilian  personnel  law  and  related  matters,  including 

development  and  legal  review  of  rules  and  regulations  affecting  Federal  human  resource  issues. 

The  OGC  is  also  responsible  for  legal  review  of  legislative  development  and  analysis.  I 

Communications  \ 


The  Office  of  Communications  markets  the  messages,  initiatives  and  achievements  of  0PM  to 
Internal  and  external  audiences,  such  as  all  0PM  employees,  unions  representing  0PM 
employees,  all  Federal  employees.  Congress,  Federal  retirees  and  their  representatives,  the 
Federal  personnel  community,  academics  and  think  tanks,  job  seekers/applicants,  including 
veterans  and  college  students,  and  universities  from  which  government  recruits.   The  office 
markets  the  services  and  expertise  of  0PM  in  a  more  competitive  environment.    It 
communicates  the  implications  and  actions  for  0PM  resulting  from  the  National  Performance 
Review.   It  also  develops  new  approaches  to  revitalize  the  image  of  0PM,  government  and  the 
Federal  worker. 

Congressional  Relatiorts 

The  Office  of  Congressional  Relations  serves  as  OPM's  chief  liaison  with  Congress,  their  staffs, 
interest  groups,  the  White  House  and  other  Federal  agencies  on  legislative  matters  affecting 
Federal  personnel  policies  and  practices.    It  develops  strategies  for  the  design  and 
implementation  of  OPM's  legislative  program  and  provides  guidance  to  the  Director  and  other 
0PM  officials  on  Congressional  action  in  areas  of  agency  interest. 
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IntamatioMi  Aftaim 

The  Office  of  International  Affairs  establishes  and  maintains  relationships  with  foreign 
Ministries  of  Personnel  and  Civil  Service  Commissions  to  exctwnge  personnel  management 
information.  The  office  serves  as  OPM's  liaison  with  foreign  affairs  departments  and 
organizations  with  imerests  in  international  human  resource  development  and  public 
administration. 

Prasident's  Commission  on  White  House  FeflowsMps 

Executive  Order  11183.  as  amended,  established  the  President's  Commission  on  White  House 
Fellowships  to  provide  gifted  and  hlghty-nrtotivated  Americans  with  firsthand  experience  in  the 
process  of  governing  the  Nation  and  a  sense  of  personal  involvement  in  the  leadership  of 
society. 

After  the  applications  are  rated  by  professionals  from  0PM  and  former  Fellows,  1 35  candidates 
are  selected  for  interviews  by  1 1  regional  panels.  Based  on  ttte  results  of  the  regional 
interviews.  35  candidates  are  selected  to  be  national  finalists  and  are  interviewed  in  a  four^day 
meeting  by  members  of  the  Presidem's  Commisskm.  The  Commission  then  recommends  to 
the  Prwidtnt  those  individuala  whom  it  finds  most  qualified  for  the  Fellowship. 

The  Esecutive  Order  also  requires  0PM  to  provide  administrative  assisunca  to  the  Commission. 
WmATIVES 


•  Assist  in  the  implememation  of  the  Administration's  National  Health  Reform  program. 
Chief  Rnancifll  Offioar 

•  Prepare  firtancial  statenwnu  for  audit. 

•  Prepare  five-year  plan  artd  annual  report  for  the  agency  Director  and  0MB. 

•  Contimje  to  improve  OPM's  Rrtandai  Management  System  by  expanding  the  electronic 
interchange  of  data  with  0PM  program  systems  and  external  parties,  (e.g.,  contractors, 
customers,  other  Federal  agencies);  iftcorporating  performance  measures:  expanding 
electronic  document  approval  processirtg  capabilities  to  iiKlude  travel  related 
documents;  and  resolving  any  system  related  recommendations  resulting  from  financial 
statement  audits. 

•  Implement  imegrated  property  module  in  the  Financial  Martagement  System. 

•  Aetivalv  participate  in  the  0PM  organized  interagency  user  group  for  the  Financial 
Management  System. 

•  Avpara  Diracter's  Annual  Asturanot  Latter  to  the  President  and  Congress,  in 
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accordance  with  the  Federal  Managers  Rnancial  Integrity  Act  (FMFIA)  requirements. 
Issue  guidance  for  administration  of  0PM 's  FMFIA  Program. 

Provide  oversight  to  ensure  the  adequacy  of  management  controls  which  safeguard 
assets.   Coordinate  with  0PM  programs.  Inspector  General,  and  0MB  to  execute 
corrective  action  plans  that  eliminate  high  risk  areas. 


General  Counsel 


•  Provide  guidance  and  support  to  0PM  procurement  officials  to  enhance  government 
contracting  processes  and  procedures  consistent  with  the  National  Performance  Review, 
and  reduce  potential  for  costly  litigation. 

•  Continue  to  upgrade  and  improve  OPM's  internal  electronic  docket,  word  processing 
and  data  retrieval  systems.   This  will  increase  OGC's  ability  to  serve  client  groups. 

•  Increase  OGC's  capabilities  to  review  the  Federal  Employees  Health  Benefits  (FEHB) 
program.   This  effort  would  include  implementation  of  the  Program  Fraud  Civil  Remedies 
Act. 

•  Continue  to  serve  as  OPM's  Designated  Agency  Ethics  Official  (DAEO)  and  enhance  the 
ethics  program  to  meet  the  expected  increase  In  ethics  issues,  e.g.,  expand  ethics 
training  for  0PM  employees  as  mandated  by  the  U.S.  Office  of  Government  Ethics,  and 
manage  an  expected  increase  in  the  number  of  financial  disclosure  forms  requiring 
review. 

•  Continue  to  work  with  OPM  officials  on  building  improvements,  including  space  and 
rental  issues. 

Communications 

•  Use  every  opportunity  to  expand  OPM  media  coverage,  including  op-ed  pieces,  radio 
and  TV  talk  shows.    Make  outreach  efforts  to  the  media  accredited  to  cover  the  White 
House,  Senate  and  House  of  Representatives,  and  editorial  boards  across  the  nation, 
especially  in  areas  with  high  numbers  of  Federal  employees  and  retirees. 

•  Establish  a  radio  actuality  system. 

•  Establish  an  active  outreach  program  to  weekly  newspapers,  ethnic/community 
publications  and  broadcast  outlets,  and  women's  media. 

•  Provide  suppon  for  activities  to  improve  the  public's  awareness  and  support  for  public 
service  such  as  the  annual  "Public  Service  Recognition  Week"  sponsored  by  the  Public 
Employees  Roundtable  and  the  President's  Council  on  Management  Improvement. 

•  Revamp  and  upgrade  the  employee  Bulletin. 

•  Update  and  modernize  graphics  to  achieve  a  new  look  for  OPM  printed  materials. 
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•  Provide  a  responsive  customer  service  program  to  handle  OPM's  public,  media  and 
internal  inquiries. 

•  Survey  customers  of  the  Office  of  Communications  for  suggestions  and  levels  of 
satisfaction. 

Congressional  Relations 

•  Maintain  effective  representation  of  0PM  and  the  Administration  to  members  of 
Congress  and  their  staff  so  as  to  enable  the  0PM  Director  to  exercise  leadership  in 
Congressional  consideration  of  OPM's  legislative  agenda  and  other  Congressional 
matters. 

•  Develop  and  coordinate  0PM  strategy  for  implementation  of  legislative 
recommendations  of  the  ^4ational  Performance  Review. 

•  Continue  development  of  legislative  planning  process,  and  analysis  of  Congressional 
proposals  which  affect  Federal  employees. 

•  Respond  to  requests  for  technical  assistance  to  Congressional  committees  with 
jurisdiction  over  Federal  personnel  issues. 

•  Participate  in  the  development  of  legislation  to  implement  health  care  reform  for  Federal 
employees. 

•  Continue  liaison  with  Federal  employee  unions  and  related  organizations  to  enhance 
effectiveness  of  0PM  initiatives. 

International  Affairs 

•  Continue  international  Visitors  Program;  update  and  revise  modular  briefings  as  needed. 

•  Deliver  0PM  technical  assistance  to  Central  and  Eastern  European  countries,  and  other 
countries  reforming  or  revising  their  civil  service  systems,  under  the  Memorandum  of 
Understanding  signed  with  the  United  Nations  Development  Programme. 

•  Respond  to  requests  for  technical  assistance  to  foreign  countries  using  0PM  staff,  as 
well  as,  personnel  experts  from  other  federal  agencies  and  organizations. 

•  Implement  a  pilot  program  for  increasing  international  participation  in  OPM's  training 
programs. 

•  Expand  the  training  and  development  relationship  with  Saudi  Arabia  through  the  Saudi 
Arabian-United  States  Joint  Commission  on  Economic  Cooperation. 

•  Wortc  with  the  Human  Resources  Development  program  to  complete  an  agreement  with 
the  Kuwait  Civil  Service  for  a  Leadership  Development  Program. 
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•  Continue  liaison  with  the  Human  Resources  Development  Group  on  the  program  to 
provide  management  training  in  the  Middle  East. 

•  Continue  to  paaicipate  as  a  member  of  the  Board  of  Examiners  of  the  Foreign  Service. 

•  Conduct  all  aspects  of  the  OIA  program  in  a  manner  which  emphasizes  accomplishment 
of  the  objectives  outlined  by  the  National  Performance  Review  Board. 

Prasident's  Commission  on  Whhe  House  Feilowships 

•  Develop  a  new  brochure  which  showcases  the  new  class  of  White  House  Fellows  and 
explains  any  program  changes. 

•  Raise  the  visibiltty  of  the  program  by  increasing  the  use  of  print  and  electronic  media. 

•  Diversify  the  recruitment  approach  to  increase  the  percentage  of  applications  from 
women,  minorities,  and  underrepresented  professions,  in  part  by  focusing  on 
publications  and  conferences  aimed  at  attracting  these  groups. 

•  Publish  a  quarterly  alumni  newsletter. 


FY95  PROGRAM  CHANGES 

A  decrease  of  $41 .000  is  requested  in  accordance  with  the  President's  personnel  reduction 
initiative  and  to  support  National  Performance  Review  recommendations. 
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GOVERNMENT  PAYMENT  FOR  ANNUITANTS. 
EMPLOYEES  HEALTH  BENEFITS 

COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounts  in  thousands) 


FY93 

Actual 


FY94 
Estimate 


FY95 
Request 


FY95 
Change 


PROGRAM  BY  ACTIVITIES 

Government  contribution  for 
annuitants  benefits 
(1959  act) 

Government  contn'bution  for 
annuitants  benefits 
(1960  act) 

Administrative  expenses 
(1960  act) 

Total  obGgatkMis 


$3,731,569        $3,921,440  $4,445,437 


8,039 


_1£5 


7,966 


_1£5 


7,674 


J£5 


$3,739,773        $3,929,571 


$4,453,276 


$523,997 


-292 


$523,705 


FINANCING 

Unobligated  balance 
available,  start  of  year 

UnobPigated  balance 
available,  end  of  year 

Budget  Authority 


-$402,663 


812.135 


-$812,135 


688.044 


-$688,044 


445.328 


$4,149,245        $3,805,480         $4,210,560 


$124,091 


•242.716 
$405,080 


RELATION  OF  OBUGATIONS  TO  OUTLAYS 

Obligations  Incurred                      $3,739,773  $3,929,571 

Obligated  balance,  stan  of  year         246,202  220,752 

Obligated  balance,  end  of  year        -220.752  -270.806 

Outtoya                                         $3,765,223  $3,879,517 


$4,453,276 

$523,705 

270,806 

50,054 

-310.587 

-39.781 

$4,413,495 

$533,978 
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GOVERNMENT  PAYMENT  FOR  ANNUITANTS, 
EMPLOYEES  HEALTH  BENEFITS 

SUMMARY  EXPLANATION  OF  CHANGES  REQUESTED  FOR  1995 

(dollar  amounts  in  thousands) 


Budget 
Authoritv 

Obligsfrons 

Oytl9Y5 

$3,805,480 

$3,929,571 

$3,879,517 

405.080 

523.705 

533.978 

$4,210,560 

$4,453,276 

$4,413,495 

1994TotaU 
Program  Changes 
1995  Totals 

Budget  Authority: 

Monies  appropriated  to  this  account  are  available  until  expended.   The  increase  In  the  FY95 
budget  authority  of  $405,080,000  reflects  the  Increase  in  annuitants  and  the  cost  of  premium 
increases  effective  January  1995.    In  addition,  this  increase  will  allow  us  to  maintain  an 
adequate  level  of  unobligated  balance  within  the  appropriation  account. 


Obligations/Outlays: 

An  Increase  in  obligations  and  outlays  In  FV'95  is  necessary  to  provide  for  the  growing  number 
of  enrollees  and  the  impact  of  premium  increases  effective  January  1 995. 

This  appropriation  also  provides  financing  for  the  government's  share  of  health  benefit  costs 
for  annuitants  and  survivors  covered  under  the  Retired  Employees  Health  Benefits  Program. 
Public  Law  96-156,  the  Retired  Federal  Employees  Health  Benefits  Act  -  Government 
Contribution,  provides  for  increases  in  government  contributions  toward  the  subscription 
charge  for  health  coverage,  tied  to  Increases  in  the  cost  of  Part  B  (medical)  of  Medicare,  for 
those  annuitants  who  retired  prior  to  July  1,  1960.    Obligations  associated  with  the  Retired 
Employees  Health  Benefits  Program  will  decrease  slightly  In  FY95  ($292,000)  as  participation 
among  this  closed-group  of  annuitants  continues  to  decline. 
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GOVERNMENT  PAYMENT  FOR  ANNUITANTS, 
EMPLOYEES  HEALTH  BENEFITS 

(doOar  amounts  in  thousands) 

FY93  FY94  FY95  FY95 

^£lual  E5tim«e  fisauesi  Change 

BudgM  Authority  $4,149,245       $3,805,480         $4,210,560         $405,080 

Obigations  $3,739,773        $3,929,571  $4,453,276  $523,705 

Outlays  $3,765,223        $3,879,517         $4,413,495  $533,978 


This  appropriation  funds  the  government's  share  of  health  benefits  costs  for  annuitants  and 
survivors  who  no  longer  have  an  agency  to  contribute  the  employer's  share.   The  Office  of 
Personnel  K^ianagement  requests  the  appropriation  necessary  to  pay  this  contribution  to  the 
Employees  Health  Benefits  Fund  and  the  Retired  Employees  Health  Benefits  Fund.   These  trust 
revolving  funds  are  available  for   (1)  the  payment  of  subscription  charges  to  approved  carriers 
for  the  cost  of  health  benefits  protection;  (2)  contributions  for  qualified  retired  employees  and 
survivors  who  carry  private  health  insurance  under  the  Retired  Employees  Health  Benefits 
(REHB)  Program  and  (3)  the  payment  of  expenses  incurred  by  the  Office  of  Personnel 
Management  in  the  administration  of  the  REHB  program. 

Public  Law  93-246,  the  Federal  Employees  Health  Benefrts  -  Government  Contribution  Increase 
Act,  as  modified  by  Public  Law  101-76,  provides  for  govemment  contributions  for  enrollees  in 
the  Employees  Health  Benefits  Program  equal  to  60  percent  of  the  unweighted  average  of  the 
high  option  premiums  of  six  large  plans.    In  1989,  one  of  the  members  of  the  "Big  Six'  group, 
the  indemnity  benefit  plan  sponsored  by  Aetna,  dropped  from  the  program.    In  order  to  avoid 
the  burden  of  additional  costs  shifting  to  enrollees  as  a  result  of  the  Aetna  withdrawal. 
Congress  introduced  a  "Phantom"  formula  which  was  intended  to  preserve  the  amounts 
contn'buted  by  the  govemment  toward  employee  health  benefit  costs.   Through  successive 
legislative  aaion,  the  use  of  the   "Phantom"  formula  was  extended  through  1993.   Public  Law 
1 03-66,  the  Omnibus  Recondliation  Act  of  1 993,  enaaed  on  August  1 0,  1 993,  extended  the 
use  of  this  formula  through  1 996.  with  guidance  concerning  a  slightly  amended  formula  to  be 
used  in  1997  and  1998. 

A  number  of  laws  have  been  passed  over  the  last  several  years  to  require  Postal  Service  to 
i'tnance  a  share  of  the  goverrvnent's  costs  toward  certain  postal  service  annuitant's  health 
costs.  The  most  recent  change  occurred  under  Public  Law  103-66,  the  Omnibus  Reconciliation 
Act  of  1993,  enacted  on  August  10,  1993.   This  law  requires  the  Postal  Service  to  make  fixed 
annual  payments  to  the  EHB  Fund  during  fiscal  years  1996-1998  as  reimbursement  for  costs 
incurred  by  the  govemment  on  behalf  of  postal  retirees  during  the  years  elapsed  since  the 
Postal  Service  reorganization  in  1971.  Conferees  believe  that  after  these  payments  the  Postal 
Service  win  have  comoletelv  paid  its  debt  for  past  retiree  health  benefits.   The  amount 
requested  in  this  appropriation  recognizes  the  payments  to  be  remitted  by  the  Postal  Service 
fof  their  poaion  of  annuitants  health  benefits  cosu. 

114 


348 


Budget  Authority: 

Monies  appropriated  to  this  account  are  available  until  expended.   The  increase  in  the  FY95 
budget  authority  of  $405,080,000  reflects  the  increase  in  annuitants  and  the  cost  of  premium 
increases  effective  January  1 995.    In  addition,  this  increase  will  allow  us  to  maintain  an 
adequate  level  of  unobligated  balance  within  the  appropriation  account. 

Obligation*: 

The  overall  growth  in  obligations  of  $523,705,000  is  made  up  of  two  parts: 

An  increase  of  $523.997.000  In  FY95  is  necessary  to  provide  for  the  growing  number  of 
enrollees  covered  by  the  Federal  Employees  Health  Benefits  Program  and  the  impact  of 
premium  increases  effective  in  January  1 995. 

This  appropriation  also  provides  financing  for  the  government's  share  of  health  benefit  costs 
for  annuitants  and  survivors  covered  under  the  Retired  Employees  Health  Benefits  Program. 
The  net  impact  of  the  increased  rate  of  contributions  for  those  enrolled  with  private  insurance 
carriers  and  the  decreases  in  the  number  of  enrollees  is  a  decrease  in  oovernment  costs  of 
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GOVERNMENT  PAYMENT  FOR  ANNUITANTS, 
EMPLOYEES  UFE  INSURANCE 

COMPARATIVE  SUMMARY  STATEMENT 

(doOar  Bmoums  in  thousands) 


FY93 

FY94 

FY95 

FY95 

Cbaoss 

PROGRAM  BY  ACTIVmES 

Obligations 

»1 1.248 

t13.1B1 

(17.629 

M.448 

FINANCINQ 

UnobTigated  balance 
avaaabla,  start  of  year 

UnoWigatad  balance 
available,  end  of  year 

wMQat  Auiiioiity 


-$10,622 


11.807 
t1 2.433 


-$11,807 


•  1.607 


't     233 


1.763 


•11.574 


isao 


•19.159  •17.552 


REIATIONSHIP  OF  OBUGATIONS  TO  OUTLAYS 
Obligations  incurred,  net 
Obligated  balance,  start  of  year 

Obligated  balance,  end  of  year 
Outfays  •11.522 


•11.248 

•13.181 

•  17.629 

•4,448 

1.153 

879 

1.212 

333 

-B79 

-1.212 

-1.578 

-366 

•12.848 


•17.263 


•4,415 
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GOVERNMENT  PAYMENT  FOR  ANNUITANTS, 
EMPLOYEES  LIFE  INSURANCE 

SUMMARY  EXPLANATION  OF  CHANGES  REQUESTED  FOR  1995 

(dollar  amounts  in  thousands) 


Budget 
Authoritv 

Obliaations 

Outlavs 

$    1,607 

$13,181 

$12,848 

17.552 

4.448 

4,415 

1994  Totals 

1995  Program  Changes 

1995  Totals  $19,159  $17,629  $17,263 

Budget  Authority: 

Funds  appropriated  to  this  account  remain  available  until  expended  for  the  sole  purpose  of 
financing  post-retirement  life  insurance  benefits.   The  current  appropriation  request  of 
$19,159,000,  an  increase  of  SI  7.552.000  from  the  FY94  appropriation,  combined  with 
$233,000  in  previously  appropriated  funds,  will  be  sufficient  to  meet  projected  obligations  of 
$17,629,000  and  provide  a  reserve  of  $1,763,000  to  be  used  if  retirement  rates  increase 
unexpectedly. 

Please  note  that  the  large  increase  in  requested  funds  is  the  result  of  using  unobligated  funds 
to  meet  the  bulk  of  FY94's  obligation  requirement.  In  FY95,  these  unobligated  funds  will  be 
depleted  and  thus  appropriation  needs  will  return  to  a  'normal*  level. 


Obligations/Outlays: 

These  increases  reflect  the  government's  incremental  costs  resulting  from  projected  growth  in 
the  number  of  annuitants  electing  to  retain  basic  life  insurance  coverage  into  retirement. 
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GUvZPNMENT  PAYMENT  FOR  ANNUITANTS, 
EMPLOYEES  LIFE  INSURANCE 

(dollars  amounts  in  thousands) 


P/93 

FY94 

FY95 

FY95 

Actual 

|Estim?w, 

PeqM?§t 

Change 

$12,433 

$    1,607 

$19,159 

$17,552 

$11,248 

$13,181 

$17,629 

$   4,448 

$11,522 

$12,848 

$17,263 

$   4,415 

Budget  Authority 

Obligations 

Outlays 


Public  Law  96-427,  Federal  Employees'  Group  Life  Insurance  Act  of  1980,  enacted  October 
10,1 980,  requires  that  all  employees  under  age  65  who  separate  for  the  purposes  of 
retirement  on  or  after  January  1,  1990,  continue  to  make  contributions  toward  their  basic  life 
insurance  coverage  (currently  $.36  per  month  for  each  $1,000  coverage)  for  basic  coverage. 
OPfy/l,  acting  as  the  payroll  office  on  behalf  of  Federal  retirees,  is  requesting  the  funds 
necessary  to  make  all  required  Government  contribution  associated  with  annuitants'  post 
retirement  basic  life  insurance  coverage. 

Budget  Authority: 

Funds  appropriated  to  this  account  remain  available  until  expended  for  the  sole  purpose  of 
financing  post-retirement  life  insurance  benefits.   The  current  appropriation  request  of 
$19,159,000,  an  increase  of  $17.552.000  from  the  FY94  appropriation,  combined  with 
$233,000  in  previously  appropriated  funds,  will  be  sufficient  to  meet  projected  obligations  of 
$17,629,000  and  provide  a  reserve  of  $1,763,000  to  be  used  if  retirement  rates  increase 
unexpectedly. 

Please  note  that  the  large  increase  in  requested  funds  is  the  result  of  using  unobligated  funds 
to  meet  the  bulk  of  FY94's  obligation  requirements.  In  FY95,  these  unobligated  funds  will  be 
depleted  and  thus  appropriation  needs  will  return  to  a  'normal*  level. 
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PAYMENT  TO  THE  CIVIL  SERVICE  RETIREMENT 
AND  DISABIUTY  FUND 

COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounts  in  thousands) 


FY93 

FY94 

FY95 

FY95 

A«y?l 

Estipnste 

Regyest 

Chanoe 

tOGRAM  BY  ACTIVITIES 

Payment  of  annuities 

under  special  acts 

$         465 

$          880 

$          850 

-$       30 

Payment  of  government 
share  of  retirement  costs 

Transfers  for  interest  on 
unfunded  liability  and 
payment  of  military 


6,710,890  6,924,040 


7,338,788 


service  annuities 

12,573,000 

12,804,978 

12,791,845 

Spouse  equity  payment 

41.583 

41.583 

41,583 

Transfer  for  payment  of  FERS 
supplemental  liability 

467,401 

467.4Q1 

467,401 

Total  Obligations 


414,748 


-13,133 


$19,793,339      $20,238,882       $20,640,467  $401,585 


RNANCING 

Appropriation  (current) 

Appropriation 
(permanent,  indefinite) 

Budget  Authority 


$6,711,355       $6,924,920        $7,339,638  $414,718 

13.081.984       13.313.962        13.300.829  -13.133 

$19,793,339      $20,238,882       $20,640,467  $401,585 


Outlays 


$19,793,339      $20,238,882       $20,640,467  $401,585 
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PAYMENT  TO  CIVIL  SERVICE  RETIREMENT 
AND  DISABILITY  FUND 

CURRENT  AND  PERMANENT  BUDGET  AUTHORITY 

(dollar  amounts  in  thousands) 

SUMMARY  EXPLANATION  OF  CHANGES  REQUESTED  FOR  1995 


Current 


Permanent 


Total 


1994  Total  Budget  Authority/ 
Obligations 

1995  Program  Changes 

Decrease  in  payment  for 
annuities  under  special  acts. 

Increase  in  30-year  amonizatlon 
payments  resulting  from  an  assumed 
2.6%  January  pay  raise  and  1.2% 
for  locality  pay  adjustments. 

Decrease  in  the  annual  payment 
of  interest  on  the  Civil  Service 
Retirement  System  unfunded 
liability  resulting  from  increased 
Postal  Service  contributions. 

Increase  in  the  annual  payment  for 
military  service  credit  due  to 
annuity  roll  growth  and  payment  of 
the  3.0%  April  1995  COLA. 

Total  Changes 

1995  Total  Budget  Authority/ 
Obligations 


$6,924,920         $13,313,962  $20,238,882 


-30 


414,748 


-136,052 


122.919 


$414,718  -$13,133 


-30 


414,748 


-136,052 

122.919 
$401,585 


$7,339,633         $13,300,829  $20,640,467 


Does  not  reflect  the  proposed  legislation  contained  in  the  FY95  President's  Budget  to  reduce 
national  and  locality  pay  adjustments  in  FY95. 
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PAYMENT  TO  THE  CIVIL  SERVICE  RETIREMENT 
AND  DISABILITY  FUND 

(dollar  amounts  in  thousands) 


FY93 
ACtV9l 

FY94 
Estimate 

FY95 
Reauest 

FY95 
Chanae 

Appropriation  (current) 

$  6,711,355 

$  6,924,920 

$  7,339,638 

$414,718 

Permanent  Indefinite 
Appropriation 

13.081.984 

13.313.962 

13.300.929 

-13.133 

Total  ObTigations 

$19,793,339 

$20,238,882 

$20,640,467 

$401 ,585 

The  Civil  Service  Retirement  and  Disability  Fund  was  established  in  1920  to  administer  the 
financing  and  payment  of  annuities  to  retired  Federal  employees  and  their  survivors.    In  FY95 
the  Fund  will  serve  approximately  2.7  millipn  active  employees,  1.7  million  annuitants  and  0.6 
million  survivors  and  will  make  benefit  payments  in  excess  of  $37  billion.   The  Fund  covers  the 
operation  of  both  the  Civil  Service  Retirement  System  and  the  Federal  Employees  Retirement 
System. 

The  Payment  to  the  Civil  Service  Retirement  and  Disability  Fund  consists  of  an  appropriation 
and  a  permanent  indefinite  authorization  to  pay  the  Government's  share  of  retirement  costs  as 
defined  in  the  Civil  Service  Retirement  Amendments  of  1969  (Public  Law  91-93),  the  Federal 
Employees  Retirement  Act  of  1986  (Public  Law  99-335)  and  the  Civil  Service  Retirement 
Spouse  Equity  Act  of  1985  (Public  Law  98-615).   The  payment  is  made  directly  from  the 
General  Fund  of  the  U.S.  Treasury  and  is  in  addition  to  appropriated  funds  that  will  be 
contributed  from  agency  budgets  in  FY95. 

Current  Appropriation 

Public  Law  91-93,  Civil  Service  Retirement  Amendments  of  1969,  provides  for  an  annual 
appropriation  to  amortize,  over  a  30-year  period,  all  increases  in  Civil  Service  Retirement 
System  (CSRS)  costs  resulting  from  Acts  of  Congress  granting  new  or  liberalized  benefits, 
extensions  of  coverage,  or  pay  raises,  exclusive  of  the  effects  of  cost-of-living  adjustments. 
Before  FY93,  the  current  appropriation  was  based  on  an  estimate  prepared  nearly  two  years  in 
advance  of  the  budget  year  which  tried  to  anticipate  Congressional  action  relating  to  these 
events.   Since  5  U.S.C.  §  8348(f)  requires  that  the  new  payment  be  based  on  the  actual 
unfunded  liabilities  created  by  Acts  of  Congress,  the  appropriated  payment  almost  never 
matched  that  required  by  law.   This  situation  forced  OPN/1  to  adjust  subsequent  payments  to 
account  for  the  difference  between  its  appropriation  (based  on  its  original  estimate)  and  the 
payment  required  by  5  U.S.C.  §  8348(f)  (calculated  by  OPM's  Actuary  using  actual  data). 

Beginning  in  FY94,  the  Office  of  Personnel  Management  will  notify  the  Secretary  of  the 
Treasury  of  the  "such  sum  as  may  be  necessary"  to  carry  out  these  provisions.   This  will 
permit  the  actual  effects  of  pay  increases  and  benefit  liberalizations  to  be  incorporated  in  the 
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budget  year  as  prescribed  by  5  U.S.C.  §8248,  58  Stat.  257  and  646  Stat.  465.    It  replaces 
the  Allowance  for  Government  Share  of  Retirements  Costs  introduced  in  the  FY93  Budget  to 
accomplish  the  same  purpose  and  will  simplify  the  manner  in  which  the  account  is  displayed. 

The  total  current  appropriation  request  for  FY95  ($7,339,638,000)  is  the  sum  of  the  annual 
payments  authorized  since  the  law  was  enacted  in  1969  ($6,924,040,000),  plus  the  estimated 
payment  resulting  from  assumed  payraises  totaling  3.8%  (2.6%  national  and  1.2%  locality 
adjustments)  in  January  1995  ($414,748,000).   It  also  includes  funding  for  the  annuities  of 
persons  employed  on  the  construction  of  the  Panama  Canal  and  widows  of  former  Lighthouse 
Service  employees  (Annuitants  under  Special  Acts,  $850,000).   The  total  FY95  current 
appropriation  estimate  represents  an  increase  of  $414.718.000  from  the  amount  requested  for 
FY94  of  which  $414,748,000  is  attributed  to  increases  in  employees'  pay  and  $30,000  to 
decreases  in  payments  to  annuitants  under  special  acts. 

Permanent  Indefinite  Authorization 

Public  Law  91-93,  Civil  Service  Retirement  Amendments  of  1969,  also  provides  permanent 
indefinite  authorization  for  the  Secretary  of  the  Treasury  to  transfer,  on  an  annual  basis,  an 
amount  equal  to  5  percent  interest  on  the  Civil  Service  Retirement  System's  current  statutory 
unfunded  liability,  calculated  based  on  static  economic  assumptions,  of  $9,763,948,000,  and 
annuity  disbursements  attributable  to  credit  for  military  service  of  $3,027,897,000. 

The  permanent  indefinite  authorization  in  FY95  will  also  include  the  seventh  of  30  annual 
payments  of  $467,401,000  authorized  by  Public  Law  99-335,  Federal  Employees'  Retirement 
Act  of  1 986,  to  amortize  the  supplemental  liability  of  the  Federal  Employees  Retirement 
System  (FERS). 

It  also  includes  a  payment  of  $41 ,583,000  in  accordance  with  Public  Law  98-61 5,  Civil 
Service  Retirement  Spouse  Equity  Act  of  1984,  which  provides  for  the  Secretary  of  the 
Treasury  to  transfer  an  amount  equal  to  the  annuities  granted  to  eligible  former  spouses  of 
annuitants  who  died  between  September  1978  and  l^ay  1985  who  did  not  elect  survivor 
coverage. 

Tfie  permanent  indefinite  authorization  in  FY95  will  total  $13,300,829,000,  a  decrease  of 
$13.133.000  from  FY94.   The  decrease  reflects  a  lower  CSRS  unfunded  liability  interest 
payment  of  $136,052,000,  and  a  higher  payment  for  military  service  credit  of  $122,919,000. 
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PAYMENT  TO  THE  CIVIL  SERVICE 
RETIREMENT  AND  DISABILITY  FUND 


Proposed  for  Later  Transmittal 
Total  Obligations -$240,636,000 

Proposed  Legislation 

This  schedule  reflects  the  reduction  in  General  Fund  Contributions  (payment  of  the  government 
share  of  retirement  costs)  resulting  from  the  proposal  to  limit  pay  increases  in  FY95  and  later 
years. 
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OFFICE  OF  PERSONNEL  MANAGEMENT 

REVOLVING  FUND  ACCOUNT 

DESCRIPTION 


Under  authority  of  U.S.C.  1304,  various  Public  Laws  and  Executive  Orders,  the  Revolving  Fund 
of  the  Office  of  Personnel  Management  provides  financing  on  a  reimbursable  basis  for  a 
continuing  cycle  of  services. 

The  services  include:   testing  of  potential  military  inductees  for  the  Department  of  Defense  in 
those  locations  where  it  is  cost-effective  for  0PM  to  do  so;  conducting  workforce  quality 
studies;  automating  other  agencies'  staffing  systems;  providing  technical  assistance  and 
general  consultation  services  on  all  facets  of  human  resources  management;  employee 
development,  including  training  for  Federal  employees  and  executives  and  training  management 
assistance;  selection,  coordination  and  development  of  the  Presidential  Management  Interns; 
National  Agency  Checks/National  Agency  Checks  and  Inquiries,  background  security 
investigations  of  individuals  who  are  candidates  for  positions  identified  as  critical-sensitive  by 
the  requesting  agencies,  or  reinvestigations  of  individuals  occupying  positions  identified  as 
critical-sensitive;  and  operation  of  the  Federal  Quality  Institute. 

Each  program  is  operated  at  rates,  established  by  0PM,  which  are  adequate  to  recover 
expenses  over  a  reasonable  period  of  time.    Receipts  derived  from  operations  are,  by  law, 
available  in  their  entirety  for  use  of  the  fund  without  further  action  by  Congress.    Excess 
eamings,  as  determined  by  0PM,  are  deposited  into  miscellaneous  receipts  of  the  Treasury. 
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REVOLVING  FUND 
COMPARATIVE  SUMMARY  STATEMENT 
(dollar  amounts  in  thousands) 


1993 

1994 

1995 

1995 

)llg«tloni 

AlDul 

Eftiautt 

BeUKU 

Ouuigt 

Human  Resomces  Development 

SU0.428 

Jl  14.030 

$115,275 

SI  ,245 

DOD  Testing 

6,735 

7,127 

7,541 

414 

InvestigatioQS 

98,203 

94,718 

90,883 

(3,835) 

Otba  Progisms: 

1,064 

2,684 

9,456 

6,772 

Career  Entry 

0 

1>4 

5,810 

4,246 

Penoanel  Systems  &  Oversight 

0 

0 

2,500 

2,500 

Federal  Quality  Institute 

1,064 

1.120 

1,146 

26 

Total 

$216,430 

S2 18,559 

S223,15S 

S4,S96 

Ofricttlm  Collectloni 


$176^73 


S21SX8 


S233.933 


S18,585 


Outlayi 


($4,881) 


($4,024) 


SO 


$4,024 


Human  Resources  E)evelopment 

467 

DOD  Testing 

230 

Investigations 

1369 

Other  Programs: 

8 

Career  Entry 

0 

Peisaimel  Systems  &.  Oversight 

0 

Federal  Quality  Institute 

8 

Total 


2,074 


469 

469 

0 

260 

260 

0 

1.320 

IJ20 

(100) 

2> 

68 

40 

20 

40 

20 

0 

20 

20 

8 

8 

0 

2,077 


2,017 


(60) 


125 


359 


REVOLVING  FUND 
SUMMARY  OF  CHANGES  REQUESTED  FOR  1995 

(doOar  amount*  in  Otousandt) 


FY94  ESTIMATE  TOTAL. 


Humm  Resources  Development 

DOD  Testing 

Investigations 

Other  Programs: 
Career  Entry 

Perstmnel  Systems  &  Oversi^ 
Federal  Quality  Institute 


FY95  CHANGES  7^97  (40) 


BUDGET 

AUTHORITY 

FTE 

SO 

0 

414 

0 

(3.835) 

(100) 

6.772 

40 

4.246 

20 

2,500 

20 

26 

0 

0 

FY95  REQUEST  TOTAI $7^97  (40) 
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REVOLVING  FUND 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 

Civilian  Personnel  Benefits 

BeneTits  for  Former  Personnel 

Travel  and  Transportation  of  Persons 

Transportation  of  Things 

Rental  Payments  to  GSA 

Communications  and  Utilities 

Printing  and  Reproduction 

Consulting  Services 

Other  Services 

Supplies  and  Materials 

Equipment 

Land  and  Structures 

Insurance  Claims  and  Indemnities 

ToUl  Obligations 


1994 

1995 

Estimate 

Request 

Change 

$72,372 

$74,983 

$2,611 

16.775 

17.795 

1.020 

555 

262 

(293) 

7.680 

7.485 

(195) 

416 

420 

4 

15.378 

15,503 

125 

7,528 

7,685 

157 

2,751 

2.918 

167 

266 

267 

1 

87.444 

87.794 

350 

3,155 

3.323 

168 

4,020 

4.502 

482 

191 

189 

(2) 

28 

29 

1 

$218459  $223,155 


$4,596 
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REVOLVING  FUND 
HUMAN  RESOURCES  DEVELOPMENT 

(dollar  amounts  In  thousands) 


FY93 

FY94 

FY95 

FY95 

Anv9i 

Estimate 

Reouest 

Chanq? 

RESOURCES 

ObGgations 

$110,428 

$114,030 

$115,275 

$1,245 

Full-Time  Equivalents 

467 

469 

469 

... 

WORKLOAD  INDICATORS 

Classroom  Participant 

Training  Days  (PTDs) 

403,588 

408,431 

410,473 

2,042 

Residential  Participant 

Training  Days  (PTDs) 

68,758 

69,789 

70,487 

698 

FEI  Participant 

Training  Days  (PTDs) 

14,570 

16,145 

17,689 

1,544 

Non-Classroom  Participants 

16,212 

16.510 

16,810 

300 

Long-Term  Development 

Program  Participants 

1,942 

1,895 

1,862 

(33) 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obfigations 

Salaries  and  Expenses 
Advances  and  Reimbursements 
Revolving  Fund 

Total 

FuU-Time  Equivalents 

Salaries  and  Expenses 
Advances  and  Reimbuisements 
Revolving  Fund 

Total 


$  4,574     $  4,620    $  4,362  -$  258 

149 
110.428     114.030    115.275    1.245 


$115,151 


52 

1 

467 

520 


$118,650   $119,637   $  987 


53 

469 
522 


51 
469 
520 


-2 


-2 
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DESCRIPTION  OF  ACTIVITY 

The  Human  Resources  Development  (HRD)  program  leads  governmentwide  training  efforts  by 
developing  curriculum  and  standards  for  all  areas  of  0PM  training  and  integrates  0PM  and 
Administration  priorities  with  client  needs  and  advanced  technology.    In  the  area  of  executive, 
managerial  and  supervisory  training,  the  program  instills  common  values,  develops  management 
and  executive  skills,  improves  understanding  of  important  public  policy  issues,  and  stimulates 
Federal  management  awareness  and  support  of  key  Administration  initiatives.   These  programs 
are  funded  by  agencies  through  OPM's  Revolving  Fund.    The  HRD  program  is  committed  to 
providing  training  and  development  services  which  will  enable  Federal  employees  to  transform 
the  Federal  government  into  a  model  of  efficiency  and  customer  service. 

Subactivhies  Include: 

Program  Martagement 

•  Provide  national  leadership  and  foster  innovation  in  the  development  and  implementation 
of  long-term  plans  which  create  a  customer  sensitive  training  delivery  system. 

Research  and  Information 

•  Lead  conferences  and  demonstration  projects  with  other  agencies  in  a  joint  effort  to 
facilitate  the  development  and  dissemination  of  human  resources  development 
Information  within  the  Federal  government  and  other  public  sector  entities. 

Tcaining  Services 

•  Provide  a  wide  range  of  interagency  and  single  agency  training  to  Federal  employees 
including  personnel  management,  labor  relations,  equal  employment  opportunity, 
communications,  frontline  skills,  information  resources  management,  and  productivity 
Improvement. 

•  Provide  competitive,  efficient,  and  effective  training  and  development  through  the 
Federal  Executive  Institute,  Management  Development  Centers,  and  Long-Term 
Development  Programs,  and  regional  executive  and  management  delivery  programs. 

•  Offer  altemative  training  methods  and  technology  to  enable  the  Federal  workforce  to 
more  easily  receive  training,  including  a  wide  range  of  self-study  training  opportunities 
through  the  National  Independent  Study  Center. 

•  Administer  and  interpret  the  Leadership  Effectiveness  Instrument  as  a  basis  for  assisting 
agencies  in  developing  executives,  managers,  supervisors,  and  leaders  to  cope  with 
individual  and  organizational  change. 

•  Coordinate  interagency  training  programs  which  present  opportunities  for  the  sharing  of 
resources.   This  promotes  efficiency  and  reduces  training  costs  while  ensuring  that 
crucial  training  is  available  to  groups  or  individuals  that  would  otherwise  be  limited  by 
financial  constraints. 


129 


363 


Training  Assistance  and  Organization  Development  Services 

•    Use  state-of-the  art  Instructional  Systems  Design  technology  to  provide  cost-effective 
access  to  a  broad  range  of  products  which  assist  agencies  in  improving  the 
management,  operation  and  delivery  of  their  internal  training  programs.   0PM  uses  a 
nationwide  network  of  21  private  contractors  for  large-scale  projects  and  a  smaller, 
Washington,  D.C. -based  network  for  organizational  development  projects. 


INITIATIVES 

•  Increase  the  performance  of  the  training  delivery  network  to  improve  service  and  reduce 
costs. 

•  Improve  accessibility  of  0PM  training  for  participants  with  disabilities. 

•  Improve  management  information  and  program-wide  accounting  processes  through  use 
of  a  nationwide  Training  Management  Information  System. 

•  Plan  a  nationwide  Human  Resources  Development  Conference  to  improve  the 
professional  knowledge  and  skills  of  human  resources  development  practitioners. 

•  Develop,  test  and  deliver  needs  assessment  and  return-on-investment  tools  for  Federal 
agencies  to  enable  them  to  increase  efficiency  and  effectively  comply  with  the 
Government  Performance  and  Results  Act. 

•  Focus  programs  of  the  Federal  Executive  Institute,  Management  Development  Centers, 
Long-Term  Development  programs,  and  regional  training  centers  on  innovation  and 
cultural  change. 

•  Integrate  technology  into  the  delivery  of  training  (through  computer-based  training, 
interactive  video,  expert  systems  and  video  teleconferencing). 

•  Provide  agencies  with  curriculum,  materials,  and  assistance  in  training  employees  in 
improved  customer  service,  alternative  dispute  resolution,  interest-based  bargaining,  and 
effective  human  resources  management. 

•  Improve  productivity  and  product  development  by  tailoring  training  products  to  meet 
customer  needs  through  the  application  of  Instructional  Systems  Design. 

•  Expand  the  Training  Management  Assistance  Program  model  to  other  Human  Resources 
Management  services  in  support  of  the  Administration's  National  Performance  Review 
initiatives  to  decentralize  personnel  management. 

•  Expand  delivery  of  the  Leadership  Effectiveness  Instrument  as  an  updated  tool  for 
management  development. 

•  Develop  automated  training  support  systems  which  meet  agencies'  needs  and  are  also 
compatible  with  other  Government  automated  systems. 
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•  Implement  an  electronic  training  nomination  and  registration  system  to  better  serve  our 
customers. 

•  Focus  curriculum  development  resources  on  preparing  new  and  revised  courses  in 
strategic  and  quality  mar\agement  and  new  management  accountability  systems. 

•  Develop  new  training  curricula  and  courses  that  reflect  revised  human  resources 
management  policies  and  practices. 

•  Develop  new  training  courses  to  support  the  program  design  and  evaluation  initiative 
emerging  from  the  NPR. 


FY95  PROGRAM  CHANGES 

An  increase  of  $1.245.000  is  requested  to  provide  for  the  annuallzation  of  the  January  1 994 
locality-based  comparability  payment,  pay  raise,  within-grade  increases  effective  in  1995, 
projected  increases  in  employee  health  benefits,  and  non-personnel  services  increases. 
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REVOLVING  FUND 
DOD  TESTING 

(dollar  amounts  In  thousands) 


RESOURCES 
Obligations 
Full-Time  Equivalents 


FY93 

FY94 

FY95 

FY95 

Aptgal, 

Estimate 

Reauest 

Chanae 

$6,735 

$7,127 

$7,541 

$414 

230 

260 

260 

... 

WORKLOAD  INDICATORS 

Student  Sessions 
Enlistment  Sessions 

Total  Sessions 


13,259 
36.227 

49,486 


1 4,000 
36.000 

50,000 


14,000 
35,000 

49,500 


•500 
-500 


DESCRIPTION  OF  ACTIVITY 

0PM  administers  the  Armed  Services  Vocational  Aptitude  Battery  for  the  Department  of 
Defense. 

Specific  functions  include: 

•  Conduct  enlistment  tests  for  individuals  who  wish  to  enter  the  military  service. 

•  Conduct  student  tests  at  local  high  schools,  vocational  institutions,  and  community  and 
junior  colleges.   Students  are  tested  and  their  scores  are  provided  to  their  counselors  to 
use  in  career  exploration  and  planning.   The  program  also  allows  military  recruiters  to 
channel  their  activity  toward  qualified  students  who  are  interested  in  a  military  career. 

INITIATIVES 

•  Increase  the  effectiveness  and  efficiency  of  direct  test  support  to  improve  service  and 
reduce  costs. 
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FY95  PROGRAM  CHANGES 


An  ingregse  pf  ?41 4, QQQ  is  requested  to  provide  for  the  annualization  of  the  January  1 994 
locality-based  comparability  payment,  pay  raise,  within-grade  increases  effective  in  1 995,  and 
projeaed  increases  in  employee  health  benefits. 
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REVOLVING  FUND 
INVESTIGATIONS 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
FuU-Time  Equivalents 


FY93  FY94  FY95  FY95 

Actual  Estimate  Rgqvg$t        Change 


$98,203  $94,718  $90,883    -$3,835 

1,369  1,320  1,220  -100 


WORKLOAD  INDICATORS 

Background  Investigations 
NAC/NACIs 


51,699 
141,686 


50,000 
141,000 


50,000 
141,000 


TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 
Trust  Fund 

Advances  and  Reimbursements 
Revolving  Fund 

Total 

Full-Time  Equivalents 

Salaries  and  Expenses 
Trust  Fund 

Advances  and  Reimbursements 
Revolving  Fund 

Total 


$  3,603 

15 

3,022 

98.203 

$  3,868 

36 

4,354 

94.718 

$  3,572 

36 

5,175 

90.?93 

•$  296 

821 
-  3.835 

$104,843 

$102,976 

$99,666 

-$3,310 

67 

47 

1.369 

69 

1 

70 

1,320 

67 

1 

95 

1.220 

-2 

25 

-100 

1,483 


1,460 


1,383 


-77 
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DESCRIPTION  OF  ACTIVITY 

The  Investigations  program  conducts  investigations  as  a  service  to  Federal  agencies  to  provide 
them  with  the  information  necessary  to  determine  whether  to  grant  security  clearances  to 
individuals  occupying  or  being  appointed  to  sensitive  national  security  positions  or  for  public 
trust  positions.    The  extent  of  GPM's  investigative  effort  is  determined  by  the  level  of  risk  or 
sensitivity  in  the  position  held  (or  to  be  held)  by  an  individual. 

Investigations  are  also  conducted  to  enforce  the  civil  service  laws,  rules  and  regulations,  and  to 
verify  the  qualifications  of  applicants  for  certain  high-level  administrative  and  professional 
positions.    0PM  is  also  required  to  conduct  investigations  on  employees  of  contractors  to  the 
Department  of  Energy. 

Specific  functions  include: 

•  Conduct  National  Agency  Checks  (NACs)  and  National  Agency  Checks  and  Inquiries 
(NACIs),  and  background  investigations  for  sensitive  and  non-sensitive  positions,  on  a 
reimbursable  basis  for  other  agencies. 

•  Maintain  and  release  files  of  investigations,  in  compliance  with  the  Freedom  of 
Information  and  Privacy  Acts,  and  maintain  the  Security/Suitability  Investigations  Index 
of  all  investigations  performed  by  executive  branch  agencies  under  E.G.  10450. 

•  Operate  the  Personnel  Investigations  Processing  System,  an  automated  processing  and 
tracking  system. 

•  Conduct  classroom  training  for  investigators  to  ensure  that  the  nationwide  investigative 
work-force  is  fully  trained  and  productive. 


INITIATIVES 

•  Continue  to  refine  the  Personnel  Investigations  Processing  System  (PIPS): 

•    develop  a  remote  data  entry  capability  to  allow  customer  agencies  to  initiate  case 
papers  electronically. 

-  expand  the  Management  Information  Systems  for  OPM  and  customer  agencies. 

-  enhance  the  PIPS  automated  case  repoas  system. 

•  Implement  recommendations  of  the  National  Performance  Review: 

-  reach  agreements  with  agencies  which  desire  to  conduct,  or  contract  for,  their  own 
background  investigations, 

-  phase  in  the  agreements  reached  on  a  scheduled  basis,  and 
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-    adjust  the  full-time  equivalent  usage  by  not  filling  vacancies  which  occur.    If 
sufficient  attrition  does  not  occur.  Involuntary  separations  (RIF)  may  be  necessary. 


FY95  PROGRAM  CHANGES 

A  net  decrease  of  $3.835.000  and  100  FTE  is  requested  in  accordance  with  the  President's 
personnel  reduction  initiative  and  to  support  National  Performance  Review  recommendations. 
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REVOLVING  FUND 
OTHER  PROGRAMS 

(dollar  amounts  in  thousands) 


RESOURCES 
Obligations 
FuD-Tifne  Equivalents 


FY93 

FY94 

FY95 

FY95 

Apty?i 

Estimate 

Reqy?st 

Chanae 

$1,064 

$2,684 

$9,456 

$6,772 

8 

28 

68 

40 

TOTAL  FQI  FUNDING  FROM  ALL  SOURCES 


Obfigations 

Salaries  and  Expenses 
Revolving  Fund 

Total 

FuO-Tlme  Equivalents 

Salaries  and  Expenses 
Revolving  Fund 

Total 


$   473 

$    808 

$    808 

— 

1.064 

1,120 

1.146 

2£ 

^,537 

$1,928 

$1,954 

$26 

6 

9 

9 

^ 

^ 

J 

"" 

14 


17 


17 


DESCRIPTION  OF  ACTIVITY 


Career  Entry 


OPM  conducts  projects  at  the  request  of  agencies  to  assess  and  improve  the  quality  of  the 
workforce  and  supports  agencies  efforts  to  automate  their  staffing  operations.    Beginning  in 
FY94,  v*re  are  using  the  Revolving  Fund  to  enhance  our  efforts  in  these  areas. 

Subactivities  include: 

Quality  Studies 

•    Conduct  workforce  quality  studies  designed  to  assist  agencies  in  the  selection, 
development  and  retention  of  a  high  quality  workforce: 
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-  collect  and  analyze  data  about  occupations  and  Individual  and  organizational  quality. 

-  develop  and  validate  selection  instruments  and  other  personnel  practices. 

•    develop  measures  of  individual,  team  and  organizational  performance  in  terms  of 
customer  satisfaction  and  productivity. 

Automating  Agency  Staffing  Systems 

•  Help  agencies  develop  and  install  complementary  computer  systems  for  staffing 
operations. 

Personnel  Systems  and  Oversight 

The  Personnel  Systems  and  Oversight  program  will  provide  technical  assistance  and  general 
consultation  services  on  all  facets  of  human  resources  management  under  our  purview  at  the 
request  of  agencies.   0PM  will  consult  with  the  Office  of  Management  and  Budget  on  projects 
proposed  for  the  Revolving  Fund. 

Federal  Quality  Institute 

The  Federal  Ouality  Institute  <FQI)  has  been  promoting  and  facilitating  the  implementation  of 
Quality  Management  throughout  the  Federal  government  since  1988.   This  effon  has  centered 
on  the  improvement  of  the  quality,  timeliness,  and  efficiency  of  Federal  services  to  the 
American  people. 

Specific  functions  include: 

•  Provide  technical  assistance,  training,  consultation,  facilitation,  and  guidance  to 
agencies  implementing  Ouality  Management,  especially  in  the  initial  stages. 

•  Provide  Federal  agencies  with  quick  access  to  consultants,  facilitators,  and  trainers  in 
Quality  Management  through  the  establishment  and  maintenance  of  a  Federal  Supply 
Schedule  for  Quality  Management. 

•  Maintain  an  information  network  that  includes  a  centralized  database,  an  electronic 
bulletin  board  and  an  Information  Center  for  agencies  to  access. 


INITIATIVES 
Career  Entry 

•  Conduct  studies  to  assess  and  make  recommendations  to  improve  the  quality  of  the 
workforce,  improve  organizational  processes  and  increase  productivity. 

•  Assist  agencies  with  the  planning,  development,  installation  and  training  on  automated 
staffing  systems. 
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Fadsral  Quality  Institute 

•  Create  networks,  in  conjunction  with  0PM  and  0MB,  of  technical  assistance  resource 
centers  within  agencies  to  enable  them  to  implement  strategic  planning,  performance 
planning  and  measurement,  and  continuous  management  improvement. 

•  CooF>erate  with  0PM  and  other  agencies  to  incorporate  strategic  and  quality 
management  principles  into  all  management  development  programs  and  into  specific 
agency  training  programs  and  curricula. 

•  Collaborate  with  0MB,  0PM,  and  others  in  providing  education  for  all  executive  branch 
employees  to  implement  strategic  and  quality  management  and  the  Government 
Performance  and  Results  Act. 


FY95  PROGRAfM  CHANGES 

Career  Entry 

Proposal 

An  increase  of  $4.246.000  and  20  FTE  is  requested  to  suppon  the  National  Performance 
Review  (NPR)  recommendation  of  a  governmentwide  simplification  of  the  Federal  hiring 
system.   Working  with  a  consortia  of  agencies,  0PM  plans  to  develop  and  install  automated 
systems  that  can  be  used  by  various  agencies  in  different  configurations  and  to  conduct 
analyses  of  common  occupations.   Specifically  we  would: 

•  install  automated  staffing  systems  in  agencies  and  train  agency  staff  to  use  them. 

•  provide  on-going  technical  assistance  and  support  to  agencies  for  maintenance  of  these 
automated  staffing  systems. 

•  provide  applicant  examining/processing  services  to  agencies. 

•  conduct  occupational  studies  on  a  multi-year  basis. 

•  develop  software  that  allows  an  automated  system  developed  in  one  agency  to  operate 
compatibly  within  another  agency's  automated  personnel  environment. 

Objective  and  Effect 

By  FY95,  we  expect  the  delegation  of  hiring  activity  to  agencies  to  be  well  underway.   0PM 
will  support  this  transition  by  installing  in  agencies  automated  staffing  systems  that  will  help 
them  recruit  and  hire  directly.   Once  these  systems  are  in  place,  we  expect  agencies  will  rely 
heavily  on  0PM  for  training  and  technical  assistance  for  the  operation  and  maintenance  of 
these  systems. 
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Downsizing  efforts  govemmentwide  will  require  Federal  agencies  to  increase  their  reliance  on 
0PM  for  workforce  quality  and  assessment  studies.   As  resources  in  the  Federal  sector 
decrease,  agencies  will  require  our  expertise  in  this  area  for  the  delivery  of  these  services. 

Budget  Effect 

in  FY95.  as  we  downsize  our  salaries  and  expenses  (S&E)  program  in  line  with  the  National 
Performance  Review  recommendations  and  as  agencies  are  delegated  new  and  additional 
responsibilities,  they  will  need  0PM 's  support  in  order  to  develop  and  implement  systems 
designed  to  take  the  place  of  functions  formerly  provided  by  0PM.   Therefore,  we  foresee 
necessary  movement  of  staff  from  our  current  S&E  program  to  the  revolving  fund. 

Personnel  Systems  and  Oversight 

Proposal 

An  increase  of  $2.500.000  and  20  FTE  is  requested  to  establish  a  Revolving  Fund  to  provide 
technical  assistance  and  conduct  special  projects  related  to  agency-designed  HRM  systems. 
Activities  will  be  conducted  pursuant  to  written  agreements  between  0PM  and  Federal 
agencies.   0PM  will  consult  with  the  Office  of  Management  and  Budget  on  proposed  projects. 

Under  this  proptosal  0PM  will: 

•  assist  in  the  long-term  design  and  implementation  of  agency-based  HRM  systems, 
including  internal  accountability  systems. 

•  provide  on-going  technical  assistance  to  agencies  on  all  facets  of  their  HRM  programs. 

•  provide  general  consultation  services  on  HRM  matters. 

•  Offer  symposia  and  seminars  on  various  personnel  disciplines  including  compensation, 
classification,  labor  relations,  and  performance  management. 

Objective  and  Effect 

By  FY95  Federal  agencies  win  be  in  the  process  of  designing  and  Implementing  customized 
HRM  systems  that  comport  with  their  intemal  management  goals  and  objectives.   This 
transformation  will  bring  unprecedented  efforts  in  the  agencies.    Under  the  Revolving  Fund, 
OPM  will  provide  necessary  technical  assistance  to  agencies  on  all  facets  of  these  systems. 
These  services  will  be  designed  to  meet  the  unique  needs  of  each  requesting  agency,  but  will 
likely  include:  assisting  with  intemal  policy  and  system  development,  designing  internal 
accountability  systems,  providing  informational  publicatior^s,  evaluating  the  effectiveness  of 
HRM  progranris  and  offering  symposia  and  seminars  on  issues  of  interest  in  the  personnel 
community.   We  anticipate  that  the  need  for  services  in  technical  assistance  and  special 
projects  will  continue  for  several  years  because  changes  expected  at  the  agency  level  will  be 
both  complex  and  profound. 

Since  most  agencies  will  lack  the  expertise  and  the  capacity  to  design  and  make  necessary 
adjustments  to  their  HRM  systems,  the  chances  of  achieving  effective  and  sustained  change 
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will  be  Impaired.   OPM's  current  cadre  of  experts  could  provide  the  necessary  technical 
assistance  to  enhance  agencies'  chances  for  success.   We  expect  that  many  of  the  finer  details 
will  be  hammered  out  over  a  period  of  years  because  of  the  magnitude  of  the  anticipated 
changes  to  the  Federal  HRM  system.   As  a  result,  we  anticipate  a  corresponding  long-term 
demand  for  technical  assistance,  workshops  and  evaluation. 

Fed«fal  Quality  tnsthut* 

An  increase  of  $26.000  is  requested  to  provide  for  the  annualization  of  the  January  1 994 
locality-based  comparability  payment,  pay  raise,  within-grade  increases  effective  in  1995,  and 
projected  increases  in  employee  health  benefits. 
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Mr.  King.  Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Mr.  Lightfoot. 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Mr.  King,  welcome  again.  Glad  to  see  you  again. 

I  think  you  are  making  some  real  positive  changes  down  at  0PM, 
especially  going  to  the  dumpster  with  a  10,000-page  manual.  A  lot 
of  trees  thank  you  as  well.  But  I  think  if  we  had  more  agencies 
who  were  doing  that  type  of  thing,  it  would  make  the  government 
a  whole  lot  friendlier  entity  for  people  to  interact  with. 

I  know  it  would  certainly  make  the  load  for  my  caseworkers  a 
lot  easier  when  they  try  to  cut  through  the  red  tape  to  help  a  con- 
stituent out  with  a  problem  of  some  kind.  And  also  I  know  it  is  dif- 
ficult, but  I  would  like  to  commend  you  for  reducing  the  size  of 
OPM's  work  force.  It  is  not  an  easy  thing  to  do,  but  I  think  you 
set  a  pretty  good  example  for  the  Federal  Government.  We  look  for- 
ward to  the  questions  a  bit  later  and  hearing  your  testimony. 

Mr.  HoYER.  Thank  you,  Mr.  Lightfoot. 

Mr.  King,  glad  to  have  you  with  us. 

Mr.  King.  Thank  you,  Mr.  Chairman. 

If  I  might  be  permitted  just  for  the  record  to  introduce  some  of 
the  folks  I  might  call  upon,  because  I  know  your  questions  are  pre- 
cise, and  in  the  spirit  of  partnership,  I  want  you  to  know  that  re- 
garding any  decision  being  made  here,  I  am  certainly  responsible 
and  take  full  responsibility  for  it,  but  also  that  they  were  able  to 
help  and  may  be  able  to  answer  some  of  the  more  pointed  questions 
that  may  come  from  the  committee. 

Lorraine  Green,  who  is  my  deputy,  is  here.  Curt  Smith,  Associate 
Director  for  Retirement  and  Insurance;  Bob  Agresta  sitting  there. 
Acting  Deputy  Director  for  Human  Resources  Development;  Pat 
Lattimore,  Associate  Director  for  Administration,  who  appeared 
last  year  before  this  committee  because  I  hadn't  been  appointed 
then.  I  hope  I  am  able  to  provide  the  continuity  to  her  lucid  testi- 
mony of  last  year. 

Mr.  HOYER.  It  will  be  a  very  objective  test.  You  can  see  whether 
or  not  you  protected  your  budget  as  well  as  she  did. 

Mr.  King.  I  will  delay  for  a  month  before  I  thank  you,  Mr.  Chair- 
man. 

Barbara  Fiss,  the  Assistant  Director  for  Compensation  Policy; 
Michael  Gushing,  Chief  of  Staff;  Leonard  Klein,  Associate  Director 
for  Career  Entry;  John  Lafferty,  Associate  Director  for  Investiga- 
tions, Lorraine  Lewis,  General  Counsel;  and  Janice  Lachance,  Di- 
rector of  the  Office  of  Communications.  So  most  of  us  are  here  and 
we  are  prepared  to  go. 

Mr.  Chairman,  because  of  the  complexity,  I  would  be  prepared  to 
really  go  through  the  statement  because  there  are  a  number  of  sig- 
nificant things  that  are  in  here,  if  you  don't  mind. 

Mr.  HoYER.  Don't  mind  at  all. 

Mr.  King.  First  I  would  like  to  thank  you  for  inviting  me  to  ap- 
pear today  to  discuss  the  President's  request  for  appropriations  for 
the  Office  of  Personnel  Management  for  fiscal  year  1995. 

Before  reviewing  OPM's  budget  request  with  you,  I  would  like  to 
discuss  briefly  the  important  role  we  are  playing  in  the  effort  to 
provide  a  Government  that  works  better  and  costs  less. 
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NATIONAL  PERFORMANCE  REVIEW 

The  National  Performance  Review  has  produced  numerous  rec- 
ommendations for  changing  the  way  we  conduct  the  Nation's  busi- 
ness. 0PM  is  already  deeply  involved  in  implementing  those  rec- 
ommendations, both  Government-wide  and  in  our  agency's  oper- 
ations. Perhaps  the  best  example  concerns  the  conduct  of  our  labor- 
management  relations  in  the  Federal  Grovemment. 

NATIONAL  PARTNERSHIP  COUNCIL 

When  the  President  established  the  National  Partnership  Coun- 
cil, bringing  together  high-ranking  Federal  officials  and  top  em- 
ployee organization  representatives — that  is  the  presidents  of  every 
major  union  in  the  Federal  Government  plus  the  AFL-CIO — we 
took  a  giant  step  toward  a  new  era  of  cooperation. 

I  am  privileged  to  be  a  member  of  that  council,  and  I  am  proud 
of  the  support  that  0PM  has  provided  to  the  council  in  staffing. 

As  a  result  of  lengthy  deliberations  and  much  hard  work,  on  Jan- 
uary 31st,  1994,  the  Council  presented  to  the  President  a  report  on 
implementing  recommendations  in  the  National  Performance  Re- 
view. That  report  offers  a  range  of  consensus  proposals  on  labor  re- 
lations, hiring,  pay  and  classification,  and  performance  manage- 
ment. On  those  issues  where  consensus  has  not  been  achieved,  in- 
terests were  identified  and  options  were  described  in  an  effort  to 
provide  a  framework  for  specific  implementing  legislation,  which 
will  be  submitted  later  this  year,  I  believe  before  summer. 

FEDERAL  PERSONNEL  MANUAL 

In  addition,  the  council  worked  with  OPM  to  sunset  the  10,000- 
page  Federal  Personnel  Manual,  affectionately  known  as  the  FPM, 
and  to  develop  more  appropriate  alternatives.  The  appropriate  al- 
ternatives would  be  user  friendly,  as  opposed  to  the  document  that 
once  existed,  and  it  would  be  consistent  with  the  mandate  from  the 
National  Performance  Review  to  decentralize  personnel  policy.  And 
that  is  a  key  phrasing  here,  because  it  is  going  to  run  throughout 
the  rest  of  my  testimony,  Mr.  Chairman. 

Thanks  to  the  cooperation  we  received,  we  have  been  able  to  re- 
duce the  FPM  by  well  over  70  percent,  a  year  ahead  of  schedule. 
In  so  doing,  we  have  set  the  stage  for  Federal  agencies  to  develop 
and  implement  their  own  directives  on  many  personnel  matters. 
OPM  is  leading  an  interagency  working  group  to  ensure  that  this 
transition  occurs  both  smoothly  and  efficiently. 

OFFICE  OF  PERSONNEL  MANAGEMENT  PARTNERSHIP 

On  the  home  front,  management  and  labor  have  entered  into  a 
partnership  agreement  at  OPM  that  will  enable  us  to  involve  our 
own  employees  in  improving  employee  training  and  productivity 
and  providing  the  very  best  in  products  and  services  to  our  cus- 
tomers. In  this  endeavor,  as  in  many  others,  we  intend  to  be  a 
model  for  other  Federal  agencies. 

In  addition,  partnerships  such  as  ours  at  OPM  must  play  an  im- 
portant role  in  achieving  a  major  goal  of  this  Administration,  a  sig- 
nificant reduction  in  Executive  Branch  employment  over  the  next 
five  years. 
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OFFICE  OF  PERSONNEL  MANAGEMENT  RIGHTSIZING 

At  0PM,  our  reasons  for  "rightsizing"  go  beyond  simple  budg- 
etary constraints.  We  must  also  address  the  redesign  of  our  mis- 
sion as  part  of  the  process  of  reinventing  Government.  We  are  mov- 
ing from  directing,  some  would  say  micromanaging.  Federal  per- 
sonnel programs  to  be  more  entrepreneurial  consultants  at  this 
point  in  time  and  a  partner  with  the  other  Federal  agencies,  a  dra- 
matic departure  from  our  past  role. 

We  intend  to  continue  to  provide  leadership  in  identifying  and 
preventing  problems  and  facilitating  solutions  in  Federal  human 
resource  management,  but  to  carry  out  our  mission  in  this  new 
way,  we  will  need  fewer  employees  than  we  now  have  and  a  dif- 
ferent skill  mix  as  well. 

EMPLOYMENT  LEVELS 

OPM's  budget  request  includes  a  full-time  equivalent,  FTE,  ceil- 
ing of  5,754,  a  decrease  of  237  FTEs  from  our  fiscal  year  1994  level. 
In  terms  of  the  number  of  people  on  OPM's  payroll,  our  decrease 
will  be  much  more  severe. 

When  this  Administration  took  office  on  January  20th,  1993, 
there  were  6,995  employees  at  0PM.  One  year  later,  we  had  a 
work  force  of  6,750.  One  year  from  now,  we  expect  to  have  fewer 
than  6,000  employees,  but  we  intend  to  continue  doing  our  job  effi- 
ciently and  effectively  with  those  numbers. 

We  are  concentrating  on  achieving  these  necessary  reductions 
through  de-layering;  that  is,  a  thorough  and  a  thoughtful  removing 
of  multiple  levels  of  supervision  and  through  reducing  some  of  our 
central  management  and  control  activities,  while  leaving  as  many 
of  our  frontline  workers  as  possible  undisturbed.  This  will  enable 
us  to  continue  to  provide  the  best  service  but  at  less  cost. 

REVOLVING  FUND 

We  are  also  having  to  address  the  problem  of  a  deficit  in  OPM's 
revolving  fund,  as  you  referred  to,  Mr.  Chairman,  quite  correctly. 
We  perform  certain  activities  for  other  agencies  on  a  reimbursable 
basis,  principally  background  investigations  and  training.  Due 
largely  to  a  drop  in  Government  hiring  the  last  several  years,  our 
investigations  workload  has  dropped,  and  we  need  to  reduce  our 
workforce  to  the  level  appropriate  for  the  work  that  needs  to  be 
done. 

INVESTIGATIONS 

The  investigations  program  has  been  reducing  staff  around  the 
country  in  response  to  the  decreasing  demand  from  our  customers. 
Further  staff  reductions  also  will  occur  during  the  second  half  of 
fiscal  year  1994,  after  we  have  received  agency  workload  estimates 
for  fiscal  year  1995,  and  fiscal  year  1996,  and  assess  the  level  of 
staff  which  will  be  needed  to  carry  out  that  work. 

We  are  also  taking  cost  savings  measures  in  addition  to  staff  re- 
ductions to  bring  our  costs  into  line  with  our  income.  We  at  0PM 
feel  that  we  are  losing  members  of  our  family  in  these  separations. 
And  we  are  committed  to  doing  anjdhing  within  our  means  to  help 
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our  fellow  employees  make  their  transition  into  other  career  oppor- 
tunities. 

Through  partnership  and  cooperation,  I  am  very  hopeful  that  we 
will  accomplish  the  downsizing  of  0PM  in  the  most  humane  and 
least  disruptive  manner  possible. 

BUDGET  REQUEST 

OPM's  fiscal  year  1995  budget  request  includes  5  separate  appro- 
priations totaling  $11.7  billion  in  current  budget  authority,  an  in- 
crease of  $831.4  million  over  the  fiscal  year  1994  amount,  and  2 
limitations  on  transfers  from  trust  funds  totaling  $100.5  million,  an 
increase  of  $5.4  million. 

The  increase  is  related  to  Government  payments  into  0PM  trust 
funds  and  transfers  for  trust  funds  for  such  things  as  automating 
the  Federal  Employees'  Retirement  System.  Our  request  for  admin- 
istrative costs  is  reduced  consistent  with  our  decrease  in  staffing. 
Specifically,  the  salaries  and  expenses  appropriation  request  totals 
$112.8  million  and  1,596  full-time  equivalent  employees,  a  decrease 
of  $5.8  million  and  126  FTEs  from  the  current  year  budget  author- 
ity. Despite  the  decline  in  staffing  and  funding,  we  are  dedicated 
to  improving  our  performance  in  helping  other  agencies  to  improve 
theirs. 

CAREER  ENTRY 

For  example,  our  Career  Entry  Group  will  continue  to  provide 
support  to  agencies  as  they  restructure  through  the  prudent  use  of 
early  retirement  authority,  retraining  and,  where  available, 
buyouts.  This  includes  being  attentive  to  our  workplace  diversity 
objectives  throughout  the  transition  as  well  as  the  ongoing  hiring 
process. 

We  are  also  committed  to  making  that  hiring  process  more  flexi- 
ble and  streamlined  and  to  improving  access  for  the  job  seeker 
through  the  innovative  and  expanded  use  of  technology  that  has 
come  on  line  literally  within  the  past  few  days. 

PERSONNEL  SYSTEMS  AND  OVERSIGHT 

Our  Personnel  Systems  and  Oversight  Group  will  be  working  on 
some  of  the  reforms  recommended  by  the  National  Performance  Re- 
view for  the  management  of  Federal  human  resources.  Promoting 
the  use  of  the  expanded  demonstration  project  authority  and  sim- 
plifying the  position  classification  system  are  just  two  of  the  impor- 
tant initiatives  which  will  be  addressed. 

FEDERAL  PAY 

In  addition,  we  will  work  with  Federal  Salary  Council  to  address 
issues  surrounding  implementation  of  the  fiscal  year  1995  pay  ad- 
justment for  Federal  employees.  As  you  know,  the  President's 
budget  includes  $1.1  billion,  an  amount  sufficient  to  permit  a  1.6 
percent  increase  for  all  civilian  employees. 

We  plan  to  consult  with  Congress,  employee  organizations,  and 
other  interested  parties  for  guidance  on  the  desirability  of  distrib- 
uting the  pay  increase  as  a  national  pay  raise,  locality  pay,  or  some 
combination  of  the  two.  I  should  note  for  the  record  that  we  have 
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included  legislative  language  in  the  general  provisions  to  ensure 
that  Feder^  blue-collar  workers  receive  pay  adjustments  that  par- 
allel whatever  is  determined  appropriate  for  white  collar  employ- 
ees. 

RETIREMENT  AND  INSURANCE 

In  the  area  of  employment  benefit  programs,  we  are  requesting 
a  limitation  of  $94.3  million  in  transfers  from  the  trust  funds  and 
to  finance  the  1,476  FTEs  to  administer  the  retirement  and  insur- 
ance programs.  Of  this  money,  nearly  $11  million  is  to  remain 
available  until  expended  to  continue  the  advance  of  our  major 
reengineering  project,  the  automated  recordkeeping  and  processing 
system  for  the  Federal  Employees'  Retirement  System. 

In  addition,  our  Retirement  and  Insurance  Group  will  be  working 
to  process  the  expected  surge  in  retirement  claims  resulting  from 
an  increased  use  of  early  out  authorities  as  a  part  of  the 
"rightsizing"  in  the  Executive  Branch. 

The  0PM  budget  also  includes  appropriations  for  the  Grovern- 
ment's  contributions  for  annuitants  covered  by  the  Federal  em- 
ployee health  and  life  insurance  programs,  since  those  individuals 
have  no  employing  agency  to  contribute  the  Government's  share. 

For  health  benefits,  the  amount  needed  for  fiscal  year  1995  is 
$4.2  billion,  an  increase  of  $405.1  million.  That  additional  amount 
is  needed  to  provide  for  the  growing  number  of  enrollees  and  to 
take  into  account  premium  increases  that  will  be  effective  in  Janu- 
ary, 1995. 

For  the  Federal  Employees'  Group  Life  Insurance  Program,  the 
amount  needed  is  $19.2  million,  an  increase  of  $17.6  million.  The 
large  increase  is  a  result  of  our  having  held  the  current  year's  re- 
quest at  an  artificially  low  level  by  using  unobligated  funds  to  meet 
the  bulk  of  fiscal  year  1994  requirements.  In  1995,  our  needs  would 
be  returning  to  a  "normal"  level. 

For  payments  to  the  Civil  Service  Retirement  and  Disability 
Fund,  we  are  requesting  an  appropriation  of  about  $7.3  billion  in 
current  authority,  as  required  under  the  finance  system  established 
in  1969  by  Public  Law  91-93.  This  pajrment  represents  a  30-year 
amortization  of  retirement  costs  attributed  to  pay  increases  and 
benefit  liberalizations. 

RETIREMENT  FINANCING  PROPOSAL 

In  the  area  of  retirement  financing,  the  Administration  will  be 
proposing  some  legislative  reform.  In  the  mid-1980s.  Federal  civil- 
ian and  military  employee  retirement  systems  were  redesigned  so 
that  agencies  began  paying  the  full  accruing  costs  of  benefits  for 
new  hires.  For  civilian  employees  hired  before  1984,  a  total  of 
about  1.6  million  individuals,  agencies  still  pay  only  about  two- 
fifi;hs  of  the  Crovernment's  share  of  the  accruing  costs. 

The  Administration's  proposed  reform  will  charge  agencies  the 
full  Government  share  of  the  cost  of  benefits  for  employees  covered 
by  the  Civil  Service  Retirement  System  and  other  smaller  individ- 
ual-agency systems.  With  the  increase  in  agency  contribution  sim- 
ply being  paid  from  one  Grovemment  account  to  another,  there  will 
be  no  impact  on  the  deficit. 
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We  are  convinced,  however,  that  by  making  the  cost  of  retire- 
ment coverage  more  explicit,  we  will  improve  agency  budget  deci- 
sions, particularly  for  labor-intensive  programs. 

Mr.  Chairman,  I  would  like  to  thank  you  and  the  committee.  I 
would  be  glad  to  answer  any  questions  you  may  have. 

Mr.  HOYER.  Thank  you. 

GOVERNMENT  PAYMENT  FOR  ANNUITANTS — LIFE  INSURANCE 

Mr.  King,  I  just  wanted  to  make  sure,  on  page  seven,  the  last  full 
paragraph  states  that  the  Federal  Employees  Group  Life  Insurance 
program  requires  $19.2  million,  an  increase  of  $17.6  million.  It  was 
only  $2  million  last  year? 

Ms.  McGettigan.  There  was  only  $2  million  required.  We  used 
unobligated  balances. 

Mr.  HoYER.  Okay. 

Mr.  King.  And  that  was  that  artificially  low  level  that  we  noted. 

FEDERAL  PAY 

Mr.  HOYER.  Now,  let  me  speak  first  to  the  question  of  the  pay 
adjustment. 

ECI  and  locality  pay  cost  $2.8  billion  under  current  law.  The  ad- 
ministration requests  $1.1  billion  of  the  increase. 

Your  testimony  states  on  page  six  that  the  Administration  plans, 
"to  work  with  Congress,  employee  organizations,  and  other  inter- 
ested parties  regarding  the  desirability  of  distributing  the  pay  in- 
crease as  a  national  pay  raise,  locality  pay,  or  some  combination  of 
the  two." 

How  did  the  administration  arrive  at  $1.1  billion? 

Mr.  King.  I  do  not  know.  That  was  done  at  the  Office  of  Manage- 
ment and  Budget.  What  I  got  directly  involved  in,  Mr.  Chairman, 
was  what  method  would  be  used.  Historically,  the  Administration 
through  the  Ofiice  of  Management  and  Budget  has  directed  where 
the  monies  would  go. 

My  particular  concern,  because  of  the  partnership  aspects  to 
which  I  am  committed  in  every  single  way,  is  that  I  want  to  give 
an  opportunity  for  the  people  who  actually  are  affected  to  make 
those  decisions,  rather  than  having  us  make  them. 

So  that  was  the  part  that  I  actively  participated  in,  Mr.  Chair- 
man. 

Mr.  HOYER.  Mr.  King,  we  may  not  have  the  information  now,  but 
one  of  the  things  that  continues  to  concern  me  is  the  lack  of  com- 
parability, as  you  know,  between  public  sector  pay  and  private  sec- 
tor pay.  I  don't  think  the  public  employees  ought  to  get  any  more 
than  the  private  sector,  nor  do  I  think  they  ought  to  get  any  less. 

Clearly,  if  they  got  more  and  were  insensitive  to  the  economic  re- 
alities abroad  in  the  country,  the  taxpayer  would  be  legitimately 
concerned.  In  light  of  the  fact  you  weren't  contacted,  I  presume  this 
$1.1  billion — and  Mr.  Panetta  will  be  before  us  with  his  budget — 
bears  no  relationship  to  what  we  think  the  private  sector  adjust- 
ments are  going  to  be. 

Mr.  King.  That,  I  don't  know,  Mr.  Chairman. 

Mr.  HOYER.  Okay. 
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PAY — PERSONNEL  POLICY 


You  are  charged  with  defining  good  personnel  policy  for  our  Fed- 
eral employees.  I  haven't  resolved  in  my  own  mind  what  I  want  to 
recommend,  but  do  you  have  any  thoughts  on  what  the  policy 
should  be? 

Mr.  King.  I  think  I  have  an  informal  partnership  with  the  Office 
of  Management  and  Budget  that  if  they  will  stay  out  of  some  of  my 
personnel  things  and  let  me  be  involved  in  some  personnel  aspects 
of  theirs,  that  I  will  permit  them  to  speak  directly  to  those  issues 
without  having  it  clouded  by  my  particular  thoughts  in  the  matter. 

I  don't  mean  that  in  a  cute  way,  Mr.  Chairman.  It  is  just  that 
at  this  moment  in  time,  those  are  the  numbers  they  are  using.  I 
am  not  familiar  enough  with  the  basics  of  where  money  is  gen- 
erated, how  it  is  generated,  et  cetera. 

Mr.  HOYER.  Let's  not  talk  about  the  money.  Let's  put  that  aside, 
whether  it  is  $1  billion  or  $2.8  billion. 

Last  year,  we  opted  to  do  the  locality  pay  and  not  do  ECL  The 
question  is  not  related  to  the  numbers  or  OMB's  judgment  of  how 
much  money  we  have  available,  but  personnel  standpoint.  Have 
you  made  any  analysis  or  judgment  as  to  whether  ECI  or  locality 
is  better? 

Do  you  have  any  judgment  as  a  personnel  manager  in  terms  of 
our  employees,  recruiting  and  retaining,  what  policy  might  be  best? 

Mr.  King.  What  I  want  to  do  for  the  first  time  in  recorded  his- 
tory that  I  am  aware  of,  at  least  in  the  20th  century,  my  feeling 
is  that  we  ought  to  ask  the  people  directly  involved. 

I  would  like  to  accept  their  opinion  on  that  and  work  with  them 
after  that  decision  is  made  to  see  whether  we  can  make  it  happen. 

Mr.  HOYER.  Okay.  The  answer  is  not  at  this  time. 

Mr.  King.  It  is  a  process,  Mr.  Chairman,  that  has  changed  dra- 
matically. It  is  breathtaking.  I  think  it  was — the  one  thing  I  re- 
membered out  of  the  whole  budget,  and  I  merely  scanned  it,  unlike 
yourself,  Mr.  Chairman,  my  eyes  dry  over  when  I  start  reading 
those  budget  documents.  But  I  saw  only  one  thing,  on  page  166  at 
the  bottom,  I  think  it  is,  and  when  I  saw  where  the  office,  the 
Budget  Office,  determined  that  ordinary  people  could  actually 
make  a  decision  in  relation  to  their  own  lives,  in  relation  to  sala- 
ries and  how  they  would  be  allocated,  I  thought  that  was  a  major 
breakthrough.  And  I  know  it  didn't  happen  just  because  I  was  in- 
terested, Mr.  Chairman. 

Mr.  HoYER.  Mr.  King,  I  think  that  is  great,  we  all  want  to  com- 
municate with  one  another.  At  some  point  in  time,  somebody  is 
going  to  ask  me  my  opinion  in  the  Congress.  I  am  asking  you  your 
opinion. 

You  may  not  have  it  at  this  point  in  time,  but  you  have  a  unique 
responsibility  and  perspective.  I  may  like  a  locality  pay  adjustment, 
but  as  a  personnel  manager,  I  may  have  a  different  perspective  of 
what  I  need  to  give  my  employees. 

That  is  what  I  am  asking.  You  may  not  have  that  answer  right 
now,  I  understand  that.  But  I  would  like  you  to  be  looking  at  that. 
Because  I  am  going  to  need  your  advice  as  a  personnel  manager. 
I  clearly  am  going  to  get  a  lot  of  advice,  properly,  as  will  every 
member  of  this  committee  and  the  Congress,  from  the  employee  or- 
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ganizations  like  AFGE,  NTU,  NEFE  and  other  employee  organiza- 
tions. 

But  you  also  have  a  unique  perspective  and  responsibility  as  the 
personnel  manager,  even  in  a  diffused  system. 

I  will  submit  some  additional  questions  for  the  record  on  that 
issue  that  I  would  like,  at  some  point  in  time,  your  views  on. 

LOCALITY  PAY  SURVEYS 

But  let  me  ask  you,  is  there  any  intent  at  this  time  to  extend 
locality  pay  surveys  beyond  the  27  areas  currently  reviewed? 

Mr.  King.  As  of  the  last  time  the  pay  agent  met,  and  I  talked 
to  the  salary  council,  they  had  reviewed  a  number  of  those.  I  think 
there  was  only  one  that  had  come  under  consideration  and  hadn't 
been  acted  on,  but  beyond  what  is  presently  there  I  am  not  aware 
of  any.  Is  anyone  else? 

Barbara,  are  you  aware  of  any? 

Ms.  FiSS.  The  salary  council  has  been  reviewing  this.  In  the  sec- 
ond round  of  surveys,  they  have  added  six  more  cities  from  the  first 
go  round. 

Mr.  HoYER.  Is  that  creating  additional  localities  as  well? 

Ms.  FisS.  That  would  translate 

Mr.  HOYER.  So  it  could  be  33. 

Ms.  FiSS  [continuing].  Grenerally,  it  doesn't  have  to,  but  it  would 
generally  translate  into  more  pay  areas.  BLS  added  six  more  to 
their  survey  in  the  second  round.  They  have  already  begun  the 
third  round. 

The  salary  council  met  about  two  weeks  ago  and  is  reviewing 
what  they  will  do  for  the  next  round.  Part  of  that  is  going  to  be 
driven  by  the  BLS  budget. 

Mr.  King.  Mr.  Chairman,  was  it  your  question — and  possibly  it 
was  heard  better  over  here — were  you  asking  whether  we  had  ex- 
panded on  the  survey  basis  or  on  the  locality  basis? 

Mr.  HOYER.  On  the  survey  basis. 

Mr.  King.  Thank  you,  sir. 

Mr.  HOYER.  Now,  will  that  translate  to  new  locality  areas? 

Ms.  Fiss.  It  will  give  the  flexibility  to  do  that.  If  we  were  to  find 
that  the  surveys  in  two  or  three  places  are  virtually  identical,  the 
council  might  recommend  to  the  pay  agent  that  they  not  create  sep- 
arate areas  that  would  generally  all  have  the  same  schedule. 

Mr.  HOYER.  So  we  will  have  in  addition  to  the  27,  possibly  six 
additional,  maybe  more? 

Ms.  Fiss.  Yes. 

Mr.  HOYER.  So  to  33.  And  that  would  reduce  the  RUS,  the  rest 
of  the  United  States  proportion. 

Ms.  FiSS.  That  is  correct. 

Mr.  HOYER.  So  it  would  be  a  more  particularized  assessment  of 
the  Federal  employees. 

Ms.  FiSS.  That  is  correct. 

Mr.  HOYER.  Thank  you.  I  have  a  lot  of  other  questions  but  I  will 
get  back  to  you. 

I  will  yield  at  this  time  to  somebody  who  has  been  a  strong  pro- 
ponent and  fighter  for  the  interest  of  Federal  employees  and  there 
is  no  Member  in  Congress  in  my  opinion  who  is  any  more  inter- 
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ested  on  the  family-friendliness  of  the  Federal  Government  than 
Mr.  Wolf  I  recognize  Mr.  Wolf. 

Mr.  Wolf.  I  thank  you,  Steny. 

Actually,  we  haven't  had  a  chance  to  meet,  but  I  appreciate  this 
opportunity  and  look  forward  to.  I  have  a  couple  of  questions.  One, 
Mr.  Hoyer  really  covered.  And  Mr.  Hoyer  has  been  particularly 
good  and  when  I  have  had  some  problems  sometimes  he  has 
helped.  And  frankly  we  couldn't  have  done  it  without  him. 

FAMILY  ISSUES 

On  a  lot  of  the  policies  on  family  issues,  and  you  are  in  a  key 
spot,  flexitime,  flexiplace,  telecommuting,  job  sharing,  could  you 
tell  us  a  little  bit  of  how  you  feel  about  those  policies,  or  do  you 
plan  on  anything  special  to  aggressively  out  to  urge  your  managers 
to  use  them? 

We  are  finding  a  lot  of  resistance  in  agencies  to  use  some  of  the 
programs  that  are  now  available.  For  instance,  the  telecommuting 
and  work  at  home,  there  is  an  ability  to  work  at  home  and  a  lot 
of  people  don't  want  to  do  it.  Can  you  kind  of  tell  us  how  you  feel 
about  that? 

Mr.  King.  First,  absolutely  I  was  excited  about  it  from  the  first 
day  I  came,  and  still  am.  I  think  you  put  your  finger  on  it,  I  think 
being  much  more  diplomatic  and  courteous,  there  is  an  enormous 
amount  of  inertia. 

There  are  also  the  windows  of  risk  for  many  of  our  managers,  be- 
cause there  is  a  risk  component  as  to  the  person  doing  it.  You  can 
think  of  all  the  questions  if  you  were  doing  the  interlocutory  with 
a  manager  as  to  whether  the  work  was  really  being  performed  by 
a  workforce  off-site.  Why  get  into  that  sort  of  situation  if  you  can 
keep  it  in  a  very  traditional  fashion,  not  make  any  waves,  no  rip- 
ples, and  you  don't  rise  above  the  horizon? 

So  there  is  that  built-in  sort  of  inertia  that  is  part  of  the  organi- 
zational structure  in  most  organizations,  public  or  private.  I  appre- 
ciate the  committee's  leadership  in  this  area,  you  started  that,  and 
I  think  we  address  it  to  a  degree.  We  address  it  modestly  by  sug- 
gesting that  demonstration  programs  be  expanded. 

We  expect  to  have  our  legislative  request  coming  forward  to  ex- 
pand our  ability  to  permit  the  kinds  of,  quote,  experiments  you 
track  in  the  workplace,  considerably  beyond  their  present  limita- 
tions. And  I  think  that  would  provide  them,  if  you  would,  with  con- 
siderably more  than  a  fig  leaf  of  cover. 

For  those  who  might  want  to  be  involved  in  this,  and  yet  still  are 
concerned  about  their  own  careers  and  own  futures  for  doing  some- 
thing that  might  be  considered  unorthodox  or  risky,  I  think  we 
could  take  the  risk  away  if  it  were  managed  correctly,  including 
our  help,  and  also  the  senior  members  that  had  been  in  the  Cabi- 
net agencies  being  of  help. 

Mr.  Wolf.  I  suggested  this  to  the  Bush  administration.  They 
didn't  do  it.  But  I  will  suggest  it  to  you,  too,  that  you  might  get 
a  day  whereby  you  or  somebody  like — maybe  the  President  even, 
but  you  meet  with  all  of  the  different  agency  heads  to  perhaps  get 
them  at  the  Department  of  Labor  building  and  go  through  this,  you 
know,     how     the     administration     strongly     supports     flexitime. 
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flexiplace,  job  sharing,  the  child  care,  to  really  kind  of  encourage 
it  so  the  managers  feel  somewhat  more  comfortable. 

If  you  could  do  that,  even  put  out  a  memorandum  or  something 
like  that,  I  think  the  people  are  waiting  and  some  of  the  managers, 
particularly  a  little  frightened  that  if  they  move  ahead,  it  may  not 
work.  But  I  think  it  actually  would  be  helpful  for  the  President  to 
again  get  the  Cabinet  members  and  you  there  to  kind  of  talk  to 
them  and  urge  them  to  do  that. 

Mr.  King.  As  you  know,  it  took  an  earthquake  in  California,  it 
was  the  encouraging  move,  as  it  were,  no  pun  intended,  to  get  into 
this  sort  of  thing.  Once  they  faced  the  crisis  of  commuting  and  the 
other  kinds  of  things,  they  found  that  they  could  hook  in  commu- 
nications more  rapidly  than  a  highway  system.  So  they  have  had 
a  lot  more  of  this  going  on.  So  there  is  some  extraordinary  experi- 
menting going  on  because  of  need  out  on  the  West  Coast.  I  hear 
you,  I  will  work  on  that. 

HATCH  ACT 

Mr.  Wolf.  If  you  do,  I  would  appreciate  that.  The  other  thing  is 
if  you  could  monitor  carefully,  and  I  know  it  is  not  you  directly  that 
does  it,  the  Hatch  Act  question.  I  was  opposed  to  the  Hatch  Act, 
but  it  has  passed  and  so  we  want  it  to  work  out  as  well  as  it  pos- 
sibly can,  to  make  sure  that  the  regulations  are  clear,  and  also  to 
make  sure  that  there  is  no  coercion  on  the  part  of  anybody. 

I  think  you  ought  to  be  a  little  sensitive  to  that,  because  I  am 
finding  some  Federal  employees  know  that  they  can,  although  let 
me  make — I  didn't  favor  it,  but  they  know  they  can,  but  they  are 
not  really  sure  they  should.  And  I  think  the  more  clear  you  are 
with  your  regulations,  because  the  former  ones  I  think  were  not 
very,  very  clear.  People  didn't  know  what  they  could  do,  what  they 
couldn't  do,  and  used  it  as  an  excuse  sometimes  not  to  do  anything. 

I  think  you  ought  to  publish  both  the  protections  that  are  there 
so  if  a  Federal  employee,  he  or  she  decides  they  don't  want  to  do 
anything,  they  know  what  their  protections  are,  and  then  on  the 
other  hand,  if  they  really  want  to  get  out  and  do  something,  they 
know  what  their  opportunities  are.  But  I  haven't  seen  anything  out 
and  I  have  been  really  interested  in  it.  So  I  think  the  more  you  can 
do  it  from  both  sides  would  be  helpful. 

Mr.  King.  Right.  First,  we  are  writing  the  regulations.  Now, 
there  was  originally  a  question  of  who  should  do  what.  On  the 
question  of  the  regulations  being  drafted  by  either  the  special  coun- 
sel's office  or  ours,  it  was  determined  just  a  few  weeks  ago  that  it 
would  be  our  office. 

We  are  in  the  process  now  with  our  general  counsel  just  drafting 
the  first  cut  on  regs,  and  then  from  there  I  think  you  will  be  get- 
ting into  just  what  you  suggested,  some  kind  of  handbook  or  cook- 
book that  would  be  helpful  to  the  ordinary  person  who  would  like 
to  participate  or  who  just  like  to 

Mr.  Wolf.  Maybe  break  it  down  two  ways,  for  those  who  don't 
want  to  do  political  work  so  they  know  what  their  rights  are,  so 
they  are  able  to  tell  management  or  labor,  whoever  it  may  be,  in 
case  whatever  administration  says  it  is  time  to  buy  a  ticket,  they 
say  I  don't  want  to  buy  a  ticket  and  here  is  what  the  protections 
are,  and  those  that  want  to  get  out  there  and  work  so  the  manager 
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or  the  union,  can't  say,  Well,  you  can't  do  that,  so  they  know  what 
their  rights  are  and  also  what  their  protections  are.  And  as  you  de- 
velop that,  I  would  like  and  I  am  sure  Mr.  Hoyer  and  the  commit- 
tee would  like  to  kind  of  see  what  you  are  doing.  Because  it  was 
not  very,  very  clear  for  years,  it  just  wasn't  clear. 

Mr.  King.  Well,  I  hope  if  you  or  your  staff  ever  have  any  dif- 
ficulty you'll  let  me  know.  One  of  the  first  things  we've  done  is  to 
run  for  the  last  eight  months  programs  to  try  and  dejargonize  our 
own  communication,  that  is  our  letters.  We  are  trying  to  speak  in 
as  plain  English  as  we  can.  It  is  a  major  difficulty  in  a  place  that 
has  almost  as  many  acronyms  as  FAA.  They  try  to  be  competitive, 
it  seems.  We  are  trying  to  dejargonize  our  language. 

And  a  part  of  that  process  of  speaking  to  intelligent  people  who 
may  not  have  a  necessarily  professional  background,  is  to  have 
meaningful  communication.  If  we  fail  in  that  or  if  we  look  like  we 
are  on  a  trail  toward  failure,  I  would  hope  you  would  bring  it  to 
our  instant  attention.  I  would  view  it  as  a  favor,  Mr.  Wolf,  not  as 
something  that  would  be  violations  of  laws  or  anything  else. 

Mr.  Wolf.  Fine,  and  we  would  like  to  see  it.  I  think  maybe  the 
Congress  made  a  mistake  in  some  of  the  protections,  then  the  Con- 
gress may  have  gone  too  far.  I  think  it  prohibits  political  ap- 
pointees now.  I  think  it  is  very  cloudy  for  political  appointees — 
frankly,  I  think  a  political  appointee  in  the  Clinton  administration 
should  be  able  to  do  whatever  they  want  to.  And  I  think  I  have 
been  hearing  rumbles  of  people  in  the  administration  are  afraid  to 
go  to  an  event  because  they  think  the  Hatch  Act  that  we  passed 
prohibits  them  because  it  may  be  a  fund-raising  event. 

And  frankly,  I  think  any  Cabinet  officer  ought  to  be  able  to  go 
to  any — I  mean  if  you  go  out — I  mean  it  is  a  fund  raiser  for  a  Con- 
gressman or  a  Senator,  I  think  the  Cabinet  officer  ought  to  be  able 
to  go.  But  some  of  the  language  I  think  is  really  unclear.  We  could 
have  gone  too  far.  We  were  protecting  the  Federal  employee  as  we 
should  have,  but  I  think  some  of  the  language  spilled  over  into  the 
political  side,  who  reailly  don't  need  the  protection.  There  will  be 
both  sides  back  and  forth  over  the  next  couple  years  and  20  years, 
and  so  political  people  ought  to  know  that  they  can  do  what  they 
want  to  do,  and  not  be  restricted.  The  career  people  ought  to  know 
they  can,  but  also  they  are  protected. 

I  don't  think  the  political  people  need  the  protection  that  the  ca- 
reer people  did.  So  as  are  you  drafting  them,  if  I  could  see  them 
or  we  could  see  them,  I  would  just  like  to  see  what  you  are  doing. 

Mr.  King.  I  don't  think  we  would  have  any  difficulty  when  we 
have  published  our  draft.  We  will  obviously  be  seeking  the  views 
of  stakeholders  to  make  sure  it  is  clear  and  coherent.  You  know, 
we  would  want  comment,  we  would  solicit  comment  on  that,  and 
we  certainly  wouldn't  want  to  exclude  anyone  on  the  committee  or 
any  Member  of  the  House  or  Senate. 

FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 

Mr.  Wolf.  Sure,  that  would  be  good.  The  other  end,  just  to  be 
sensitive  and  we  shouldn't  take  time,  is  the  Federal  Employees 
Health  Benefits  Plan.  I  think  we  want  to  protect  that,  and  what- 
ever health  care  plan  passes,  whether  it  be  the  Clinton  plan,  the 
Cooper  plan  or  the  Michel  plan,  something  ought  to  be  done. 
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The  administration  exempted  the  postal  workers.  If  you  want  to 
require  Members  of  Congress  to  be  in  any  plan  that  is  passed,  fine. 
But  I  think  the  career  Federal  employees  now  have  a  very  good, 
good  plan,  and  to  take  away — we  have  portability  in  it  now,  they 
have  no  preexisting  conditions,  they  have  all  the  things  that  both 
sides  want  to  see  in  the  health  care  plan. 

And  I  think  it  is  a  mistake,  since  you  did  exempt  out  the  postal 
workers,  I  think  in  fairness  you  ought  to — whatever  plan  passes, 
we  don't  get  into  plans  today,  ought  to  permit  FEHBP  to  exist.  You 
do  a  good  job  and  you  should  be  commended.  You  have  about  140- 
some  people  who  administer  a  plan  that  has  9  million  people  in  it, 
and  the  rate — the  cost  of  increase  was  less  than  3  percent  last 
year. 

Mr.  HOYER.  Will  the  gentleman  yield? 

Mr.  Wolf.  Yes,  I  yield. 

Mr.  HOYER.  I  was  going  to  make  that  point  in  questions.  Is  that 
the  unbelievable  bureaucracy  that  Harry  and  Louise  talk  about, 
the  140  people  that  administer  a  9-million-person  alliance? 

Mr.  Wolf.  I  don't  know.  I  haven't  seen  all  the  Harry  and  Louise 
ads. 

Mr.  King.  Mr.  Chairman,  I  have  to  add  something.  There  are  36 
additional  employees  from  our  Inspector  General,  I  should  put  in. 
I  know  they  are  waiting  to  speak  and  they  would  raise  it,  and  I 
would  like  to  anticipate  good  news  if  you  would,  so  we  take  it  away 
from  them,  but  the  total  would  be  164  that  are  on  the  payroll.  But 
you  are  correct,  they  are  a  part  of  it.  But  the  numbers,  I  think,  are 
so  modest,  just  as  you  have  suggested,  within  a  9-million-person 
program,  managing  literally  billions  of  dollars,  it  really  is  impres- 
sive. 

Mr.  Wolf.  The  alliance  question  gets  to  some  of  these  other 
things.  But  if  you  could  just  protect  it.  I  think  it  is  fair  that  any 
Member  of  Congress  be  required  to  go  in  whatever  passes.  But  I 
don't  think  that  the  Federal  employees  should  be  taken  out  of  a 
program  which  is  working. 

Mr.  King.  It  could  well  be  a  model,  and  I  think  the  Chairman 
had  mentioned  that  on  a  couple  of  occasions. 

Mr.  Wolf.  Right,  we  want  to  bring  everyone  up  to  the  model, 
rather  than  bringing  Federal  employees  down — and  so  if  you  have 
done  it  for  the  postal  workers,  as  we  go  along  I  think  the  adminis- 
tration ought  to  be  sensitive  and  also  large  corporations  to  do  the 
same  thing  here.  And  let  me  just  say  for  the  record,  Members  of 
the  Congress  could  join  whatever  plan  passed,  but  I  think  these 
people  ought  to  be  permitted  to  keep  what  they  have. 

FEDERAL  PAY 

The  other  question  is  a  couple  just  to  raise.  One  point  six  billion 
is  not  enough  for  the  COLA's.  I  mean  the  pay  raise  question,  and 
I  know  Mr.  Hoyer's  ideas  on  that.  Mr.  Hoyer  is  reaching  for  the 
gavel  so  I  am  going  to  be  very,  very  fast. 

DELAYERING 

The  labor  policy  question,  I  have  some  problems  with.  I  don't 
know  if  I  agree  or  disagree  with  it,  but  I  am  a  little  bit  concerned 
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about  two  issues  and  I  raised  it  with  other  people  and  in  my  trans- 
portation committee  I  raised  it  with  every  intermodal  person. 

One,  as  you  are  talking  about  mid-managers,  I  worry  about  the 
definition.  Because  I  think  you  are  talking  about  middle-aged  peo- 
ple. And  this  is  not  to  get  into  a  debate  with  you.  I  am  really  afraid 
both  sides  have  spent  that  money  over  and  over.  The  Senate  has 
built  prisons  with  it  and  done  all  these  things  like  that.  And  I  am 
not  so  sure  it  is  going  to  be  as  easy  to  cut  these  people  out.  And 
now  that  you  are  focusing  to  cut  them  out,  it  is  focused  all  on  mid- 
level.  And  I  am  afraid  that  mid-level  means  middle-aged.  And  you 
are  approaching  middle-aged,  to  give  you  a  benefit  of  the  doubt. 
But  you  got  to  be  sensitive  there. 

Mr.  King.  The  Member  is  generous  beyond  belief. 

Mr.  Wolf.  You  got  to  be  sensitive  there.  And  I  am  going  to 
watch  it  as  it  goes  along,  that  we  are  not  targeting  these  people. 

UNION  DUES 

The  other  thing  is — ^you  can  comment  on  both  of  them — ^the  union 
dues  question.  I  saw  that  you  were  talking  about  recommending — 
and  I  am  not  anti-union,  my  dad  helped  start  the  Fraternal  Order 
of  Police.  But  I  don't  think  you  should  adopt  a  policy,  and  I  would 
like  to  hear  your  comment  on  it,  whereby  Federal  employees  who 
elect,  for  whatever  reasons,  they  decide  not  to  join  a  union,  ought 
to  have  a  check-off  whereby  they  pay  a  portion  of  the  union  dues. 
We  just  don't  need  that  in  the  Federal  Grovernment. 

And  so  if  you  want  to  comment  on  the  middle-aged  and  the 
check-off  thing,  and  what  I  am  kind  of  hoping  you  tell  me  that  that 
was  an  idea  that  floated  and  you  are  not  going  to  do  it.  Because 
I  have  kind  of  heard  that  that  may  be  where  you  all  are.  And  if 
I  could  get  you  to  answer  on  these. 

DELAYERING 

Mr.  King.  Okay.  On  the  first,  on  the  delayering,  the  delayering 
isn't  based  on  age;  it  is  based  on  what  we  have  done  for  a  number 
of  reasons.  I  will  give  you  two  quick  examples  and  there  are  vari- 
ations on  this  theme. 

I  think  the  Chairman  touched  on  it  when  he  was  talking  about 
salaries  earlier  and  some  of  the  salary  structure,  through  classifica- 
tion. If  I  wanted  to  keep  you  on  certain  types  of  jobs,  many  times 
technical  or  research,  because  of  the  way  our  classification  and  pay 
system  was  structured,  we  couldn't  be  competitive  with  the  private 
sector.  I  would  lose  you.  So  because  we  have  a  can-do  attitude  in 
the  Federal  service,  what  we  do  is  we  often  then  will  reclassify 
your  job,  keep  you  in  the  same  work,  and  promote  you.  We  are  will- 
ing to  pay  for  management,  although  sometimes  not  willing  to  pay 
for  talent.  So  that  we  will  take  someone  who  is  a  researcher,  for 
example,  and  to  keep  them,  we  make  them  a  manager. 

Now,  many  people  by  their  life's  work  reflect  their  personality. 
They  may  be  taciturn;  they  may  not  be  social;  they  may  have  dif- 
ficulty relating  to  the  amoebas  they  are  looking  at  through  the  mi- 
croscope in  a  meaningful  way.  But  we  make  them  managers  so  we 
can  give  them  additional  money. 

Guess  what?  They  don't  function  very  effectively  as  managers. 
And  since  resources  weren't  at  issue  at  one  time,  what  I  did  was 
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to  hire  a  manager  now  to  manage  next  to  the  named  manager  who 
is  doing  research.  That  was  one. 

Secondly,  and  this  was  the  much  rarer  thing,  was  someone  rose 
a  step  or  three  above  their  level  of  competence,  and  rather  than 
deal  with  that  issue,  I  am  simply  hiring  another  person  to  do  the 
job  while  the  other  person  merely  sat  there  and  did  whatever  they 
did.  And  between  the  two  of  them,  that  happened. 

So  you  have  log  upon  log  and  that  got  the  name  layering.  We 
can't  afford  that  anymore,  and  we  are  going  to  have  to  go  back  and 
honestly  deal.  Fortunately  we  have  the  committee  that  permits  us 
to  come  forward  now  and  to  talk  about  classification  issues  in  a 
meaningful  way,  but  we  have  to  strip  out  unnecessary  management 
positions  we  have  created  for  a  whole  bunch  of  reasons. 

Let  me  give  you  an  example.  I  do  a  simple  answer  to  a  question 
you  may  ask,  a  very  simple  case  item  that  you  have  legitimately 
asked  as  one  of  your  constituents  has  written  to  you  on  a  simple 
matter  that  affects  us.  I  may  receive  that  response  after  12  people 
have  signed  off  on  it.  That  is  crazy. 

Mr.  Wolf.  I  agree. 

Mr.  King.  So  that  is  the  sort  of  delayering  we  are  talking  about, 
making  the  place  work  better,  making  it  work  for  both  you  and  the 
American  people.  That  is  the  sort  of  thing  we  are  talking  about  in 
the  delayering. 

UNION  DUES 

On  the  unions,  again  I  think  part  of  it  is  that  we  all  bring  a  bias 
to  the  table  as  I  do,  possibly  not  you,  because  seriously  you  have 
to  go  beyond  that.  I  come  from  a  trade  union  background.  That  has 
been  a  part  of  the  family  history.  We  used  to  call  them  easy  riders; 
they  were  the  folks  who  didn't  pay  their  way. 

Within  the  Federal  Government,  as  you  know,  there  are  a  num- 
ber of  bargaining  units.  I  have  no  difficulty,  and  I  don't  see  any  in 
the  future,  working  with  all  of  our  unions  or  whatever  employee 
groups  come  together,  both  union  and  nonunion,  or  managerial.  I 
encourage  my  managers  to  participate  as  managers,  too,  but  we  are 
looking  for  partnership  that  cuts  across  lines.  If  there  are  costs, 
and  there  have  been  with  the  bargaining  units,  their  reflex  is, 
should  there  be  an  agency  fee  out  of  fairness,  or  should  there  be 
a  service  fee  if  someone  comes  to  the  union  and  asks  the  union  to 
represent  them  in  court  where  there  are  literally  thousands  of  dol- 
lars in  legal  fees. 

So  part  of  the  question  is,  should  there  be  a  payment?  That 
doesn't  directly  involve  us.  What  it  does  is  create  a  climate  in 
which  these  things  can  be  discussed,  in  many  cases  for  the  first 
time.  I  don't  have  any  official  position  on  that. 

Should  people  be  permitted  to  have  that  discussion?  I  feel  they 
should  be.  How  it  works  out  at  the  end  of  the  day,  I  don't  know. 
And  so  what  I  want  to  do  is  maintain  an  above-board  attitude  and 
permit  the  dialogue  to  occur,  the  same  as  with  the  salary,  Mr. 
Wolf 

I  wasn't  really  avoiding  answering  you.  It  is  that  it  is  a  new  proc- 
ess in  the  Gk)vernment.  I  would  like  it  to  get  a  chance  to  work. 

Mr.  Wolf.  Well,  let  me  get  you  in  the  second  round.  Because  I 
am  really  a  little  bit  concerned  about  that.  I  am  not  sure  if  you  told 
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me  that  you  favor  an  agency  shop  or  not.  But  let  me — I  have  taken 
more  than  enough  time. 

Mr.  King.  Then  I  answered  the  question  beautifully,  because 
that  is  what  I  hoped  I  would  leave  you  with,  a  position  where  I 
would  permit  either  side  to  have  that  dialogue  and  determine  how 
they  feel  it  should  work  rather  than  me  determining  how  they 
think  it  should  end  up. 

Mr.  HOYER.  I  will  next  yield  to  Mr.  Olver. 

Mr.  Olver.  I  have  been  sitting  here  listening  in  great  admira- 
tion. I  have  not  had  this  opportunity  in  quite  a  few  years. 

As  a  matter  of  fact,  Mr.  Director,  I  don't  know  whether  you  no- 
ticed it,  but  I  think  this  is  the  first  time  that  I  have  in  all  of  our 
long  acquaintanceship  around  the  edges  of  politics  or  the  edges  of 
what  each  other  were  doing,  that  I  have  sat  on  this  side  of  the 
table  and  you  on  that  side  of  the  table  where  your  budget  is  con- 
cerned. 

FEDERAL  PERSONNEL  MANUAL 

One  of  your  comments  was  that  you  had  reduced,  and  I  really  am 
very  supportive  of  anybody  who  can  manage  to  reduce  by  more 
than  70  percent,  the  size  of  the  Federal  personnel  manual.  But 
then  I  realized  that  that  still  meant  that  the  personnel  manual  is 
somewhere  between  2,500  and  3,000  pages  long. 

Mr.  King.  No,  with  that,  it  will  be  a  lot  like  maple  syrup.  We 
are  bringing  the  sap  now,  that  is  left,  and  these  were  the  areas 
that  were  contentious,  where  the  bargaining  units  came  in  or  the 
stakeholders  came  in  and  raised  questions  on  particular  pages.  It 
might  have  only  been  a  graph  on  the  page,  but  we  froze  the  page. 
What  we  want  to  do  is  take  this  now  collectively,  boil  it  down, 
think  of  maple  syrup,  40  to  1,  sap  to  syrup,  and  turn  it  into  some- 
thing user  friendly. 

My  dream  would  be  that  it  would  be  an  user  friendly  interactive 
diskette  that  a  first-line  manager  could  punch  into  and  make  their 
inquiries  to  so  they  could  get  some  responsive  help  from  the  docu- 
ment rather  than  a  document  that  crippled  you,  intimidated  you, 
much  as  Congressman  Wolf  mentioned,  that  it  kept  you  from  tak- 
ing the  appropriate  actions  you  would  like  to  take  but  you  were 
afraid  to.  And  that  is  what  we  are  hoping  for.  How  it  works  out 

Mr.  Olver.  So  this  is  in  transition,  this  is  going  to  continue  to 
boil  down,  as  you  put  it,  to  something  that  is  user  friendly? 

LABOR-MANAGEMENT  PARTNERSHIP 

Mr.  King.  But  there  is  something  you  have  touched  on  and  I 
think  is  worthy  of  just  one  second  or  two.  That  the  labor  unions 
passed  a  motion  through  partnership  that  they  would  in  no  way  try 
to  take  any  advantage  during  this  period,  any  legal  advantage,  of 
any  situation  presently  facing  anyone  in  Government  until  this  was 
resolved. 

I  thought  it  was  an  extraordinary  gesture  of  good  faith,  to  sus- 
pend what  sometimes  has  been  the  bread  and  butter,  which  is  the 
real  confrontation  on  personnel  issues,  to  hope  to  resolve  it.  And 
that  is  a  direction  I  hope  we  are  going,  sir. 
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Mr.  Olver.  You  must  really  have  managed  to  convince  them  that 
you  grew  up  out  of  the  labor  movement,  if  you  managed  to  get  that 
from  them  in  that  process. 

TOTAL  QUALITY  MANAGEMENT 

I  wonder,  in  my  last  committee  position  before  coming  on  the  Ap- 
propriations Committee,  I  was  on  Science,  Space  and  Technology. 
And  we  were  spending  a  lot  of  time  over  there  on  total  quality 
management  and  the  development  of  productivity  there. 

Are  there  good  mechanisms  for  total  quality  management,  TQM, 
in  the  public  sector?  And  are  we  practicing  or  beginning  that?  Or 
is  some  of  this,  I  could  almost  at  the  edges  begin  to  hear  some 
things  that  were  coming  through  that  might  move  in  that  direction. 

Mr.  King.  Well,  first  of  all,  the  Federal  Quality  Institute  organi- 
zation itself  is  actually  a  semiautonomous  unit  of  OPM.  We  have 
been  involved  in  TQM.  Our  own  agency  has  sections  devoted  to  it. 
But  this  goes  beyond  that.  TQM  is  fairly  broad,  but  what  we  are 
talking  about  is  really  getting  into  kind  of  a  workplace  democracy, 
partnership  in  a  real  sense.  It  is  not  sitting  around  a  pot-bellied 
stove  with  a  checkerboard,  on  the  other  hand.  It  is  something  that 
is  based  on  where  interests  lie. 

Identifying  interests  is  a  new  approach.  Traditionally  a  number 
of  these  interests  were  adopted  as  positions.  There  was  the  bar- 
gaining, the  TQM  or  a  combination.  What  we  will  hopefully  do  is 
to  move  into  identification  of  interests  and  having  your  partnership 
relations  based  on  that.  And  then  hoping  that  it  will  develop  and 
mature  beyond  that.  So  that  is  really  I  think  what  we  are  looking 
for. 

And  at  the  end  of  the  day,  I  am  going  to  state  a  truism,  when 
I  say  it  I  don't  mean  to  have  it  sound  like  I  am  being  gratuitously 
patronizing  or  something,  but  it  simply  amazed  me  to  go  into 
places  and  say,  "How  about  talking  to  people  who  do  the  job  every 
day  of  the  week?  Maybe  they  have  some  ideas  because  they  know 
the  job  better  than  anybody  else."  And  people  look  at  you  as  if  you 
just  announced  a  discovery  of  a  whole  new  element  in  chemistry, 
seriously.  That  is  part  of  what  we  are  breaking  through,  some  very 
traditional,  organizational  trends.  This,  if  we  are  able  to  do  it,  will 
be  a  very  substantial  breakthrough. 

NATIONAL  PARTNERSHIP  COUNCIL 

Mr.  Olver.  How  is  your  partnership  council  then  working  in 
bringing  on  this  kind  of  approach?  Because  quite  often  it  has  been 
a  mutual  process  of  ossification  in  labor  management  relations  that 
has  made  it  impossible  to  make  progress  in  these  areas. 

Mr.  King.  What  this  is,  by  identifying  interests,  you  are  not  into 
positions.  I  mean,  when  I  say  the  interests,  what  are  our  objectives, 
what  is  it  that  we  really  like,  what  can  we  do  to  identify  interests 
in  common,  and  I  think,  by  the  way,  having  a  democracy  work  the 
way  ours  has,  in  our  legislative  process,  you  see  that  on  a  regular 
basis,  the  identification  of  interests  where  you  may  have  real  con- 
flicts as  personalities.  But  if  you  can  work  out  what  the  interests 
are,  then  you  can  work  out  that  compromise  that  works,  and  it 
works  for  the  American  people. 
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We  would  like  to  use  that  approach  in  the  workplace  with  things 
that  aren't  quite  as  stark  and  as  tough  as  you  face,  but  are  just 
as  real  to  the  people  who  are  there.  And  by  doing  that,  we  can,  we 
believe,  open  a  whole  new  era  of  working  relationships. 

PRODUCTIVITY 

Mr.  Olver.  I  notice  that  your  personnel  totals  have  gone  down 
from  something  like  7,000  in  the  1993  budget,  fiscal  1993,  it  will 
be,  in  your  recommendations  in  this  budget,  it  will  be  close  to  20 
percent  down.  That  has  to  imply  an  enormous  amount  of  increase 
in  productivity  and  I  think  the  expectation — I  think  you  indicate 
that  it  will  probably  go  down  exactly  what  over  the  next  five  years? 

Mr.  King.  Some  will  be  productivity,  but  some  will  be  the  change 
in  the  work.  For  example,  let  me  take  one  that  we  are  facing  now, 
which  is  a  very  bitter  pill  for  us  to  swallow,  and  that  is  a  change 
in  the  marketplace  on  investigations. 

We  are  going  to  be  losing,  as  the  Chair  indicated,  over  440  in  our 
investigations  unit.  Just  a  few  years  ago,  in  the  upper  60  percentile 
of  our  total  investigations  came  from  one  agency.  Energy.  As  En- 
ergy disengaged  from  nuclear  products  and  nuclear  programs  be- 
cause of  the  change  in  the  world,  that  has  moved  to  about  40  per- 
cent of  our  workload  and  is  going  down.  We  have  had  nothing  to 
backfill. 

Career  entry,  which  was  the  other  very  substantial  area  of  inves- 
tigation, we  went  from  in  fiscal  89,  about  135,000  new  people  com- 
ing into  Federal  service  to  the  present  where  we  are  60,000  and 
dropping.  The  market  has  dried  up.  We  don't  have  that  kind  of 
work.  So  there  is  the  change  in  the  market. 

Also,  the  other  day  I  stood  in  Macon,  Georgia,  where  we  have  a 
data  processing  center,  and  I  looked — we  walked  into  the  tradi- 
tional thing,  you  duplicate  it  almost  anywhere,  of  computer  ma- 
chines, row  after  row  with  a  console,  three  people  sitting  there 
managing  our  computers.  And  I  said  to  the  director  of  the  computer 
unit,  I  said,  "If  we  got  rid  of  all  these  computers,  what  would  it 
take  for  people  to  do  the  job?"  And  he  turned  quickly  and  said, 
"About  600." 

So  the  mechanization,  the  high-speed  computers — Curt  Smith's 
program  I  point  out  because  that  will  have  a  dramatic  effect  on 
health  care  and  retirement.  The  sooner  we  can  get  our  computers 
on  line.  On  the  other  hand,  we  still  have  people. 

So  what  we  are  trying  to  do  in  this  is  to  reprocess  and  reprogram 
through  training  the  people  that  we  have  back  into  the  new  chal- 
lenges that  we  do  have  so  that  maybe  it  is  going  to  be  a  zero-based 
game  for  the  numbers  of  people  and  be  no  large  numbers  coming 
in  off  the  street,  but  where  there  is  a  commitment  to  our  family 
at  0PM,  that  we  will  work  with  you  in  every  single  way  possible 
to  maintain  your  eligibility  to  be  in  this  workforce  and  to  be  a  pro- 
ductive citizen  in  this  workforce.  So  there  is  the  combination. 

CLASSIFICATION  SIMPLIFICATION 

Mr.  Olver.  You  had  mentioned  that  the  simplification  of  the 
classification  system  was  a  major  goal  also.  Give  me  some  exam- 
ples, or  what  are  the  benefits  that  come  from  that?  What  are  the 
real  problems  there? 
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Mr.  King.  Well,  let  me — if  you  get  into  the  broad  banding,  as  I 
think  we  are  going  to  be  drifting  into  under  a  discussion  over  the 
next  few  years,  you  will  be  doing  classification  in  seconds.  You  will 
be  able  to  preprogram  almost  Thesaurus-like  and  spit  it  out. 

Barbara,  I  know  you  have  been  working  on  this  on  a  regular 
basis.  Is  there  something  you  would  like  to 

Ms.  FiSS.  Well,  at  the  present  time  under  current  laws  under 
which  we  are  working,  we  are  doing  everything  we  can  in  the  area 
of  automation,  as  has  been  suggested.  We  also  have  a  project  to 
look  at  job  series  consolidation  and  standards  consolidation  to 
make  these  things  more  generic,  to  make  the  process  more  efficient 
for  managers  and  easier  for  managers  and  employees  to  under- 
stand and  operate. 

Beyond  that,  we  get  into  an  area  where  we  require  legislation 
and  that  is  the  broad  banding  that  the  director  was  mentioning, 
where  we  will  get  away  from  having  to  do  the  individual  levels  of 
classification,  be  able  to  broad  band  together. 

CERTIFICATION  OF  ELIGIBLES 

Mr.  King.  Right.  Also,  right  now  a  person  rating  applications  en- 
dures the  Standard  Form  171.  And  it  takes  about  an  hour  to  do 
almost  two,  if  they  aren't  terribly  sophisticated,  two  171s.  We  can 
do  automatic  reading,  and  I  think  in  the  next  year  and  a  half  we 
will  have  it,  computers  doing  automatic  reading  at  the  rate  of 
about  3000  an  hour.  That  is  the  kind  of  contrast  on  high-speed 
sorts  of  things,  where  it  will  be  a  first  cut,  and  then  there  will  be 
a  more  specialized  second  cut,  and  under  the  broad  banding  that 
would  fit  right  in. 

I  know,  Len,  you  have  been  working  on  that.  Would  that  be  rea- 
sonably correct? 

Mr.  Klein.  Yes,  certainly  in  the  hiring  system  we  have  been  able 
to  automate  our  processes,  as  the  Director  mentioned.  In  the  past, 
two  171s  an  hour  were  reviewed,  and  now  we  are  doing  3,000  an 
hour.  And  now  we  have  switched  to  the  telephone  to  collect  applica- 
tions and  process  them  with  the  telephone.  That  kind  of  tech- 
nology, we  can  move  into  other  areas  also. 

Mr.  King.  Also,  we  can  take  a  fax,  feed  you  a  fax  number  and 
it  will  fax  right  into  our  computer  without  human  interference. 

FEDERAL  PAY 

Mr.  Olver.  Well,  let  me  follow  one  more  just  small  thing,  and 
I  think  it  may  have  been  touched  on  a  bit,  but  the  budget  that  you 
are  presenting  has  what  you  believe  is  enough  money  for  a  1.6-per- 
cent pay  increase.  Is  that  what  I  understand? 

And  the  issue  was  whether  it  would  be  national  or  locality  or  a 
mixture  of  the  two.  How  does  that  get  decided?  Is  that  decided  in 
a  decentralized  way  or  is  that  decided  in  a  general  way  for  every- 
body or  on  a  nationwide  basis?  How  is  that  decided? 

Mr.  King.  What  we  are  hoping  is  that  the 

Mr.  Olver.  All  right,  I  have  just  been  told,  we  are  deciding  that. 
Is  that  right? 

Mr.  HOYER.  Ultimately,  we  will  have  to  set  it,  and  I  presume  we 
will  set  it  in  this  bill. 
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Mr.  Olver.  Yes.  But  that  will  be  a  consultation  across  this  table 
at  some  point,  around  and  across  this  table. 

Mr.  HOYER.  We  tried  to  start  it  today,  but  we  are  apparently 
going  to  have  it  in  the  future. 

Mr.  Lightfoot. 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Mr.  King,  I  have  got  two  or  three  more  or  less  technical  ques- 
tions and  they  may  have  been  asked  when  I  was  out  of  the  room, 
so  in  the  interest  of  brevity,  I  will  submit  them  for  the  record. 

TEAM  CONCEPT  OF  MANAGEMENT 

One  thing  that  we  are  seeing  in  management  in  the  private  sec- 
tor is  this  team  concept,  everything  from  manufacturing  plants  to 
offices  as  well.  Do  you  see  a  role  for  that  type  of  management  in 
government? 

Mr.  King.  Yes,  sir.  I  think  we  have  teams  now,  even  in  our  own 
agency,  in  our  own  Government.  I  think  we  are  moving  there.  I 
think  not  everything  lends  itself  to  a  team. 

What  is  interesting  right  now  is  the  Japanese  who  lead  the  team 
concept  are  now  starting  to  review  the  team  concept,  and  as  you 
probably  have  noticed  if  you  were  following  those  reports  of  the 
various  business  journals,  15  percent  of  the  Japanese  manufactur- 
ers have  pulled  back  from  the  total  team  concept.  They  still  use  the 
team  base  for  production,  for  the  work  area,  but  what  they  found 
is  total  team  reward  has  not  paid  off  at  quite  the  level  that  they 
had  hoped,  and  they  are  recognizing  both  team  and  individual  ef- 
fort, on  the  basis,  though,  of  team  recommendation. 

So  I  think  there  is  a  number — but  I  think  team  is  where  it  is 
going.  If  you  were  to  say,  "Where  is  the  trend,"  it  is  going  toward 
team,  no  question. 

Mr.  Lightfoot.  And  the  unions  seem  to  be  going  along  with  it 
as  well. 

Mr.  King.  The  conversation  I  have  heard  is  the  clear  understand- 
ing of  that.  And  I  must  say  I  was  heartened  by  both  the  under- 
standing and  the  recognition  that  we  are  going  to  be  talking  about 
a  smaller  Government,  but  I  think  in  that  process  it  is  going  to  be 
of  a  high  quality,  because  there  will  be  less  of  it  and  because  of  the 
technology  breakthrough  and  communications  and  the  linkages, 
and  part  of  the  question  is.  Are  we  going  to  really  be  competitive, 
as  the  Chairman  has  suggested,  for  salary  and  benefits  down- 
stream to  maintain  the  kind  of  work  force  that  we  are  going  to 
have  that  will  be  essential  in  the  future.  It  will  be  smaller,  but  it 
has  to  be  higher  paid  if  you  are  really  going  to  maintain  your  com- 
petitive position. 

Mr.  Lightfoot.  Which  in  a  way  goes  to  your  conversation  with 
Mr.  Wolf  earlier,  in  which  you  were  talking  about  getting  rid  of 
managers  that  aren't  really  managers. 

Mr.  King.  Yes,  sir,  and  that  is  exactly  the  overhead  we  can  no 
longer  bear  if  we  are  going  to  be  entrepreneurial.  And  that  is,  by 
the  way,  just  what  business  is  going  through.  He  is  right  on  target. 
On  the  other  hand,  it  shouldn't  just  be  arbitrarily  and  capriciously 
done. 

He  is  absolutely  correct,  somehow  we  shouldn't  be  taking  on  a 
generation  of  people  for  some  reason.  That  runs  so  counter  to  fair- 
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ness  and,  by  the  way,  to  your  normal  organizational  objectives,  and 
what  you  want  is  productivity.  I  don't  want  to  lose  corporate  mem- 
ory, either,  on  the  positive  side  of  that.  So  it  is  that  balance  we  are 
always  looking  for. 

HATCH  ACT 

Mr.  LiGHTFOOT.  I  would  only  second  Mr.  Wolfs  comments  as  far 
as  getting  this  thing  as  crystal  clear  as  we  can  on  the  Hatch  Act, 
because  I  think  there  is  a  gray  area  out  there.  There  is  a  lot  of  con- 
fusion. 

And,  you  know,  the  thing  about  the  political  appointees,  I  am  in 
agreement  with  Mr.  Wolf  and  I  think  Mr.  Hoyer.  If  you  are  a  politi- 
cal appointee,  you  ought  to  be  free  to  do  a  certain  amount  of  politi- 
cal activity,  regardless  of  who  you  claim  you  are,  as  far  as  your 
party  affiliation  is  concerned.  That  is  why  they  are  there  to  start 
with  to  a  great  degree. 

Again,  thsink  you  very  much  for  coming  and  I  will  just  submit 
some  questions.  You  can  answer  them  at  your  leisure. 

REDUCTIONS  IN  FORCE 

Mr.  Hoyer.  Thank  you.  The  RIFs. 

Mr.  King.  Yes,  Mr.  Chairman. 

Mr.  Hoyer.  Obviously  controversial,  tough  for  you,  you  indicated. 
Let  me  talk  to  you  about  them  just  briefly.  The  committee  under- 
stands that  0PM  delegated  some  of  its  background  investigation 
authority  to  agencies  such  as  Customs  and  DEA. 

Mr.  King.  That  is  correct,  sir. 

Mr.  Hoyer.  Which,  in  turn,  have  contracted  this  out  to  the  pri- 
vate sector,  at  least  that  is  the  assertion.  Should  this  authority  be 
delegated,  I  guess  is  the  threshold  question. 

Mr.  King.  Well,  the  authority  was  delegated  starting  in  1984. 
And  then  it  has  been  renewed  on  a  regular  basis,  as  I  understand 
it.  So  I  am  learning  the  history. 

In  1992 — by  the  way,  out  there  on  delegation  was  somewhere 
around  6,450  investigations.  So  we  made  a  list  of  the  agencies  that 
delegated  authority  for  investigations.  Out  of  those,  I  visited  the 
two  major  ones  and  I  am  scheduled  to  visit  every  single  group  that 
is  now — where  we  presently  have  investigations  that  we  have  dele- 
gated out. 

I  think  the  first  thing  we  have  to  understand  is  everyone  we  are 
going  to  be  talking  to,  we  are  going  to  be  talking  to  them  also  as 
customers  to  sell  them  other  products.  That  is  the  first  thing. 

Also,  all  of  these  folks  have  contracts  or  do  the  work  in-house. 
So  the  U.S.  Marshals  Service  or  somebody  in  the  inspector  gen- 
eral's offices  does  their  own  work  or  some  combination.  The  two 
biggest  ones,  DEA  and  Customs,  I  think  represent  4,000,  I  would 
guess  about  5,000  of  the  6400.  I  have  talked  to  both  of  them. 

They  have,  when  we  originally  requested  to  recall  it — I  am  trjdng 
to  think  of  how  to  best  characterize  a  rather  lengthy  letter — sug- 
gested that  they  might  very  well  see  us  in  court,  that  they  had  no 
interest.  It  was  based  on  our  costs  being  considerably  more  than 
the  contractors  they  were  using.  And  that  our  speed  in  getting  the 
investigations  done  left  a  great  deal  to  be  desired. 
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The  combination  they  found  unsatisfactory  as  customers,  and 
they  didn't  feel  comfortable  in  returning  to  0PM  after  eight  years 
or  slightly  less.  1986  was  the  other  big  year  where  we  gave  the 
work  away,  and  they — I  think  Customs  indicated  the  amount  they 
have  to  go  for  an  additional  appropriation  in  a  time  of  scarce  re- 
sources is  three-quarters  of  a  million  dollars  of  additional  costs  if 
they  used  us. 

I  visited  and  what  I  have  asked  is,  I  would  like  them  to  reopen, 
I  would  like  to  be  able  to  bid  for  their  business.  I  would  like  to  be 
able  to  go  at  this  in  a  competitive  fashion.  And,  if  possible,  if  our 
investigators,  the  ones  who  are  presently  facing  RIF,  would  like  to 
form  a  corporation,  we  would  do  everything  we  could  to  help  them, 
work  with  us  and  work  in  bidding  the  particular  contracts. 

But,  Mr.  Chairman,  we  are  talking  about,  we  needed  about 
72,000  investigations  a  year  to  break  even. 

Mr.  HOYER.  How  many? 

Mr.  King.  Seventy  two  thousand,  I  believe,  is  the  number. 

Mr.  Lafferty,  is  that  a  correct  number? 

Mr.  Lafferty.  Yes,  sir. 

Mr.  King.  And  72,000  investigations.  We  have  projected  48,000 
investigations  this  year.  We  are  now  projecting,  if  I  am  not  mis- 
taken, on  our  financial  tracking,  about  42,000.  So 

Mr.  HOYER.  You  need  72,000  at  present  levels,  employee  levels? 

Mr.  King.  Correct.  And  we  are  at  42.  So  that  the  6,000  that  are 
out  there,  although  they  would  be  important  to  stabilize  our  orga- 
nization in  its  new  configuration  after  this  RIF,  would  have  no  ap- 
preciable impact  on  this  present  RIF  if  the  work  were  returned  at 
this  moment.  So  that  what  we  are  trying 

Mr.  HOYER.  My  next  question,  then,  was,  how  many  RIFs  would 
have  been  avoided  if  this  hadn't  been  contracted  out?  Is  your  an- 
swer, no  appreciable  difference? 

Mr.  King.  No  appreciable  difference  in  RIFs  on  our  fiscal  trend 
line,  as  we  are  moving  toward  anti-deficiency  at  a  rate  that  is  lit- 
erally frightening  by  any  standard. 

Mr.  HOYER.  Any  difference  in  quality  between 

Mr.  King.  The  agencies  have  said  there  was  no  difference  in 
quality  after  several  years  of  being  away  from  us,  although  they 
weren't  positive,  at  first,  that  it  was  comparable.  So  I  was  trying 
to  work  to  a  hostile  audience  that  was  saying  positive  things  on 
quality,  Mr.  Chairman. 

Mr.  HOYER.  I  am  not  sure  I  understand.  What  they  are  saying 
is  that  for  substantially  less  dollars,  they  are  getting  the  same  level 
in  quality  of  investigations? 

Mr.  King.  That  is  correct,  and  faster,  sir. 

Mr.  HoYER.  Are  you  contemplating  more  RIFs  in  the  future? 

Mr.  King.  Again,  I  am  looking  for  equilibrium,  number  one,  in 
my  revolving  accounts.  I  don't  know  where  it  will  locate  to  get  that. 
I  am  out  there  marketing  and  trying  to  sell  that,  as  we  all  are. 

The  next  thing  is,  we  had  a  staff  of  people  that  were  part  of  the 
overhead  for  this  first  round  of  cuts.  We  are  going  to  have  to  go 
back  and  clean  out  some  of  the  overhead.  When  I  say  "clean  out," 
that  sounds  brutal.  We  are  going  to  have  to  look  at  the  people  who 
are  in  those  overhead  positions,  and  that  looks  like  the  second 
round.  And  that  is  why  the  buyout  that  quite  frankly  you  and  this 
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committee  have  been  working  on  is  so  important  to  us  as  we  are 
looking  to  the  future,  sir. 

BUYOUTS 

Mr.  HOYER.  In  that  context,  if  we  had  the  buyout  authority,  do 
you  think  you  could  prevent  at  least  some  RIFs? 

Mr.  King.  Absolutely,  there  is  no  question.  If  there  is  even  prox- 
imity to  the  legislation  that  you  originally  worked  with,  sir,  and 
the  House  had  worked  with,  it  would  make,  I  believe,  a  substantial 
difference.  But  I  must  tell  you  that  some  of  the  bills  that  have  been 
discussed  aren't  viable.  They  will  have  little,  if  any,  effect  on  us. 

Mr.  Hover.  You  think  the  Clay  bill  that  currently  is  pending  will 
be  a  positive  step  forward? 

Mr.  King.  From  what  I  can  see  of  it  right  now,  it  is  a  positive 
step,  Mr.  Chairman. 

FULL-TIME  EQUIVALENTS 

Mr.  HoYER.  Okay.  I  have  got  some  questions.  I  want  to  leave  a 
little  bit  of  time  for  the  Inspector  General. 

We  used  a  base  of  2.134  million  employees  to  get  down  to  1.883. 
And  in  order  for  us  to  have  confidence  that  we  will  have  accom- 
plished what  we  said  we  were  going  to  do,  we  need  to  have  a  pretty 
good  handle  on  these  FTEs.  Very  tough  to  get  a  handle  on  what 
the  FTEs  are,  whether  they  include  reimbursables,  contract  em- 
ployees and  all  of  that. 

Mr.  King.  Ours  will  always  reflect  everyone.  And  if  it  isn't  there, 
it  was  a  mistake.  Because  we  are  rolling  everyone  into  our  full-time 
equivalencies,  Mr.  Chairman,  and  will  stay  that  way,  no  matter 
where  they  are.  If  you  need  them  segregated  out,  we  will  do  that, 
too. 

By  the  way,  Mr.  Chairman,  I  might  have  misspoken  briefly.  I 
want  the  record  to  reflect,  when  you  asked  about  the  buyouts, 
buyouts  will  be  of  almost  no  use  to  us,  no  matter  what  they  look 
like.  It  is  the  next  fiscal  year  for  us  that  is  absolutely  critical. 

Mr.  HOYER.  Fiscal  year  1995? 

Mr.  King.  Yes.  But  for  a  number  of  agencies  other  than  us,  it 
could  make  a  substantial  difference  and  the  sooner  they  are  done, 
the  more  people  it  will  help  in  this  fiscal  year  in  other  agencies. 
I  don't  want  to  ignore  that. 

Mr.  HoYER.  We  are  working  with  Mr.  Clay  to  try  to  see  if  we  can 
get  this  thing  done,  and  the  Majority  Leader,  Mr.  Mitchell. 

Mr.  King.  Your  sense  of  urgency  is  deeply  appreciated  by  all  of 
us  in  the  Federal  service,  Mr.  Chairman. 

Mr.  HOYER.  Thank  you.  Well,  it  is  shared,  I  think  as  you  passed 
without  objection  this  week  on  Monday — Tuesday,  I  guess. 

FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 

Let  me  ask  you  a  couple  questions.  I  sort  of  jumped  in  with  Mr. 
Wolf  But  I  think  this  is  an  important  point.  The  Federal  Employee 
Health  Benefit  Plan  is — if  we  had  alliances,  if  the  Clinton  plan 
passed,  there  would  only  be  probably  six  or  seven  alliances  in  the 
country,  larger  than  the  FEHBP:  California,  Illinois,  New  York, 
Florida,  Texas,  a  few  other  States.  And  that  is  assuming,  of  course, 
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that  they  did  not,  for  instance,  in  CaHfornia,  have  a  north,  central, 
south  alliance,  or  even  more  than  that.  As  I  heard  you  figure,  you 
said  168? 

Ms.  McGettigan.  One  hundred  and  sixty-four,  that  included  our 
IG  people,  Mr.  Chairman. 

Mr.  HoYER.  Okay.  How  many  IG  people? 

Mr.  King.  Thirty-six,  sir. 

By  the  way,  is  that  correct,  the  IG's  office?  I  see  they  are — they 
will  be  back  in  about  three  hours  with  the  answer.  Where's  Pat 
McFarland?  Pat,  what  is  the  answer?  Thirty-six,  right? 

Mr.  McFarland.  Thirty-six  is  fine. 

Mr.  King.  Okay,  thank  you  sir. 

Mr.  HOYER.  Is  it  also  correct? 

Mr.  McFarland.  Correct. 

Mr.  HOYER.  I  want  to  make  this  clear.  This  is  an  important 
issue.  The  American  public  are  being  misled  on  one  of  the  most  im- 
portant concerns  in  their  family  lives.  Harry  and  Louise  ads  are 
dishonest.  Is  9  million  the  ballpark  figure  for  the  Federal  Employee 
Health  Benefit  Plan  employees,  including  spouses  and  dependents, 
annuitants  and  their  dependents. 

Mr.  King.  That  is  correct. 

Mr.  Hover.  You  are  talking  about  9  million  strong.  Are  you  tell- 
ing me  that  128  people  plus  the  36  people  from  the  IG  run  that 
program? 

Mr.  King.  That  is  correct,  Mr.  Chairman. 

Mr.  Hoyer.  Would  that  be  analogous  to  an  alliance  that  would 
be  composed  of  the  consumers  and  the  business  sector  in 
overseeing  a  health  alliance  of  9  million  people? 

Mr.  King.  Certainly  would,  wouldn't  it,  Curt? 

Mr.  Smith.  There  are  clearly  some  functions  that  the  alliance 
would  have  that  FEHBP  does  not  have,  for  example,  cost  controls 
in  the  outyears  and  setting  up  data  processes  that  are  more  com- 
plicated because  they  go  across  employers. 

Mr.  King.  I  think  that  apart  from  the  initial  costs,  and  a  number 
of  those  other  differences,  the  methodology  could  well  serve  as  a 
model.  You  don't  have  to  reinvent  the  entire  wheel,  using  us  as 
possibly  one  of  the  models. 

Would  that  be  fair?  You  could  bring  down  the  overall  costs  be- 
cause each  one  of  these  doesn't  have  to  be  reinvented.  If  they  are 
structured  that  way,  you  hold  down  costs. 

Mr.  Hoyer.  I  am  going  to  ask  Mr.  Magaziner  to  work  with  your 
office  to  see  what  additional — maybe  the  committees  are  doing  this, 
but  I  want  this  committee  to  have  a  handle  on  that,  I  want  to  have 
a  handle  on  it.  Whatever  the  merits  or  demerits  of  the  President's 
health  care  proposal,  which,  by  the  way,  I  am  a  cosponsor  of,  we 
ought  to  have  the  honest  information  as  to  what  in  fact  it  will  take 
to  administer  these  purchasing  cooperatives,  whatever  we  call 
them,  and  if  we  can  do  it  in  FEHBP  with  that  kind  of  personnel 
level,  as  opposed  to  50,000  or  500,000  personnel. 

annuitants  health  benefits 

Let  me  ask  a  second  question,  then  I  will  go  again  to  Mr.  Light- 
foot.  Are  there  sufficient  funds  included  in  this  budget  to  ensure 
that  the  FEHBP  benefits  will  be  maintained  at  present  levels? 
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Mr.  King.  Unless  something  absolutely  extraordinary  should 
happen,  and  it  is  beyond  my  horizon,  the  answer  to  that  would  be 
yes,  Mr.  Chairman. 

Mr.  HOYER.  It  is  about  a  10  percent  increase,  as  I  saw. 

Mr.  King.  Yes. 

Mr.  HOYER.  You  indicated  in  your  testimony  that  that  was  a 
combination,  I  presume,  of  the  increase  in  health  care  costs,  but 
also  in  numbers  of  employees. 

Mr.  King.  Yes,  sir. 

Mr.  HOYER.  Growing  number  of  employees,  what  did  that  mean? 

Mr.  Smith.  Growing  number  of  retirees.  This  is  the  account  you 
appropriate  to  pay  for  retirees,  and  their  numbers  will  go  up  as 
well. 

Mr.  Hover.  Okay.  So  that  is  what  you  are  projecting  that  on. 

Mr.  Smith.  And  for  reassurance,  we  have  made  our  projections 
and  asked  for  the  amount  of  money  we  think  is  comfortable  to 
guarantee  exactly  the  result  that  you  want.  And  with  the  appro- 
priation request  the  account  would  have  still  $450  million  in  it  at 
the  end  of  the  year,  so  we  have  that  much  margin  there. 

Mr.  HOYER.  I  understand. 

Mr.  Wolf. 

Mr.  Wolf.  Thank  you,  Mr.  Chairman. 

HEALTH  CARE  REFORM 

On  the  whole  question  of  the  Clinton  plan,  which  we  won't  de- 
bate, but  there  are  national  health  boards  and  drug  boards  and 
there  are  a  lot  of  other  things.  And  I  didn't  want  to  get  into  it.  I 
don't  favor  the  Clinton  plan,  but  I  just  think  the  point  is  and  I 
think  there  would  be  a  unanimous  feeling  here  that  we  don't  want 
to  destroy  the  FEHBP.  And  particularly  since  you  did  give  the  op- 
portunity for  the  postal  people  to  keep  theirs,  I  think  it  would  be 
fair  to  do  the  same  thing. 

MILITARY  PAY  INCREASE 

I  want  to  get  back  to  a  couple  questions.  One  is  the  1.6  percent 
it  is  really  not  going  to  be  enough.  What  is  it  going  to  be  for  the 
military? 

Mr.  King.  I  don't  know,  sir.  Do  you  have  military? 

Ms.  Fiss.  We  can  get  that  number. 

Mr.  King.  We  can  get  that  for  the  committee,  Mr.  Chairman. 

[The  information  follows:] 

The  FY  1995  budget  provides  $0.7  billion  for  a  1.6  percent  across-the-board  mili- 
tary pay  raise. 

Mr.  Wolf.  Does  anybody  out  there  know  what  the  military  pay 
raise  is? 

Mr.  HOYER.  You  mean  included  in  the  budget?  The  budget  con- 
templates— well,  frankly,  I  don't  know  about  the  Sabo  budget,  but 
as  I  understand  the  administration  budget,  they  contemplated  a 
comparable  figure. 

Mr.  Wolf.  One  point  six? 

Mr.  HOYER.  Yes.  There  is  a  mirror — the  law  currently  has  a  mir- 
ror figure.  The  interesting  thing,  as  Mr.  Wolf  knows,  is  the  mirror 
figure  was  pushed  by  the  military  because  the  civilians  were  get- 


399 

ting  more.  Then,  of  course,  in  the  1980s  it  turned  around.  That  dif- 
ferential went  to  the  miUtary,  as  you  recall,  the  uniformed  person- 
nel got  more  than  the  civilians.  We  then  got  it  back  in  sync  for  a 
number  of  years.  It  then  from  time  to  time  got  out  of  sjoic.  But  it 
is  my  understanding  that  the  administration  proposed  a  com- 
parable. 

Mr.  Wolf.  I  don't  think  that  is  enough.  I  thought  the  military 
was  higher,  but  I  don't  know. 

Mr.  King.  We  will  get  back  to  you  with  that,  Mr.  Wolf. 

Mr.  Wolf.  But  1.6  billion,  you  would  just  not  even  keep  pace 
with  inflation.  And,  you  know,  you  are  going  to  empty  out  a  lot  of 
Federal  employees  who  aren't  awfully  happy  now,  and  did  you  have 
that? 

Mr.  FORMAN.  Mr.  Wolf,  we  have  the  DOD  budget.  It  includes  700 
million  for  similar  pay  raises  for  the  military,  and  we  are  just  as- 
suming that  would  be  the  same  1.6.  But  we  will  get  back  to  you 
to  confirm  that. 

Mr.  Wolf.  I  just  don't  think  it  is  going  to  be  enough. 

Mr.  HOYER.  The  Chair  rules  that  similar  means  comparable.  A 
lot  of  factors  support  the  Chair's  assertion. 

Mr.  Wolf.  It  was  actually  never  that  low  even  during  the  Bush 
administration,  and  they  weren't  always  as  friendly  as  they  could 
have  been.  And  I  just  think  hopefully  the  committee  can  deal  with 
that.  But  I  just — to  ask  people  to  fall  behind,  to  stay  even,  but  to 
fall  behind,  which  leads  me  to  the  second  question,  the  labor  policy 
issue. 

UNION  DUES 

If  you  were  to  have  a  check-off,  you  would  actually  be  exercising 
a  tax  on  these  Federal  employees.  They  would  actually  fall  farther, 
farther  behind.  And  if  a  Federal  employee,  he  or  she  elected  not  to 
join  a  union  and  you  had  a  check-off  on  them  and  the  check-off  you 
are  talking  about  a  60  percent  that  actually  is  being  kicked  around, 
you  would  actually  be  putting  an  additional  tax  on  them.  And  that 
is  not  fair.  And  I  am  going  to  oppose  it  very  strongly  and  speak 
out  everywhere  I  can  if  you  do  it. 

What  I  was  hoping  you  were  going  to  say  is  it,  is  not — I  mean, 
I  had  heard  mixed  signals,  that  Senator  Gore — ^Vice  President  Gore 
had  made  a  decision  that  that  was  not  going  to  be  moved  ahead. 

Mr.  King.  That  could  be.  I  am  left,  though,  with  the  partnership 
thing  of  let  the  folks  who  are  out  there  in  Government  make  their 
decision  on  a  shop-by-shop  basis. 

Mr.  Wolf.  But  they  are  not  making  it,  though.  Because  this 
partnership  is — but  the  partner,  the  unions,  are  with  the  man- 
agers. It  is  the  rank  and  file,  it  is  the  person  who  may  not  want 
to  join  the  union,  whether  it  be  for  religious  reasons  or  they  just 
don't  want  to  join  a  union.  Nobody  should  have  the  right  to  be  bar- 
gaining anywhere  to  tell  that  person  what  they  should  do.  So  you 
all  don't  have  even  a  right  with  this.  It  would  take  legislation.  So 
don't  send  it  up.  If  you  do,  I  mean,  it  is  going  to  be  a  fight  up  here. 

Mr.  King.  I  am  not  sending  legislation. 

Mr.  Wolf.  But  I  think  it  is  really  presumptuous  of  you  to  even 
think  that  anybody  has  the  right  to  make  that  decision.  I  mean, 
it  just  shouldn't  be.  We  have  never  had  it,  it  shouldn't  be.  And 
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frankly,  in  many  respects  I  am  a  cultural  Democrat.  My  dad  was 
a  policeman,  my  mom  worked  in  a  cafeteria,  my  grandparents  were 
all  Democrats.  I  am  not  anti-union.  I  get  supported  by  many  of  the 
Federal  employee  unions.  But  you  just  don't  have  the  right  to  make 
that  decision  for  somebody  who,  for  whatever  reason,  doesn't  want 
to  join.  And  to  set  a  figure  of  60  percent,  20  percent,  whatever,  it 
is  wrong.  It  is  almost  just  absolutely  flat — I  want  to  say  morally 
wrong,  but  just  wrong. 

So  I  just  hope,  and  you  are  the  spokesman  for  the  administra- 
tion, it  ought  not  to  come  up.  It  ought  to  be  dead.  I  don't  know  if 
it  is  dead  on  arrival,  but  just  don't  even  get  it  up  here,  because  we 
ought  not  even  have  to  do  it. 

And  if  you  do  it  and  you  put  a  1.6  percent  pay  raise  out  there, 
I  tell  you  the  morale  of  the  Federal  work  force  will  drop  big  time, 
big  time.  So  I  just  want  to  caution  you. 

I  was  a  Federal  employee,  my  wife  was  a  Federal  employee.  She 
put  me  through  law  school  as  a  Federal  employee.  My  dad  was  a 
policeman.  I  am  very  sjrmpathetic.  Don't  do  it.  It  will  not  be  good 
for  the  Federal  work  force,  it  really  will  not. 

FEDERAL  EMPLOYEES'  ADVOCATE 

The  last  issue  that  I  would  like  you  to  be  sensitive  to,  I  hope  you 
can  join  us  to  be  the  advocate,  is  I  really  worry  that  feds  are  being 
manipulated  by  certain  Members  of  Congress,  because  they  want 
to  move  something  to  their  district  to  show  that  they  have  some- 
thing back  home.  Senator  Byrd  tried  to  move  the  CIA  out  to  West 
Virginia.  We  stopped  it.  Now  they  are  moving  the  fingerprinting 
lab  out  there,  out  to  West  Virginia. 

And  I  got  a  letter.  Judge  Freeh — rather.  Judge  Sessions  promised 
that  any  employee  who  didn't  move  would  be  guaranteed  a  job. 
Now  they  came  up  last  week,  said  they  would  break  that  guaran- 
tee. Only  15  percent  of  the  people  are  moving.  So  they  are  out  of 
a  job.  And  then  they  come  three  days  later  and  tell  me  that  two 
more  divisions  are  moving.  It  is  your  job,  I  charge  you  with  it,  the 
record  should  show  that  it  is  incumbent  upon  being  it,  you  should 
be  an  advocate  for  the  Federal  employee.  You  should  be  the  res- 
ervoir whereby — and  during  the  first  Reagan  administration,  and 
I  am  a  conservative  Republican,  Don  Devine  was  not  an  advocate 
for  the  Federal  employee.  He  worked  in  some  respects  I  think  the 
other  side  of  it.  And  it  is  demoralizing. 

So  you  are  hereby  charged — and  seriously,  you  should  take  this 
as  important,  they  have  no  other  spokesman.  Mr.  Espy  speaks  for 
the  farmers,  Mr.  Babbitt  speaks  for  the  environmentalists,  and  you 
just  go  on  down  the  line.  You  are  the  advocate  for  the  Federal  em- 
ployee. You  should  be  at  the  table,  you  should  talk  about  it,  you 
should  be  there.  And  when  they  start  moving  these  people  out  and 
people  are  afraid  to  speak  out  because  they  don't  want  to  offend  the 
Senator  or  offend  some  Congressman,  you  know,  you  should  be 
there  for  them.  Because,  you  know,  the  Federal  employee,  the  Tim- 
othy McCarthy  who  stopped  the  bullet  that  would  have  killed 
President  Reagan  was  a  Federal  employee,  the  woman  who  stopped 
thalidomide  from  coming  into  the  country  was  a  Federal  employee, 
the  agent  that  all  of  us  want  to  see  stop  the  drugs  coming  into  our 
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country  so  it  doesn't  impact  on  our  kids  is  a  Federal  employee. 
There  isn't  anybody  else. 

And  frankly,  there  are  far  fewer  people — and  now  my  district  has 
been  dramatically  changed.  I  don't  really  have  a  lot  of  Federal  em- 
ployees in  my  district  anymore.  My  district  goes  down  to  the  Shen- 
andoah Valley  and  Skyline  Drive  and  Blue  Ridge  Mountains.  But 
we  need  some  advocates  for  them.  Mr.  Hoyer  has  been  one  and  I 
commend  him.  This  committee  has,  too.  But  they  are  feeling  lonely 
and,  Mr.  King,  you  are  it.  And  I  don't  mean  this  in  a  judgment 
way. 

It  is  your  obligation  and  duty  obviously  to  represent  the  adminis- 
tration and  the  President,  but  within  those  halls  to  be  at  the  table. 
If  you  don't  speak  out  for  them,  nobody  else  will  speak  out  for 
them. 

Mr.  King.  Well,  I  have  tried  since  the  day  I  arrived,  including 
my  Senate  testimony,  to  be  I  think  the  person  who  would  speak 
and  take  your  mandate  very,  very  seriously.  I  did  then,  I  still  do. 
I  have  spent  25  years  of  my  adult  life  on  public  payrolls.  I  have 
been  proud  of  every  minute  I  spent  there  and  the  people  I  have 
been  associated  with.  And  I  think  you  hit  the  nail  right  on  the 
head,  sir,  when  you  objected  to  those  who,  and  I  quote,  "have  stat- 
ed that  Government  is  a  mediocre  career  choice,  and  that  what  it 
needs  is  mediocrities  to  supply  it  with  labor,  and  the  best  and  the 
brightest  belong  in  the  private  sector." 

Now,  that  attitude,  expressed  in  a  number  of  different  ways  dur- 
ing a  number  of  years,  hasn't  helped,  you  are  absolutely  correct. 
And  I  am  not  a  party  to  that,  because  I  am  one  of  the  people  they 
were  talking  about  and  I  review  myself  or  my  colleagues  in  that 
context.  So  we  could  not  agree  more. 

Mr.  Wolf.  Well,  that  is  good.  I  don't  have  any  other  questions. 
You  might  just  look  into,  if  I  could  just  ask  you,  if  you  would  look 
into  the  situation  with  the  move  of  the  FBI.  Most  of  these  people 
are  now  going  to  be  without  jobs.  You  might  see  what  is  going  on 
and  if  there  is  some  way  perhaps  you  can  have  a  job  fair  or  do 
something  special. 

Mr.  King.  Immediately  following  the  placement  of  my — no,  we 
work  with  anybody. 

Mr.  Wolf.  Well,  I  understand  that  is  your  obligation,  but  these 
people,  too. 

Mr.  King.  No,  we  would  be  delighted  to  work  with  any  Federal 
employee  anywhere. 

Mr.  Wolf.  I  am  not  so  sure  the  FBI  is  going  to  do  a  job  fair.  And 
so  if  you  all  would  look  at  it  to  see  what  you  could  do,  I  would  ap- 
preciate it. 

Mr.  King.  I  hear  you. 

Mr.  Hoyer.  Thank  you. 

retirement  financing  proposal 

Mr.  Hoyer.  The  administration  proposes  a  change  to  the  retire- 
ment financing,  cause  the  agencies  to  pay  for  the  full  government 
share  of  benefits  covered  by  CSRS.  Is  this  the  source  of  the  $595 
billion? 

Mr.  Smith.  Yes,  sir,  it  is. 
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Mr.  HOYER.  Okay.  What  are  the  programmatic  benefits  to  that 
accounting  change? 

Mr.  King.  I  don't  think  there  is 

Mr.  Smith.  It  shows  you  where  the  cost  is  being  incurred,  which 
is  the  argument  in  favor  of  it.  And  this  is  a  trial  balloon  that  we 
floated  to  have  this  conversation.  But  it  shows  you  exactly  what  it 
is  costing  you  to  employ  people,  because  you  are  seeing  the  full  ac- 
crual value  of  their  retirement  every  time  you  have  a  payroll. 

Mr.  King.  And  also,  Mr.  Chairman,  if  you  will  bear  with  me  in 
an  analogy,  if  at  some  point  you  saw  this  as  an  hourglass  configu- 
ration, if  you  saw  it  as  an  irrigation,  water-gathering  system,  and 
you  dug  in  the  furrows  at  this  time  so  the  water  came  into  your 
reservoir,  you  might  say  your  fully-funded  system,  and  downstream 
would  be  where  it  flowed  back  out  to  the  individuals,  if  you  would 
take  it  off  budget,  it  would  be  a  self-paying  mechanism,  and  this 
would  be  your  structure  for  this. 

I  don't  know  whether  that  is  the  purpose  of  this  proposal,  but 
that  is  the  positive  side  I  see,  that  it  promotes  the  recognition  of 
this  liability,  because  right  now,  as  you  know,  Mr.  Chairman,  a  lot 
of  these  things  are  in  jeopardy  because  people  made  electronic 
transfers,  but  there  is  no  cash  there,  there  is  no  earning  capacity, 
and  there  is  no  real  ability  to  talk  about  it  in  real  time  payments. 

Mr.  FORMAN.  Mr.  Chairman,  I  might  just  add  that,  this  morning, 
Alice  Rivlin  testified  before  the  House  Post  Office  and  Civil  Service 
Committee  and  if  I  might  paraphrase  her,  she  said  that  this 
change  was  a  matter  of  changing  our  accounting  methods  to  better 
reflect  proper  cost  accounting  practice.  So  it  was  largely  a  cost-ac- 
counting effort. 

Mr.  HoYER.  Will  it  have  any  effect  on  the  $595  billion  in  un- 
funded liability  in  CSRS? 

Mr.  Smith.  We  will  essentially  stop  it  from  growing.  It  won't  re- 
duce it,  and  technical  calculations  let  it  grow  a  little  bit,  but  mostly 
it  stops  it. 

Mr.  King.  But  it  is  not  real,  Curt.  I  mean  I  don't  have  to  tell  you. 

Mr.  HOYER.  Go  ahead,  tell  me. 

Mr.  King.  It  is  electronic  transfer — there  is  no  cash.  There  is  no 
earning  power.  But  it  might  be  an  interesting  chart  or  map. 

Mr.  HOYER.  That  is  right.  I  understand  what  you  are  saying. 

All  right.  I  have  a  number  of  other  questions.  However,  I  want 
also  to  hear  from  our  friends  in  the  inspector  general's  office. 

I  have  a  number  of  other  questions.  I  will  submit  them  to  you. 
If  you  will  answer,  give  us  good  answers,  but  I  don't  want  to  take 
a  lot  of  time  of  your  people.  I  share  Mr.  Wolfs  thought  and  I  am 
sure  you  do,  too.  We  don't  have  the  authority  to  charge  you,  but 
the  fact  is  I  understand  what  he  was  saying.  You  do,  too.  We  need 
to  be  an  advocate  for  our  employees. 

Federal  employees,  I  have  asked — I  think  I  mentioned  this  to  you 
in  my  office — almost  without  fail,  I  have  asked  every  manager  in 
the  Federal  system  who  has  come  from  the  private  sector  to  com- 
pare for  me  their  private  sector  experience  with  respect  to  their 
employees  and  their  public  sector  employees.  And  without  excep- 
tion, they  have  indicated  to  me,  usually,  that  they  came  in  with  a 
perception  that  they  would  find  a  marked  difference,  not  to  the 
good.  And  they  have  related  to  me  that  the  talent,  the  morale  and 
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the  commitment  of  their  Federal  employees  has  been  equal  to  or 
has  surpassed  that  of  the  private  sector  experience  they  have. 

Now,  we  obviously,  like  any  large  organization,  have  a  number 
of  people  in  government,  less  than  probably  4  to  3  percent,  who 
aren't  doing  the  job.  Maybe  it  is  less  than  that.  I  hope  it  is  less 
than  that.  And  very  frankly,  I  am  one  of  those  who  thinks  we 
ought  to  get  rid  of  those  folks  because  they  are  hurting  the  97  or 
98  percent  who  are.  And  I  think  we  made  it  very  difficult.  I  tell 
my  union  friends  that  as  well,  of  whom  I  am  a  great  advocate. 

But  the  fact  of  the  matter  is  that  we  need  to  convince  the  Amer- 
ican public  of  what  the  truth  is.  And  that  is  that  they  have  an  out- 
standing work  force.  And  we  need  to  pay  them  comparably,  and  we 
need  to  be  their  advocates.  Because  believe  me,  as  you  well  know, 
they  have  enough  detractors,  and  the  detractors  for  the  most  part 
are  wrong. 

You  are  their  advocate.  We  want  to  help  you  advocate  on  their 
behalf. 

Thank  you  very  much  for  being  here  with  us. 

[Questions  submitted  for  the  record  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

PAY  ADJUSTMENTS 

Question.  The  Administration  proposes  a  2.6  percent  Employ- 
ment Cost  Index  (ECI)  adjustment,  a  locality  pay  adjustment,  and 
comparable  treatment  for  Federal  Wage  System  (FWS)  employees.  ECI 
and  locality  cost  $2.8  billion  under  current  law.  The  Administra- 
tion requests  $1.1  billion  of  the  increase.  Your  testimony  states 
(p.  6)  that  the  Administration  plans  to  "work  with  Congress, 
employee  organizations,  and  other  interested  parties  regarding  the 
desirability  of  distributing  the  pay  increase  as  a  national  pay 
raise,  locality  pay,  or  some  combination  of  the  two."  How  did  the 
Administration  derive  the  $1.1  billion  figure? 

Answer.  The  Administration  has  proposed  limiting  pay 
increases  for  executive  branch  employees  to  1.6  percent  for  FY 
1995.  The  $1.1  billion  estimate  in  the  President's  budget  would 
provide  full  funding  for  a  1.6  percent  pay  increase  for  all 
Executive  Branch  employees.  This  1.6  percent  could  be  granted  as 
a  general  increase  under  5  U.S.C.  5303  (based  on  the  Employment 
Cost  Index),  as  locality  pay  under  5  U.S.C.  5304,  or  as  some 
combination  of  the  two.  The  $1.1  billion  estimate  also  covers 
increases  for  employees  under  the  Federal  Wage  System. 

Question.  What  would  be  the  benefits  of  devoting  all  of  the 
$1.1  billion  to  the  ECI? 

Answer.  The  advantage  of  authorizing  an  ECI -based  adjustment 
in  lieu  of  locality  pay  is  that  ECI -based  increases  apply  to  more 
employees.  ECI -based  increases  apply  to  all  statutory  pay  plans 
and  all  duty  stations.  The  locality  pay  law  limits  locality 
payments  to  GS  employees  in  the  48  contiguous  States  and  the 
District  of  Columbia.  While  locality  pay  has  been  extended  to 
other  pay  plans,  such  as  the  Senior  Executive  Service  and  adminis- 
trative law  judges,  it  is  not  authorized  for  employees  already 
receiving  higher  interim  geographic  adjustments,  higher  special 
geographic  adjustments  for  law  enforcement  officers,  or  higher 
special  salary  rates  under  5  U.S.C.  5305,  or  for  employees 
stationed  in  Alaska,  Hawaii,  or  outside  the  U.S. 

Question.  What  would  be  the  benefits  of  devoting  all  of  the 
increase  to  locality  pay? 

Answer.  The  advantage  of  authorizing  locality  pay  is  that  the 
Government  takes  another  step  towards  eliminating  local  disparities 
between  the  pay  of  Federal  and  non-Federal  workers. 

Question.  What  would  be  the  impact  on  Government  operations 
of  absorbing  the  full  $2.8  billion  increase?  Might  this  cause 
additional  RIF's? 

Answer.  Many  agencies  faced  budget  reductions  in  FY  1994  just 
as  large  locality  pay  increases  went  into  effect.  With  further 
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reductions  in  FY  1995,  it  is  likely  that  agencies  with  a  large 
proportion  of  budget  going  toward  salaries  will  need  to  reduce 
staffing  levels.  The  severity  of  the  shortfall  will  vary  by 
agency;  each  agency  is  in  the  best  position  to  assess  the  impact  on 
its  operations. 

Question.  Could  the  full  locality  increase  and  pay  raise  be 
financed  by  taking  reductions  in  service  contracts,  as  recommended 
by  the  unions?  How  would  reductions  in  service  contracts  be 
distributed  across  agencies? 

Answer.  0PM  is  not  in  a  position  to  assess  reductions  in 
service  contracts.  We  would  expect  that  the  situation  would  vary 
markedly  from  agency  to  agency  and  from  contract  to  contract  and 
would  depend  on  the  provisions  and  duration  of  each  existing 
contract . 

Question.  What  will  be  the  total  cost  of  the  projected 
Federal  Wage  System  adjustment? 

Answer.  The  annualized  cost  of  the  President's  FY  1995  budget 
proposal  for  Federal  Wage  System  (FWS)  pay  adjustments  is: 

$  146  million  If  the  General  Schedule  gets  only  ECI  {1.6  per- 
cent), so  FWS  has  1.6  percent  pay  cap. 

$  127  million  If  the  General  Schedule  gets  only  locality  pay 
(three-tenths  closure) ,  so  FWS  has  one-eighth 
closure. 

$  191  million  If  the  General  Schedule  gets  both  increases,  equal- 
ly split--ECI  (0.8  percent)  and  locality  pay  (lim- 
ited to  a  total  of  0.8  percent) --so  FWS  has  0.8 
percent  pay  cap  plus  one -eighth  closure  of  residual 
gap. 

These  figures  reflect  the  1-year  cost  of  the  budget  proposal  and 
include  those  costs  that  would  be  incurred  during  FY  1995  and  part 
of  FY  1996. 

Question.  What  is  the  turnover  rate  among  FWS  employees?  How 
does  this  compare  with  that  of  the  Federal  Government  overall? 

Answer.  During  FY  1993,  the  average  quit  rate  for  FWS  employ- 
ees was  1.8  percent.  The  average  overall  Federal  Government  quit 
rate,  including  the  FWS,  was  2.7  percent.  The  quit  rate  for 
General  Schedule  employees  was  2.9  percent.  (Quits  include 
voluntary  resignations,  plus  separations  by  employees  who  decline 
a  new  assignment,  abandon  a  position,  join  the  military,  or  fail  to 
return  to  a  position  following  a  military  furlough.  Quits  exclude 
resignations  in  lieu  of  a  reduction  in  force  or  other  involuntary 
action. ) 
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Question.  Federal  employees  under  special  rates  such  as  law 
enforcement  officers,  engineers,  doctors,  and  many  clerical 
positions  do  not  receive  pay  adjustments.  What  would  the  costs  of 
covering  such  categories  under  some  sort  of  locality  adjustment? 

Answer.  We  believe  it  would  be  helpful  to  you  to  review  the 
rationale  behind  the  policy  of  paying  special  rate  employees  the 
higher  of  their  special  rate  or  their  locality  rate  of  pay,  as 
opposed  to  paying  locality  pay  on  top  of  special  rates. 

Special  salary  rates  established  under  5  U.S.C.  5305  are  based 
on  significant  recruitment  or  retention  problems  for  specific 
grades  of  specific  occupations.  Generally,  the  rates  are  set  for 
a  specific  local  geographic  area;  however,  in  some  cases,  nation- 
wide special  rates  have  been  authorized.  Special  rates  are  not 
paid  in  recognition  of  or  as  a  reward  for  higher  levels  of 
knowledge,  training,  or  skills.  Such  factors  are  taken  into 
account  in  establishing  the  grade  of  each  position  under  the 
classification  system.  Special  rates  are  intended  to  reduce 
occupation-specific  pay  gaps,  but  only  to  the  extent  necessary  to 
ameliorate  serious  staffing  problems. 

Locality  pay  is  designed  to  close  the  gap  between  average 
General  Schedule  pay  (excluding  special  rates)  and  average  non- 
Federal  pay  in  each  locality  pay  area.  By  law,  a  single  locality 
pay  percentage  is  uniformly  applied  to  GS  pay  at  all  grades  of  all 
occupations  in  each  locality  pay  area. 

Special  rate  employees  are  already  receiving  a  rate  of  pay 
higher  than  the  GS  rate  that  applies  to  all  other  employees  at  the 
same  grade  and  step.  The  special  rates  for  most  engineers,  for 
example,  range  from  3  to  3  0  percent  above  GS  rates.  The  special 
rates  for  clerical  employees  also  range  from  3  to  30  percent  above 
GS  rates  in  certain  major  metropolitan  areas.  In  certain  health 
care  occupations,  special  rates  are  as  much  as  67  percent  above 
GS  rates.  Since  special  rates  are  higher  than  GS  rates,  special 
rates  have  already  reduced  or  eliminated  the  locality  pay  gap  for 
those  receiving  them.  In  fact,  the  payment  of  locality  payments  on 
top  of  special  rates  would,  over  time,  result  in  total  payments  far 
in  excess  of  the  market  rates  for  some  positions  covered  by  special 
rates.  Thus,  paying  locality  payments  on  top  of  special  rates 
would  be  inconsistent  with  the  purposes  of  both  the  special  rates 
program  and  the  locality  pay  program. 

Given  the  relationship  between  special  rates  and  locality  pay 
and  the  fact  that  the  calculation  of  locality  pay  gaps  excludes 
special  rates  from  comparisons  of  Federal  and  non- Federal  pay 
rates,  0PM  would  have  to  recalibrate  the  entire  locality  pay  system 
and  recompute  the  pay  gap  for  each  locality  pay  area  in  order  to 
determine  the  cost  of  providing  locality  payments  to  special  rate 
employees . 

It  should  be  noted  that  most  Federal  law  enforcement  officers 
are  not  receiving  special  rates  under  5  U.S.C.  5305.    Instead, 
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their  "special  rates"  are  fixed  by  law- -namely,  section  403  of  the 
Federal  Employees  Pay  Comparability  Act  of  1990  (FEPCA) .  These  law 
enforcement  "special  rates"  are  worldwide  pay  adjustments  estab- 
lished in  recognition  of  the  need  for  higher  entry-level  basic  pay 
rates  for  all  law  enforcement  officers.  By  law,  all  locality  and 
geographic  pay  adjustments  are  paid  on  top  of  these  law  enforcement 
rates.  Some  law  enforcement  officers  were  already  receiving 
special  geographic  adjustments  when  the  locality  pay  system  took 
effect.  Therefore,  where  the  special  law  enforcement  geographic 
adjustment  exceeded  the  locality  payment,  law  enforcement  officers 
received  no  pay  increase  in  January  1994. 

Question.  Have  some  of  the  benefits  of  special  rates  been 
eroded  because  of  locally  high  costs  of  living? 

Answer.  The  cost  of  living  in  a  particular  locality  is  not 
the  basis  for  establishing  or  increasing  special  salary  rates. 
Special  rates  are  established  when  agencies  are  experiencing  or  are 
likely  to  experience  significant  recruitment  or  retention  problems. 
Special  rates  are  then  set  at  levels  that  will  permit  adequate 
staffing. 

It  is  true  that  special  rate  employees  whose  special  rate 
exceeded  the  applicable  locality  rate  of  pay  received  no  pay 
increase  in  January  1994,  while  most  employees  not  receiving 
special  rates  received  an  increase  in  pay.  However,  as  noted 
above,  special  rate  employees  are  still  receiving  higher  rates  of 
pay  than  other  General  Schedule  employees  at  the  same  grade  levels. 

In  late  1993,  Federal  agencies  requested  that  special  rates  be 
increased  by  an  amount  equivalent  to  the  across-the-board  GS  pay 
adjustment  provided  by  FEPCA.  Because  this  pay  adjustment  was 
canceled  in  the  interest  of  deficit  reduction,  neither  the  General 
Schedule  nor  the  special  rate  schedules  were  increased.  However, 
if  a  serious  staffing  problem  were  to  develop  among  a  category  of 
special  rate  employees  in  a  specific  location,  the  employing 
agencies  may  always  request  that  0PM  approve  increases  in  their 
special  rates.  So  far,  no  agency  has  submitted  such  a  request  to 
0PM.  This  suggests  that,  despite  any  erosion  in  the  value  of 
special  rates  due  to  the  rising  cost  of  living,  their  value  remains 
high  enough  to  serve  their  statutory  purpose- -namely,  to  avoid 
unacceptable  levels  of  recruitment  or  retention  problems. 

Question.  What  are  0PM' s  plans  for  extending  locality  pay 
surveys  beyond  the  2  7  metropolitan  areas  currently  reviewed? 

Answer.  In  1994,  the  Bureau  of  Labor  Statistics  will  complete 
a  second  round  of  surveys  in  the  original  27  metropolitan  areas, 
plus  full  surveys  in  6  additional  metropolitan  areas.  This  will 
provide  the  President's  Pay  Agent  with  full  survey  data  on  a  total 
of  33  metropolitan  areas  (plus  the  "Rest  of  U.S."  locality  pay 
area)  for  the  local  comparability  adjustments  due  in  January  1995. 
The  six  new  areas,  which  were  selected  on  the  basis  of  General 
Schedule  employment,  are  Portland,  OR;  Columbus,  OH;  New  Orleans, 
LA;  Miami,  FL;  Albuquerque,  NM;  and  Richmond,  VA. 
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Additional  areas  may  be  added  in  1995  consistent  with 
available  BLS  resources.  The  Pay  Agent  will  be  meeting  soon  to 
make  that  decision. 


REDUCTIONS  IN  FORCE 

Question.  0PM  recently  sent  RIF  notices  to  523  employees, 
largely  due  to  decreases  in  demand  for  background  checks  and 
training  assistance.  The  Committee  understands  that  0PM  delegated 
some  of  its  background  investigation  authority  to  agencies  such  as 
Customs  and  DEA,  which  in  turn  have  contracted  this  work  to  the 
private  sector.   Should  this  authority  be  delegated? 

Answer.  So  long  as  Federal  agencies  continue  to  make  their 
own  decisions  about  whom  to  employ  and  to  whom  to  grant  security 
clearances,  there  is  no  exclusive  "right"  organization  to  do  the 
background  investigations.  As  a  matter  of  executive  branch  policy 
since  1953,  0PM  has  been  the  central,  independent  agency  for 
competitive  civil  service  positions. 

Question.  How  many  RIFs  would  have  been  avoided  if  the 
agencies  did  not  have  this  authority? 

Answer.  0PM  never  had  all  of  this  work  in  the  past.  The 
Customs  Service  had  used  its  own  investigators  for  many  years, 
until  1986.  At  the  Drug  Enforcement  Administration,  the  agency 
investigated  some  of  its  cases,  the  FBI  handled  some,  and  0PM 
handled  some.  If  0PM  took  over  all  of  the  cases  being  given  to  the 
contractors,  it  would  provide  work  for  up  to  75  employees  in  the 
future.  However,  it  would  not  have  averted  the  RIF  in  the  next  two 
months . 

Question.  Is  there  a  difference  in  quality  between  Government 
and  contracted  investigations?   How  do  you  measure  it? 

Answer.  0PM  regularly  samples  the  reports  of  cases  turned  in 
to  agencies  by  their  contractors.  We  review  them  against  the  same 
criteria  we  apply  to  our  own  cases.  We  give  the  agency  an 
individual  critique  of  any  errors  or  omissions.  Most  of  the  errors 
are  procedural  or  technical,  rather  than  substantive. 

Question.  Do  you  expect  more  RIFs  of  this  type  in  the  future? 
When  will  you  know  for  sure? 

Answer.  At  this  point,  we  are  not  anticipating  more  RIF's  in 
either  the  training  or  investigations  areas.  We  are  trying  to 
bring  staff,  income,  and  costs  into  equilibrium.  If  something  else 
unexpected  caused  another  major  drop  in  income,  we  could  not  today 
guarantee  that  there  would  not  be  a  RIF. 

Question.  If  buyout  authority  passed,  would  you  be  able  to 
use  it?   Would  it  prevent  RIFs? 
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Answer.  Yes,  buyout  authority  will  be  useful  for  Fiscal  Year 
1995.   No,  it  would  not  prevent  the  current  RIF. 

Question.  The  budget  projects  an  increase  in  the  revolving 
fund  of  $4  million,  from  $219  million  to  $223  million.  On  what  do 
you  base  this  projection?  T.'hat  steps  are  you  taking  to  make  it 
happen? 

Answer.  The  projection  was  based  on  estimated  increases  in 
activity  in  some  of  0PM' s  revolving  fund  programs  and  decreases  in 
activity  in  others.  For  example,  we  estimate  that  FY  1995  obliga- 
tions in  the  Investigations  program  will  decrease,  while  we  plan  to 
generate  new  revolving  fund  .  ork  through  reimbursable  projects  in 
our  Career  Entry  and  Personnel  Systems  and  Oversight  programs.  We 
are  working  closely  with  Federal  agencies  to  market  our  products 
and  services  in  the  following  areas:  assistance  in  selection, 
development,  and  retention  of  a  high  quality  workforce;  automa- 
tion of  staffing  operations;  and  technical  assistance  in  all  facets 
of  human  resources  management . 

The  increases  and  decreases  between  FY  1994  and  FY  1995  for 
each  revolving  fund  program  are  as  follows: 

FY  1995  Budget       Revised 
(in  thousands)    (in  thousands) 

FY  1994  Estimate  $218,559 

Human  Resources  Development  1,245  (3,190) 

DOD  Testing  414  414 

Investigations  (3,835)  (10,549) 

Career  Entry  4,246  4,246 

Personnel  Systems  and  Oversight  2,500  2,500 

Federal  Quality  Institute  26  26 

FY  1995  Changes  4,596  (6,553) 

FY  1995  Request  $223,155  $212,006 

Since  the  preparation  of  our  FY  1995  budget,  due  to  decreases 
in  the  estimated  workload  in  both  the  Investigations  and  Human 
Resources  Development  programs,  we  expect  revolving  fund  obliga- 
tions between  FY  1994  and  FY  1995  to  decrease  by  approximately  $6 
million. 

Question.  RIFs  may  occur  in  a  number  of  agencies  as  a  result 
of  the  proposed  252,000  FTE  reduction  in  the  Federal  workforce.  Do 
you  know  how  many  individuals  may  receive  RIF  notices  Government - 
wide  in  this  fiscal  year?   How  about  FY  1995? 

Answer.  Based  on  an  informal  survey  of  agency  personnel 
directors  conducted  by  0PM,  at  least  7,500  employees  may  be  reached 
for  separation  by  reduction  in  force  by  the  end  of  FY  1994. 
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However,  the  President  has  pledged  to  reduce  the  Federal 
workforce  by  100,000  Federal  employees.  (This  number  was  increased 
to  approximately  118,300  employees  in  the  President's  recent  budget 
proposal  to  Congress).  The  Vice  President's  National  Performance 
Review  (NPR)  report  recommended  an  additional  152,000  cuts  for  a 
total  of  252,000  employees.  Moreover,  the  NPR  calls  for  the 
delayering  of  the  Federal  workforce  through  the  elimination  of 
unnecessary  levels  of  management.  This  shrinking  and  "flattening- 
out"  of  the  bureaucracy  will  also  inevitably  lead  to  the  separation 
of  an  undetermined  number  of  employees- -possibly  through  RIF. 

The  number  of  RIFs  expected  in  FY  1995  is  difficult  to 
determine.  Changes  in  the  attrition  rate  (currently  running  far 
below  average  at  approximately  5  percent) ,  voluntary  early 
retirements,  and,  if  approved,  voluntary  separation  incentive 
payments  (buyouts)  will  affect  the  ability  of  agencies  to  downsize 
without  resorting  to  RIFs.  There  are  13  agencies  currently 
approved  for  expanded  early  retirement  authority  and  more  have 
contacted  0PM  for  information  and  guidance  on  requesting  the 
authority.  These  agencies  have  requested  authority  to  allow  early 
retirement  in  an  effort  to  deal  with  downsizing  and  the  projected 
cuts  that  may  occur  by  the  end  of  1995. 

Question.  Will  0PM  play  a  role  in  easing  the  impact  of  RIFs 
through  outplacment  assistance? 

Answer.  Yes.  0PM  has  developed  a  new  Interagency  Placement 
Program  (IPP)  which  is  designed  to  help  employees  who  will  be  or 
have  been  separated  because  of  downsizing  and  restructuring  find 
jobs  in  other  agencies.  This  program  replaces  the  0PM  Displaced 
Employee  and  Interagency  Placement  Assistance  Programs  as  these 
programs  could  not  handle  the  volume  of  displaced  workers  during 
this  "rightsizing"  time. 

Employees  registered  in  the  IPP  receive  special  employment 
consideration  over  candidates  who  do  not  have  competitive  status. 
Agencies  must  first  consult  the  IPP  inventory  before  filling 
positions  with  non-status  candidates,  ensuring  that  IPP  registrants 
receive  maximum  consideration  for  jobs  in  other  agencies.  The  new 
program  allows  registrants  to  be  considered  for  up  to  three 
positions  (at  or  below  the  grade  level  from  which  separated)  in  up 
to  five  geographic  locations.  Employees  register  through  their 
agency  personnel  offices. 

Question.  Will  0PM  play  a  role,  in  conjunction  with  0MB,  in 
distributing  the  impact  of  the  FTE  reduction  across  agencies? 

Answer.  0PM  will  make  itself  fully  available  to  0MB  and  will 
assist  in  any  way  necessary  to  accomplish  these  reductions. 

FTE  ACCOUNTING 

Question.  Your  testimony  states  "When  this  Administration 
took  office  on  January  20,  1993,  there  were  about  7,000  employees 
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at  0PM.  One  year  later  we  had  a  workforce  of  6,750.  One  year  from 
now,  we  expect  to  have  fewer  than  6,000  employees."  This  is  of 
course  very  different  from  FTE  levels.  OPM  had  5,879  FTE  in  1993, 
5991  in  1994,  and  5,754  in  1995.  How  many  contract  employees  did 
you  have  in  those  years? 

Answer.  OPM  has  had  no  contract  employees  in  FY  1993  and  FY 
1994  and  plans  to  have  none  in  FY  1995.  In  FY  1993  OPM  contracted 
for  expert  and  consultant  services  with  2  individuals  and  in  FY 
1994  with  3  individuals. 

Question.  What  is  the  "right"  size  for  OPM?  Do  you  have  a 
target? 

Answer.  We  do  not  have  a  specific  target.  We  will  be  working 
to  do  our  part  in  achieving  the  President's  personnel  reduction 
goals. 

Question.  You  mention  that  you  have  targeted  multiple  levels 
of  supervision.   What  management  levels  have  you  eliminated? 

Answer.  OPM  has  conducted  a  complete  review  of  the  management 
structure  of  the  agency.  Each  OPM  organization  has  identified  ways 
to  achieve  a  smaller,  more  efficient  organization  structure. 
Supervisory  positions  at  a  variety  of  organizational  levels  are 
being  identified  for  delayering. 

Question.  There  are  problems  in  accounting  for  personnel 
Government -wide .  We  have  some  idea  of  the  number  of  direct -hire 
FTE,  but  the  numbers  of  reimbursable  FTE,  personal  services 
contractors,  and  consulting  firm  employees  often  become  confused. 
If  we  reduce  direct-hire  FTE,  we  do  not  want  to  simply  increase  the 
number  of  contractors  and  consultants,  particularly  if  they  cost 
more  than  Government  employees,  as  OPM  recently  reported.  Has  OPM 
worked  with  0MB  to  develop  an  accounting  system  for  all  employees, 
including  contractors? 

Answer.  No.  OPM  does  not  collect  full-time-equivalent  (FTE) 
data  on  non-Federal  employees.  OPM  has  not  worked  with  0MB  on  an 
accounting  system  for  contractor  data. 

Question.   Would  such  a  system  be  feasible? 

Answer.  Probably  not.  OPM  data  systems  cover  only  Federal 
civilian  employees  as  defined  in  section  2105  of  title  5,  United 
States  Code.  Unless  an  expert  or  consultant,  for  example,  receives 
a  Federal  appointment,  information  is  neither  collected  nor  main- 
tained in  systems  under  OPM  control.  There  are  only  2700  experts 
and  consultants  currently  holding  appointments  as  Federal  employ- 
ees. 

REINVENTING  GOVERNMENT 

Question.  You  highlight  a  number  of  Government -wide  changes 
in  your  testimony:   recommendations  from  the  National  Partnership 
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Council  on  labor-management  relations,  abolition  of  70  percent  of 
the  Federal  Personnel  Manual  and  promoting  the  use  of  expanded 
demonstration  project  authority.  What  are  the  recommendations  of 
the   National    Partnership   Council    and  what    are   their    implications? 

Answer.  In  January  1994,  the  Council  adopted  and  sent  to  the 
President  proposals- -consistent  with  the  recommendations  of  the 
National  Performance  Review--on  (1)  changes  to  the  Federal 
labor -management  relations  statute,  (2)  the  creation  of  a  flexible 
and  responsive  hiring  system,  (3)  the  reform  of  the  General 
Schedule  classification  system,  and  (4)  the  reform  of  the  perfor- 
mance management  system.  These  proposals  are  compiled  in  the 
Report  to  the  President  on  Implementing  Recommendations  of  the 
National  Performance  Review.  A  copy  of  the  executive  summary  is 
attached. 

The  basic  implications  and  intent  of  the  Council's  proposals 
are  to  reinvent  human  resource  management  throughout  the  Federal 
Government.  To  that  end,  the  recommendations  generally  call  for 
decentralizing  personnel  policy  along  with  greater  employee 
involvement    in    its   development    and   implementation. 

Question.  What  will  be  the  impact  on  Government  efficiency  of 
abolition  of   most   of    the   Federal    Personnel   Manual? 

Answer.  The  abolition  of  the  Federal  Personnel  Manual  should 
have  a  positive  effect  on  Government  efficiency  because  it  removes 
barriers  and  increases  agencies'  flexibility  to  develop  personnel 
plans   and  systems   that   best   fit   their  missions. 

The  abolition  of  the  Federal  Personnel  Manual  must  be  viewed 
in  the  context  of  the  more  general  objective  of  moving  from  a 
centrally  controlled,  Governmentwide  personnel  system  to  more 
flexible  agency-based  personnel  systems.  The  FPM  was  at  the  heart 
of  the  excessively  detailed  command  and  control  system  used  by  0PM. 
With  the  abolishment  of  the  FPM,  agencies  would  still  be  required 
to  administer  their  personnel  systems  within  the  context  of  general 
civil  service  law  and  regulation.  Many  of  the  other  reforms 
proposed  by  the  National  Performance  Review,  such  as  a  simplified 
classification  system,  will  contribute  to  the  establishment  of 
agency-based  systems. 

The  objective  in  moving  to  agency  based  systems  is  that  they 
will  be  more  responsive  to  the  particular  demands  and  activities  of 
individual  agencies  and  provide  better  services  in  supporting  their 
missions.  Although  it  may  take  a  while  to  document  improvements 
under  agency  based  personnel  systems,  we  expect  them  to  become 
evident  in  such  things  as:  quicker  turnaround  time  in  filling 
vacancies,  raising  the  level  of  applicant  qualifications,  training 
employees  in  the  use  of  new  and  more  efficient  technologies,  and 
providing  mechanisms    in  which   skills   are   better  matched   to   jobs. 

0PM  has  been  working  with  agencies  to  get  them  to  focus  on 
human   resource    measures    that    contribute    to   mission   accomplishment. 
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We  hope  these  measures  will  show  improvements  in  services  that 
directly  affect  agency  mission  accomplishment. 

Question.  How  will  you  use  the  expanded  demonstration  project 
authority? 

Answer.  The  National  Partnership  Council  (NPC)  recommenda- 
tions include  a  major  expansion  of  the  demonstration  project 
authority.  Most  significantly,  current  limitations  on  the  size  and 
number  of  projects  would  be  removed.  0PM  would  be  authorized  to 
make  projects  permanent  if  labor  and  management  at  the  host  agency 
agreed.  Projects  could  be  implemented  more  quickly,  with  fewer 
process  requirements. 

The  recommendations  are  generally  in  keeping  with  those  of  the 
Merit  Systems  Protection  Board  in  its  1992  report  on  the  demonstra- 
tion authority.  0PM  also  published  an  internal  report  last 
December  that  came  to  many  of  the  same  conclusions  about  how  to 
make  the  demonstration  project  authority  a  more  effective  tool  for 
promoting  innovation  in  Federal  human  resources  management. 
Information  gained  from  demonstration  projects  has  been  critical 
for  developing  the  current  reinvention  agenda.  Innovations  such  as 
broad  banding  were  first  tried  out  in  demonstration  projects. 
Also,  demonstration  projects  have  been  developed  and  operated  on  a 
"partnership"  basis  since  the  authority  was  created  in  1978.  Labor 
and  management  must  both  approve  these  systems  before  they  can  be 
implemented. 

We  expect  to  use  an  expanded  demonstration  authority  in  a 
similar  fashion- -to  enhance  our  ability  to  test  "cutting  edge" 
ideas  and  practices,  and  to  develop  a  blueprint  for  the  next  wave 
of  innovation  in  Federal  human  resources  management. 

To  this  end,  we  are  embarking  on  the  creation  of  a  new  demon- 
stration project  agenda.  Working  with  agency  managers,  union 
representatives,  researchers,  and  others,  we  will  compile  a  list  of 
ideas  that  ought  to  be  tried  out.  We  will  then  work  with  interest- 
ed agencies  to  design  and  implement  specific  projects. 

In  addition  to  giving  more  latitude  for  demonstration 
projects,  the  NPC  recommendations  would  afford  Federal  agencies  the 
opportunity  to  adopt  "alternative  systems."  Like  demonstration 
projects,  agencies  would  be  permitted  to  deviate  from  standard  0PM- 
administered  human  resources  management  systems.  But  the  purpose 
would  be  not  so  much  experimentation  as  the  need  to  adopt  agency- 
based  systems  designed  to  best  meet  local  needs.  While  the  role 
0PM  would  play  in  approving  alternative  systems  is  not  yet  decided, 
we  would  expect  to  be  very  active  in  working  with  agency  "partners" 
--  management  and  labor  --to  design  and  implement  them. 

Question.  You  mentioned  that  you  would  investigate  simpli- 
fication of  the  position  classification  system.  What  is  wrong  with 
the  current  system? 
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Answer.  Over  the  past  20  years  there  have  been  numerous 
studies  that  identified  problems  with  the  General  Schedule 
classification  system.  These  problems  have  been  summarized  by  the 
National  Performance  Review.  The  National  Performance  Review  found 
that  the  current  classification  system,  with  its  strong  emphasis  on 
internal  equity,  is  not  sufficiently  flexible  to  support  individual 
agency  missions,  structures,  and  cultures,  or  to  respond  to  ever- 
changing  external  conditions.  They  found  that  it  lacks  credibility 
with  employees  and  managers  and  does  not  support  the  Government's 
goal  of  flatter,  less-hierarchical  organizations.  NPR  also  noted 
that  accountability  for  classification  is  fragmented  among  0PM, 
agency  personnel  staff,  and  agency  program  managers,  producing 
conflict  among  parties  and  preventing  any  one  party  from  assuming 
responsibility   for   the   consequences   of    classification  decisions. 

Question.  When  do  you  expect  to  have  preliminary  recommenda- 
tions? 

Answer.  Fortunately,  we  are  already  past  the  stage  of 
preliminary  recommendations  for  reform.  The  National  Partnership 
Council's  report  to  the  President  contains  specific  proposals  to 
make  the  classification  system  more  useful  to  Federal  agencies 
while  retaining  employee  equity.  The  NPC  report  recommends 
amending  the  law  to  allow  agency  broadbanding  systems  and  to  grant 
agencies  a  greater  degree  of  autonomy  for  classification  than  they 
now  possess.  In  addition  to  pursuing  such  legislative  changes,  0PM 
is  working  closely  with  agencies  to  introduce  administrative 
simplifications  to  the  system  and  to  automate  classification 
processes . 

REINVENTING  0PM 

Question.  In  your  testimony,  you  mention  that  0PM  should  move 
from  personnel  system  oversight  to  "being  a  more  entrepreneurial 
consultant  and  a  partner  with  other  Federal  agencies."  Does  this 
mean  that  you  would  expand  reimbursements  --  marketing  0PM  services 
for  money? 

Answer.  The  answer  is  "yes,"  but  it  must  be  understood  in 
context.  A  fundamental  change  now  underway  in  0PM  is  that  we  are 
focusing  less  on  oversight  of  personnel  processes  and  more  on 
helping  agencies  make  the  best  use  of  their  workforces  in  accom- 
plishing their  missions.  I  truly  believe  we  would  be  making  this 
change  at  this  time  regardless  of  our  funding  situation.  This  type 
of  assistance  is  needed  by  many  agencies  and  0PM  is  uniquely 
qualified  to  provide  it.  As  it  happens,  the  only  way  we  can  do  a 
creditable  job  as  consultants  within  current  appropriations  is  for 
our  client  agencies  to  reimburse  us  for  the  more  extensive  services 
of  this  type  that  we  provide.  We  expect  to  increase  our  reimburs- 
able activity  significantly  in  FY  1994  and  FY  1995.  We  anticipate 
that  as  agencies  begin  implementing  independent  human  resource 
management  programs  at  the  same  time  that  they  are  downsizing,  they 
will  increasingly  call  on  us  for  support  in  automated  agency 
staffing  systems,  recruitment  and  selection  assistance,  and 
workforce  assessments. 
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Question.   What  services  do  you  intend  to  market? 

Answer.  We  plan  to  provide  services  and  technical  assistance 
on  all  facets  of  human  resource  management  to  help  agencies  deal 
with  the  changes  anticipated  in  the  recommendations  of  the  National 
Performance  Review.   Examples  include: 

restructuring/downsizing; 

streamlining  agency  personnel  operations  through  automation; 

organizational  effectiveness  measurement; 

introducing  labor-management  partnerships; 

developing  training  and  selection  assessment  tools; 

improving  performance  management ; 

providing  job  information  and  marketing  systems;  and 

workforce  planning/diversity. 

Question.   How  will  you  market  your  services? 

Answer.  Our  key  strategy  is  to  build  on  our  core  expertise 
and  experience  to  tailor  products  and  services  to  meet  the  specific 
needs  of  agencies.  We  have  been  assisting  agencies  in  meeting 
their  unique  human  resource  management  needs  on  a  reimbursable 
basis  for  many  years.  Examples  include  test  administration,  test 
development,  and  training  delivery. 

Our  first  order  of  business  is  making  the  Federal  community 
aware  of  our  unique  capabilities  as  the  provider  of  human  resource 
management  products  and  services. 

We  will  work  directly  with  agencies  to  see  what  assistance 
they  are  most  interested  in.   We  have  already  begun  these  meetings. 

We  will  hold  showcases  to  highlight  our  products  and  services, 
and  show  how  we  can  tailor  them  for  a  specific  agency. 

We  will  link  our  marketing  efforts  to  the  agencies'  own 
mandates  to  reinvent . 

We  will  use  computer  networks,  bulletin  boards,  and  telephone 
systems  to  market  and  deliver  our  services. 

We  are  developing  an  OPM-wide  approach  to  marketing  that  will 
make  it  easy  for  our  customers  to  select  products  and  services  from 
different  0PM  offices. 

Question.  Will  this  require  a  different  skill  mix  among  0PM 
employees?  If  so,  will  you  hire  new  employees  or  retrain  existing 
staff? 
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Answer.  A  key  rationale  behind  our  marketing  approach  is 
that  0PM  has  the  expertise  --  the  skills  mix  --to  provide  services 
to  agencies.  However,  as  we  reduce  our  direct  operational  activi- 
ties and  increase  our  agency  assistance,  we  may  need  to  shift  our 
skills  mix,  to  add  more  in  areas  of  automation  and  organizational 
measurement,  for  example,  and  to  emphasize  using  our  skills  to 
provide  customized  support  to  agencies.  We  expect  to  fulfill  this 
responsibility  in  a  spirit  of  partnership  and  assistance  that  will 
result  in  agencies  having  better  access  to  the  information  they 
need  to  become  more   effective  managers   of   their  human   resources. 

Currently,  we  have  an  agency-wide  hiring  freeze.  We  expect  to 
retrain  our  existing  staff   as  our   skills  mix   requirements   change. 

Question.  In  what  matters  would  0PM  preserve  an  oversight 
function? 

Answer.  Under  the  proposed  legislative  changes  resulting  from 
the  National  Performance  Review,  0PM' s  oversight  role  will  be 
greatly  reduced.  However,  we  will  retain  responsibility  for 
Government wide  support  of  our  title  5  mandate  for  a  qualified  and 
diverse  workforce,  managed  in  accordance  with  merit  system 
principles.  We  expect  to  fulfill  this  responsibility  in  a  spirit 
of  partnership  and  assistance  that  will  result  in  agencies  having 
better  access  to  the  information  they  need  to  become  more  effective 
managers   of    their  human   resources. 

WORKFORCE   DIVERSITY 

Question.  Across  the  board  staffing  cuts  may  jeopardize 
recent  gains  in  affirmative  action.  What  can  be  done  to  preserve 
these  gains? 

Answer.  To  keep  the  gains  the  Federal  Government  has  achieved 
in  affirmative  action,  new  approaches  to  downsizing  are  needed. 
Neither  tinkering  with  RIF  procedures,  nor  requiring  agencies  to  go 
through  elaborate  workforce  planning  exercises  before  conducting 
RIFs  is  a  solution  to  preserving  affirmative  action  gains.  The 
answer  is  avoiding  involuntary  separations  by  using  outplacement, 
retraining,  early  retirement,  and  targeted  voluntary  separation 
incentives  already  successfully  implemented  in  the  Department  of 
Defense  and  now  under  consideration  in  Congress  for  the  rest  of  the 
Federal   Government. 


HEALTH   CARE 

Question.  How  will  the  benefits  proposed  as  part  of  the 
President's  universal  health  care  proposal  compare  to  those 
currently  available   to   Federal   employees? 

Answer.  Generally,  the  benefit  packages  are  comparable. 
While  hospitalization  under  some  circumstances  becomes  more 
expensive,    total   possible  out -of   pocket   costs  go  down,    and  services 
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covered   under   major   medical     (like    office    visits)    become    less 
expensive . 

RETIREMENT   AND    INSURANCE 

Question.  The  Administration  proposes  a  change  to  retirement 
financing  causing  agencies  to  pay  for  the  full  Government  share  of 
retirement  benefits  covered  by  the  Civil  Service  Retirement  System. 
Is  this  the  source  of  the  one-time  $5.9  billion  adjustment  to 
retirement    shovm   in   the    President's   Budget? 

Answer.  Yes.  The  $5.9  billion  identified  in  the  Budget  is 
the  additional  amount  that  agencies  will  be  required  to  contribute 
to  ALL  Federal  retirement  systems  covered  by  this  proposal.  Of 
this  amount,  $5.3  billion  will  be  deposited  in  the  Civil  Service 
Retirement    and  Disability   Fund. 

Question.  What  are  the  programmatic  benefits  of  the  proposed 
accounting   change? 

Answer.  Currently,  agencies  and  Civil  Service  Retirement 
System  (CSRS)  employees  each  contribute  7  percent  of  payroll  to 
finance  CSRS  retirement  benefits  (total  14  percent) .  The  real  cost 
of  benefits  is  25.1  percent  of  payroll.  The  proposal  would  require 
agencies  to  contribute  the  difference  between  the  real  cost  and  the 
portion    financed  by  employees    (18.1   percent). 

The   benefits   of    this   proposal    are   as    follows: 

•  It  makes  agencies  responsible  for  paying  the  full  employer 
cost  of  retirement  benefits,  enabling  them  to  make  more 
rational    resource   decisions. 

•  The  additional  funds  will  help  stop  the  increase  in  the 
unfunded   liability. 

Question.  Will  it  affect  the  $595  billion  in  unfunded 
liabilities   under   the   CSRS? 

Answer.  The  retirement  reform  proposal  will  essentially  stop 
the  unfunded  liability  from  growing.  Technical  changes  and 
foregone  interest  may  cause  it  to  grow  a  bit,  but  basically  it  will 
remain   at    today's    level. 

Question.  Do  you  see  the  $595  billion  unfunded  liabilities  as 
a  serious  problem?  Under  what  conditions  would  the  Fund  not  have 
enough  money   to  pay   retirees? 

Answer.  Although  the  unfunded  liability  is  a  source  of 
concern,  the  Congress  has  taken  appropriate  measures  to  ensure  that 
benefits  payable  to  CSRS  annuitants  are  adequately  financed.  As 
long  as  the  Congress  continues  to  follow  the  current  financing 
provisions,    the   Retirement    Fund  will    always   have    sufficient 
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resources  to  pay  benefits.  However,  the  debate  surrounding  the 
existence  of  the  unfunded  liability  is  likely  to  continue  as 
legislators  and  the  general  public  are  forced  to  fineince  a  portion 
of   CSRS   benefits   with   future    taxpayer  dollars. 

Question.  The  President's  budget  cites  inadequate  oversight 
of  insurance  carriers  as  a  serious  management  weakness  -  -  leading 
to  unreasonably  high  insurance  costs.  How  has  this  problem  arisen? 
What   are   you  doing   about    it? 

Answer.  We  have  always  been  committed  to  a  program  free  of 
fraud  and  have  had  in  place  mechanisms  to  safeguard  the  program's 
financial  integrity.  We  recognize,  however,  that  without  strength- 
ening program  management  control  standards  there  is  the  potential 
for  unreasonably  high  insurance  costs .  We  have  therefore  taken  the 
following  measures: 

•  To  improve  contract  administration,  we  have  implemented  a 
letter  of  credit  arrangement  with  Federal  Employees  Health 
Benefits  Program  (FEHBP)  carriers,  promoted  the  use  of  a  fraud 
hotline  number,  developed  performance  standards  to  be  fully 
implemented  by  FEHBP  carriers  during  the  1994  contract  year, 
and  initiated  program  reviews  of  carriers  with  on-site  visits 
where  we  observe  operations,  track  the  progress  of  a  claim 
through  the  system,  and  monitor  their  control  mechanisms.  We 
will  diligently  monitor  carrier  performance  and  take  appropri- 
ate actions,  ranging  from  reduced  service  charge  payments  to 
debarment  from  the  Program,  against  carriers  not  in  compli- 
ance . 

•  During  FY  1993,  a  pilot  project  demonstrated  that  agencies  can 
successfully  generate  premium  and  enrollment  information  for 
use  by  0PM  and  FEHBP  carriers,  on  a  pay  period  basis.  During 
FY  1994,  the  pilot  is  being  expanded  to  other  agencies  and 
carriers;  in  FY  1995,  the  system  will  be  adopted  Government- 
wide. 

•  The  Office  of  Insurance  Programs  (OIP)  reorganized  amd  shifted 
resources  to  better  accommodate  the  FEHBP  audit  resolution 
workload.  During  FY  1993,  all  audits  were  resolved  within  the 
6 -month  standard,  and  the  balance  of  uncollected  funds  was 
reduced   from   $15   million   to   $2   million. 

•  We  modified  our  policy  under  the  Federal  Employees  Health 
Benefits  Acquisition  Regulations  (FEHBAR)  to  correct  the 
defective  pricing  of  community- rated  plans.  FEHBAR  1602.170- 
11  specifies  that  community-rated  plans  under  the  FEHBP  must 
be  rated  based  on  the  principle  of  similarly  sized  subscriber 
groups . 

NOTE:  Administrative  sanctions  of  FEHBP  providers  and  FEHBP 
audit  cycles  are  weaknesses  which  fall  under  the  juris- 
diction of  0PM' s  Inspector  General,  and  we  defer  to  the 
Inspector  General's  discussions  of  developments  in  these 
areas . 
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Question.  Another  high  risk  highlighted  in  the  budget 
concerns  potential  fraud  in  claims.  How  large  is  the  potential 
problem?   What  are  you  doing  to  address  it? 

Answer.  Initially,  we  did  not  have  a  good  measure  of  the 
potential  for  fraud  in  the  FEHB  claims  area.  We  subsequently 
surveyed  carriers  to  get  a  baseline  for  the  program's  susceptibili- 
ty and  identified  approximately  1,100  instances  out  of  50  million 
requests  for  services.  This  low  level  indicates  that  our  vulnera- 
bility to  fraudulent  activity  is  not  as  great  as  initially 
believed. 

Nevertheless,  we  recognize  that  we  must  strengthen  the  FEHBP's 
internal  control  program.  We  established  and  publicized  a  fraud 
hotline  number.  We  also  require  carriers  to  submit  semi-annual 
reports  on  the  number,  type,  and  disposition  of  fraud  cases  they 
pursue . 

Question.  The  last  Semiannual  report  of  the  Inspector 
General  recommended  that  0PM  adopt  commercial-sector  financial 
reporting  standards  for  its  benefits  programs.  Would  a  change  in 
reporting  standards  make  the  program  more  transparent? 

Answer.  0PM  has  decided  to  accept  the  Inspector  General's 
recommendation  and  is  preparing  the  1993  financial  statements  in 
compliance  with  commercial -sector  reporting  standards.  Unlike  most 
Federal  accounting  activities,  the  employee  benefit  programs 
administered  by  0PM  operate  very  much  like  their  private-sector 
counterparts.  In  the  absence  of  Federal  Government  standards,  the 
application  of  commercial-sector  reporting  standards  is  the  most 
sensible  approach. 

We  think  this  approach  will  improve  our  financial  statements 
in  two  major  ways.  First,  it  will  provide  better  information  on 
the  programs'  present  and  future  ability  to  pay  benefits  when  due. 
And,  second,  users  will  be  better  able  to  compare  the  financial 
information  pertaining  to  the  OPM's  benefit  programs  with  their 
private-sector  counterparts. 

Question.  Would  this  create  incentives  for  managers  to 
implement  these  programs  more  effectively? 

Answer.  Managers  need  detailed  information  to  make  decisions 
on  day-to-day  administrative  matters  and  to  establish  policy.  It 
is  not  the  purpose  of  external  financial  reporting  to  provide  the 
highly  specialized  and  continuous  stream  of  information  managers 
need.  Nevertheless,  by  providing  standardized  summary- level 
information  about  program  assets  and  liabilities,  these  reports 
provide  managers  important  information  with  which  to  make  predic- 
tions about  the  outcomes  of  present  and  future  events.  In 
addition,  because  these  financial  reports  follow  the  same  financial 
reporting  rules  as  other  benefit  programs,  they  enable  managers  to 
make  relative  judgments  about  their  performance. 
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Question.  Would  implementation  require  0PM  to  hire  more 
auditors   and   accountants? 

Answer.  No.  The  responsibilities  for  reporting  under 
generally  accepted  accounting  principles  and  auditing  those  reports 
will    not    require   additional    resources. 

CHIEF  FINANCIAL  OFFICER/HEALTH  BENEFITS 

Question.  The  last  IG  report  also  includes  a  recommendation 
to  give  the  Chief  Financial  Officer  direct  responsibility  in 
managing  and  accounting  for  health  benefits  programs.  0PM  and  0MB 
have  decided  against  such  a  reorganization.  Why  did  0PM  opt  not  to 
take  the  Inspector  General's  recommendation? 

Answer.  The  Chief  Financial  Officer's  Act  of  1990  affords 
agencies  a  great  deal  of  flexibility  in  establishing  organizational 
structures  to  meet  their  financial  management  objectives.  A  number 
of  agencies,  like  0PM,  have  chosen  to  implement  headquarters -level 
CFO  structures,  while  maintaining  financial  management  organiza- 
tions within  major  program  components.  This  type  of  organizational 
structure  tends  to  be  used  where  there  is  a  clear  interdependence 
between  the  financial  management  activities  of  a  program  and  its 
capability  to  carry  out  its  mission.  The  financial  management 
operations  supporting  the  FEHBP  are  deeply  intertwined  with  its 
program  activities.  Virtually  every  program-related  decision  has 
a  financial  impact  and  vice-versa. 


CHIROPRACTIC  SERVICES  STUDY 

Question.  The  FY  1994  Conference  report  mandated  that  OPM 
complete  a  study  on  covering  chiropractic  services  under  the  FEHB. 
What  is  the  status  of  this  study? 

Answer.  We  received  a  formal  proposal  from  the  Palmer  Chiro- 
practic University  System  on  April  15,  1993.  Implementation  of 
this  proposal  was  unfeasible.  After  further  negotiations  with 
Palmer,  they  agreed  to  undertake  a  more  modest  study.  The  contract 
for  this  study  was  awarded  and  Palmer  commenced  work  on  the 
contract  on  September  29,  1993.  We  are  currently  reviewing  the 
draft  report  submitted  by  the  contractor  in  January,  and  we  expect 
to  receive  the  final  report  by  March  31,  1994. 

WORK  AND  FAMILY  PROGRAM  CENTER 

Question.  The  FY  1994  Conference  report  also  encouraged  OPM 
to  advance  the  Work  and  Family  Program  Center  as  "the  focal  point 
for  all  Federal  family/work  efforts."  How  will  OPM  comply  with 
this  directive? 
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Answer.  0PM  established  the  Work  and  Family  Program  Center  on 
June  22,  1992,  to  provide  Governmentwide  leadership  in  policy- 
development,  guidance,  information  and  technical  assistance  to 
agencies.  Since  it  was  established,  the  Center  has  been  the  focal 
point  for  Federal  family-friendly  policies  and  activities.  Major 
initiatives   of    the   Center   are   as    follows: 

-  Established   an    Interagency   Partnership   on  Work   and   Family 
Programs . 

-  Developed  a  Work   and   Family  Speakers   Bureau. 

-  Designed   the    0PM  Director' b   Award   for   Outstanding   Work   and 
Family  Programs . 

-  Developed  The  Handbook  of  Child  and  Elder  Care  Resources    and 
the  Directory  of  Federal   Agency  Dependent   Care   Programs. 

-  Developed  a   training  module   for  supervisors  on  work  and   family 
issues . 

-  Issued  guidance   to   agencies   on   the  Family  and  Medical   Leave 
Act    of   1993    (FMLA) . 

-  Promoted   the   use   of    flexiplace,    which    is   now   a   permanent 
program. 

-  Sponsored   an   elder   care   conference   and   caregivers'    fair. 

-  Issued  Work   and   Family   Personnel    Fact    Sheets. 

-  Sponsored    Interagency  Adult   Dependent    Care   Working  Group. 

-  Provided   technical    assistance    to   all    agencies    on   work   and 
family   issues . 

THE    LEGIS    FELLOWS    PROGRAM 

Question.  Would  you  briefly  describe  the  LEGIS  Fellow  Program 
and  why  you   abolished   it? 

Answer.  The  LEGIS  Fellows  Program  was  established  in  1979  as 
a  developmental  activity  for  Federal  executives  and  managers.  The 
program  includes  seminars  about  the  operations  of  the  Congress  and 
developmental  assignments  in  congressional  offices  for  partici- 
pants . 

As  part  of  the  streamlining  and  delayering  in  0PM,  the 
position  of  the  LEGIS  Program  Director  was  eliminated.  The  Program 
itself  is  not  affected,  but  will  be  reassigned  to  0PM' s  Government 
Affairs  Institute  (GAI),  which  ran  the  program  for  many  years. 
Since  GAI  already  manages  other  0PM  development  programs  related  to 
Congress,  their  combined  resources  will  ensure  the  effective 
continuation   of    the   LEGIS   Fellows   Program. 
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QUESTION  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  LIGHTFOOT 

PERSONNEL  CUTS 

Question.  From  what  levels  and  offices  are  the  majority  of 
your  personnel  cuts  coming? 

Answer.  The  total  reduction  in  our  FY  1995  Salaries  &. 
Expenses  appropriation  is  126  FTE.  The  majority,  90  FTE,  is  coming 
from  our  Career  Entry  Program.  In  addition,  effective  May  1,  1994, 
we  have  announced  a  reduction- in- force  in  the  Salaries  and  Expenses 
programs  affecting  31  positions  and  in  the  Revolving  Fund  programs 
affecting  443  positions  in  Investigations  and  80  positions  in  Human 
Resources  Development.  Our  personnel  reductions  are  occurring  at 
all  grade  levels. 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  WOLF 

GOVERNMENT-WIDE  PERSONNEL 

Question.  How  many  Schedule  C  and  Non-Career  SES  positions 
have  been  made  since  January  20,  1993?   Please  provide  similar  data 

for  the  Bush  Administration  for  the  period  January  20,  1989  through 
February  28,  1990. 

Answer.  Since  January  20,  1993,  0PM  has  approved  1,430  perma- 
nent Schedule  C  positions  at  GS-15  and  below.  From  January  20, 
1989,  through  February  28,  1990,  0PM  approved  1,404  Schedule  C 
positions  at  GS-15  and  below. 

Our  data  on  noncareer  SES  appointments  and  Schedule  C  appoint- 
ments above  the  GS-15  level  are  kept  on  a  quarterly  basis. 
Consequently,  we  are  providing  information  as  of  March  31,  1993, 
and  for  each  subsequent  quarter  through  December  31,  1993  (our 
latest  firm  data)  for  the  Clinton  Administration.  The  table  below 
shows  the  number  of  appointees  onboard  on  each  date . 
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TABLE  I 
NONCAREER  SES  AND  SCHEDULE  C  (ABOVE  GS-15) 
APPOINTEES  ONBOARD  ON  SPECIFIED  DATES 


j          DATE 

NONCAREER 
SES 

1 1 

SCHEDULE  C 
{ABOVE  GS-15) 

3/31/93 

181 

8 

6/30/93 

233 

10 

9/30/93 

360 

15 

12/31/93 

447 

17 

Internal  administrative  records  show  that  from  January  20, 
1993,  to  February  28,  1994,  0PM  approved  a  total  of  580  noncareer 
SES  and  14  Schedule  C  (above  GS-15)  authorities  for  new  appoint- 
ments . 


For  the  Bush  Administration  we  are  providing  data  as  of  March 
31,  1989,  and  each  subsequent  quarter  through  March  31,  1990. 
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TABLE  II 

NONCAREER  SES  AND  SCHEDULE  C  (ABOVE  GS-15)  APPOINTEES 

AND  NONCAREER  EXECUTIVE  ASSIGNEES  ON  BOARD  ON  SPECIFIED  DATES 


DATE 

NONCAREER 
SES 

SCHEDULE  C 
(ABOVE  GS-15) 

NONCAREER 

EXECUTIVE 

ASSIGNMENT' 

3/31/89 

505 

2 

10 

6/30/89 

485 

2 

8 

9/30/89 

523 

2 

8 

12/31/89 

595 

2 

9 

3/31/90 

641 

3 

10 

'Prior  to  1991  a  position  at  GS-16/18  could  be  filled  by 
Noncareer  Executive  Assignment  if  its  incumbent  would  be  deeply 
involved  in  advocacy  of  Administration  programs,  would  participate 
significantly  in  determining  major  political  policies,  or  would 
serve  as  a  personal  assistant  to  a  Presidential  appointee  or  other 
key  political  figure.  Effective  in  1991  grades  GS-16/18  were 
abolished  by  the  Federal  Employees  Pay  Comparability  Act  of  1990. 
Former  GS-16/18  positions  which  were  filled  by  Noncareer  Executive 
Assignment  were  moved  into  the  Senior  Level  pay  system  and  filled 
in  Schedule  C. 
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Question.  How  many  Schedule  C  and  Non-Career  SES  are  cur- 
rently on  the  rolls?  Please  provide  a  breakdown  showing  the  number 
of  these  appointees  by  pay  or  grade  level.  How  many  were  appointed 
above  the  minimum  rate? 

Answer.  As  of  March  14,  1994,  0PM  approved  1,514  Schedule  C 
positions  at  GS-15  and  below.  Not  all  agencies  have  notified  0PM 
if  the  proposed  position  incumbents  have  actually  entered  on  duty. 
A  breakdown  by  pay  or  grade  level  was  not  currently  available  for 
positions  at  GS-15  and  below,  so  we  have  created  a  special  computer 
report  that  will  list  the  number  of  appointees  by  grade  level.  A 
copy  of  this  report  is  attached.  With  regard  to  appointments  above 
the  minimum  rate,  agencies  are  not  required  to  report  this  informa- 
tion to  0PM,  so  0PM  has  no  access  to  it. 

With  regard  to  those  above  GS-15,  our  last  firm  data  on 
onboard  strength  are  those  shown  in  Table  I  above  for  December  31, 
1993. 
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Following  is  a  table  showing  the  distribution  of  noncareer  SES 
and  Schedule  C  (above  GS-15)  appointees  as  of  December  31,  1993,  by 
pay  rate  or  salary,  as  appropriate  for  the  pay  system. 

TABLE  III 

DISTRIBUTION  OF  NONCAREER  SES  AND  SCHEDULE  C  (ABOVE  GS-15) 

APPOINTEES  BY  PAY  RATE  OR  SALARY  AS  OF  DECEMBER  31,  1993 


PAY  PLAN 

NUMBER  AT 

PAY  RATE,  GRADE, 

OR  SALARY 

SENIOR  EXECUTIVE  SERVICE 

ES-1 

112 

ES-2 

41 

ES-3 

57 

ES-4 

100 

ES-5 

55 

ES-6 

82 

EXECUTIVE  SCHEDULE 

Executive  Level  V 

1 

SENIOR  LEVEL 

$89,787 

1 

$92,900 

1 

$94,217 

1 

$97,500 

1 

$110, 000 

1 

$112, 000 

1 

$115,700 

1 

UNKNOWN 

4 

OTHER  SYSTEMS 

$117,600 

2 

UNKNOWN 

___ ^^=, 

3 
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The  table  below  shows  the  approximate  number  of  individuals 
placed  at  each  SES  pay  rate  upon  their  first  noncareer  appointment 
in  the  Clinton  Administration.  There  is  no  "minimum"  pay  rate  at 
which  pay  is  "normally"  set  upon  appointment.  Rather,  each  agency 
determines  at  which  rate  a  new  appointee  will  be  paid  based  on  such 
factors  as  it  considers  appropriate. 


TABLE  IV 

PAY  RATES  OF  NONCAREER  SES  APPOINTEES  UPON  APPOINTMENT 

FROM  JANUARY  20  THROUGH  DECEMBER  31,  1993* 


ES-1 

ES-2 

ES-3 

ES-4 

ES-5 

ES-6 

118 

38 

53 

94 

43 

90 

^Data  are  approximate 


The  table  below  shows  the  salaries  of  individuals  in  Schedule 
C  positions  above  GS-15  at  the  time  they  were  first  appointed  to 
such  positions  in  the  Clinton  Administration. 

The  salary  range  for  Senior  Level  positions  at  the  time  these 
appointments  were  made  was  $79,931  to  $115,700.  There  is  no 
"minimum"  pay  rate  at  which  pay  is  "normally"  set  upon  appointment 
to  a  Senior  Level  position.  Rather,  within  the  established  salary 
range,  each  agency  determines  the  rate  at  which  a  new  appointee 
will  be  paid  based  on  such  factors  as  it  considers  appropriate. 

There  is  only  one  pay  rate  for  Executive  Level  V.  The  "Other 
Systems"  positions  are  paid  under  a  system  not  administered  by  0PM. 
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TABLE  V 

SALARIES  OF  SCHEDULE  C  (ABOVE  GS-15)  APPOINTEES 

UPON  APPOINTMENT  FROM  JANUARY  20,  TO  DECEMBER  31,  1993 


PAY  PLAN 

SALARY           1 

SENIOR  LEVEL 

$92,900 

1 

$97,500 

1 

$110,000 

1 

$112, 000 

1 

UNKNOWN 

4 

EXECUTIVE  SCHEDULE 

Executivj  Level  V 

1 

OTHER  SYSTEMS 

$108,300 

1 

$113, 500 

1 

UNKNOWN 

1 

Question.  How  many  persons  appointed  to  Government  positions 
since  January  20,  1993  have  received  a  recruitment  bonus  or  had 
their  relocation  expenses  paid  by  the  Government? 

Answer.  For  the  period  January  through  September  1993,  agen- 
cies paid  out  172  recruitment  bonuses.  Agencies  do  not  report 
payments  for  relocation  expenses  to  OPM  for  individual  employees, 
nor  does  OPM  separately  maintain  the  total  amount  paid  to  employ- 
ees. OPM  does,  however,  have  data  on  relocation  bonuses.  For  the 
period  January  through  September  1993,  agencies  reported  paying  out 
68  relocation  bonuses,  all  but  4  of  them  after  January  20th.  Note 
that  relocation  bonuses  differ  from  relocation  expenses  in  that 
relocation  bonuses  are  one-time  payments  made  to  employees  as  an 
inducement  to  relocate .  They  do  not  include  actual  moving  expenses 
or  other  relocation  expenses.  It  should  be  noted  that  we  do  not 
know  how  many,  if  any,  of  these  payments  were  to  political  appoint- 
ees . 


LABOR -MANAGEMENT  PARTNERSHIPS 

Question.   What  is  your  role  in  implementing  the  President's 
Executive  Order  on  labor-management  partnerships? 
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Answer.  Shortly  after  President  Clinton  issued  E.O.  12871, 
the  Director  of  0PM,  who  is  a  member  of  the  National  Partnership 
Council,  sent  guidance  for  implementing  the  Executive  order  to 
agencies  and  unions.  This  guidance  provides  basic  information  that 
agencies  and  unions  need  to  create  labor -management  partnerships  by 
forming  labor-management  committees  or  councils  at  the  agency 
level . 

0PM  has  developed  and  is  now  offering  training  courses  on 
interest-based  bargaining  and  alternative  dispute  resolution. 
Additionally,  0PM  is  working  with  the  Council  to  identify  and 
report  on  other  appropriate  training  resources.  E.O.  12871 
requires  that  Federal  employees  (including  line  managers,  first 
line  supervisors,  and  union  representatives)  receive  training 
related  to  labor-management  partnerships,  such  as  consensual 
methods  of  dispute  resolution  and  interest -based  bargaining 
approaches . 

Question.  What  is  the  definition  of  a  manager  at  0PM?  Are 
lawyers  or  accountants  included  in  this  definition? 

Answer.  Management  official  and  supervisor  are  defined  in 
Federal  statute  at  5  U.S.C.  7113(a)  (10)  and  (11).  These  defini- 
tions apply  to  0PM  to  the  same  extent  they  do  to  other  executive 
agencies.  These  definitions  apply  to  all  occupations  including 
lawyers  and  accountants. 

Question.  What  kind  of  recommendations  are  coming  from  the 
labor -management  councils? 

Answer.  In  January  1994,  the  National  Partnership  Council 
adopted  and  sent  to  the  President  proposals- -consistent  with  the 
recommendations  of  the  National  Performance  Review- -on  (1)  changes 
to  the  Federal  labor -management  relations  statute,  (2)  the  creation 
of  a  flexible  and  responsive  hiring  system,  (3)  the  reform  of  the 
General  Schedule  classification  system,  and  (4)  the  reform  of  the 
performance  management  system.  These  proposals  are  compiled  in  the 
i?eport  to  the  President  on  Implementing  Recommendations  of  the 
National    Performance  Review. 

Question.  How  will  the  recommendations  be  budget -sensitive  and 
be  tailored  to  the  available  budget? 

Answer.  Budgetary  implications  will  be  considered  as  individu- 
al proposals  are  developed  for  possible  legislative  action. 

Question.  Are  you  considering  having  all  employees  have  to  pay 
union  dues? 

Answer.  Included  among  the  proposals  of  the  National  Partner- 
ship Council  in  its  report  to  the  President  are  several  options 
related  to  union  security.  Some  of  the  options  involve  some  type 
of  requirement  for  all  bargaining  unit  employees  to  help  support 
the  representational  services  provided  by  the  union  on  their 
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behalf.      Another  option  presented   is   to  maintain  the   status  quo, 
i.e.,    no   requirement   to   join   or   support   a  union. 

FLEXIPLACE 

Question.      How  are  you  promoting    flexiplace   programs? 

Answer.  The  Director  sent  a  message  to  heads  of  agencies  on 
August  16,  1993,  urging  them  to  consider  flexiplace  arrangements  as 
part  of  their  efforts  to  "reinvent."  The  memorandum  summarized  the 
key  findings  from  the  successful  pilot  project  on  flexiplace  and 
also  transmitted  a  copy  of   the   full   evaluation  report   on   the  pilot. 

On  October  21,  1993,  the  Deputy  Director  sent  Personnel  Direc- 
tors detailed  guidance  on  how  to  set  up  flexiplace  programs.  Her 
memo  also  informed  agencies  how  they  could  access  information  about 
flexiplace   from  0PM' s   electronic  bulletin  board,    Mainstreet. 

HEALTH    PLAN  ADMINISTRATION 

Question.  How  many  employees  staff  the  Federal  Employees 
Health  Benefits   plan? 

Answer.  In  FY  1993,  there  were  164  people  (including  staff  in 
the  0PM  Inspector  General's  office)  directly  involved  in  the 
administration  of  the  FEHB  program,  which  covers  4.1  million  active 
and  retired  enrollees,  and  their  dependents.  In  addition,  a  far 
greater  number  of  employees  in  personnel,  payroll,  and  finance 
offices  in  agencies  throughout  Government  perform  necessary 
functions  relating  to  FEHB  enrollment,  counseling,  and  premium 
collection. 


PAY    RAISES 

Question.  What  are  your  expectations  for  implementing  the  pay 
raises? 

Answer.  The  President's  FY  1995  budget  provides  for  $2.1 
billion  to  cover  continuation  of  the  1994  locality-based  compara- 
bility payments  and  $1.1  billion  to  cover  a  1.6  percent  increase 
for  Federal  civilian  employees  in  1995.  The  budget  does  not 
indicate  whether  the  $1.1  billion  is  for  locality  pay,  a  nationwide 
pay  increase,  or  a  combination  of  the  two.  We  expect  to  work  with 
appropriate  Administration  officials.  Members  of  Congress,  employee 
organizations,  and  other  interested  parties  to  determine  the  best 
approach   to   implement    the    FY   1995   pay  adjustments. 
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On  September  7,  1993,  Vice  President  Al  Gore  released  the  Report  of  the  National 
Perfomiance  Review  (NPR),  From  Red  Tape  to  Results:   Creating  a  Government  That 
Works  Better  and  Costs  Less.    The  report  focused  on  four  key  principles  that  it  found 
commonly  characterize  high-perfomiance  organizations:    cutting  red  tape,  putting 
customers  first,  empowering  employees  to  get  results,  and  cutting  back  to  basics. 

The  report  found  that  these  principles  could  be  incoiporated  into  the  cultures  of  Federal 
agencies  only  by  reinventing  human  resource  management  throughout  the  Federal 
Government.    Its  14  human  resource  management  recommendations  are  strongly  hnked  to  the 
objectives  of  decentralizing  personnel  policy  and  empowering  employees  to  get  results. 

In  response  to  the  report,  on  October  1,  1993,  President  Clinton  issued  Executive  Order  12871, 
"Labor-Management  Partnerships,"  which  established  the  National  Partnership  Council  (NPC). 
The  NPC  is  composed  of  representatives  from  the  three  largest  unions  representing  Federal 
employees,  the  Public  Employee  Department  of  the  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations  (AFL-CIO),  and  seven  representatives  from  Federal 
agencies,  including  two  from  neutral  agencies.    Its  responsibilities  include:    advising  the 
President  on  labor-management  relations;  supporting  the  creation  of  labor-management 
partnerships  and  promoting  partnership  efforts;  and  proposing  legislative  changes  related  to 
labor  relations,  staffing,  classification  and  compensation,  and  performance  management  to  the 
President  by  January  1994. 

The  NPC's  primary  task  has  been  to  develop  legislative  proposals  for  the  President,  which  is 
the  subject  of  this  report.    In  addition,  the  Council  reviewed  implementation  of  the  NPR's 
recommendation  to  eliminate  tlie  10,000-page  Federal  Personnel  Manual  (FPM),  endorsed   the 
recommendations  developed  by  the  Office  of  Personnel  Management  (OPM),  agencies,  and 
unions  to  sunset  the  FPM,  and  provided  recommendations  for  OPM  related  to  developing 
alternatives  to  the  FPM. 

The  NPC's  process  for  developing  recommendations  included  establishing  a  Planning  Group 
and  four  Working  Groups  to  assist  the  NPC  in  information  gathering  and  analysis.    The  NPC 
held  four  public  meetings  to  discuss  issues,  receive  infonnation  and  options  from  the  Working 
Groups,  and  to  receive  a  number  of  presentations  about  labor-management  partnerships  in  the 
Government  and  the  private  sector. 

The  NPC's  report  to  the  President  proposes  recommendations  and  options  for  statutory  reform 
of  labor  relations,  hiring,  pay  and  classification,  and  perfonnance  management  systems  in  the 
Federal  Government.    It  is  the  Council's  firm  belief  that  taken  together  and  enacted  as  a 
whole,  the  following  recommendations  will  promote  the  reinvention  of  Government  from  a 
top-down  bureaucracy  to  a  high-perfonnance,  customer-driven  organization. 
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FORM  LABOR-MANAGEMENT  PARTNERSHIPS  FOR  SUCCESS 

The  National  Partnership  Council  believes  that  Federal  agencies,  employees,  and  their  unions 
must  forge  an  effective  partnership  if  we  are  to  realize  the  promise  of  the  NPR:    a 
Government  that  works  better  and  costs  less.    To  this  end,  the  NPC  recommends  a  blueprint 
for  partnership.    This  blueprint  is  based  on  the  NPR  finding  that:  "We  can  only  transfomi 
government  if  we  transform  the  adversarial  relationship  that  dominates  federal  union- 
management  interaction  into  a  partnership  for  reinvention  and  change." 

The  Council  believes  that  there  are  a  number  of  requirements  for  an  effective  labor- 
management  partnership  in  the  Federal  Government.    It  makes  a  number  of  legislative  and 
administrative  recommendations  and  options  that  meet  those  requirements- 

•  Establish  a  good  government  substantive  bargaining  standards  as  follows: 

An  agency  and  a  labor  organization  are  obligated  to  bargain  collectively  in 
good  faith.  They  shall  pursue  solutions  that  promote  increased  quality  and 
productivity,  cu.stomer  .service,  mission  accomplishment,  efficiency,  quality  of 
work  life,  employee  empowerment,  organizational  performance,  and,  in  the  case 
of  the  Department  of  Defense,  inilitary  readiness,  while  considering  the 
legitimate  interests  of  both  parties. 

•  Consider  establishing  a  permanent  institution  to  provide  national  leadership  and  guidance 
on  partnership  issues. 

•  Authorize  agency  partnership  councils  to  address  and  resolve  any  issues  they  deem 
appropriate  with  the  concunence  of  the  highest  agency-level  partnership  council.    The 
agreement  of  participating  partnership  members  could  bind  subordinate  union  affiliates 
and  agency  subcomponents  without  regard  to  levels  of  recognition  and  bargaining  unit 
stnictures. 

•  Retitle  the  "demonstration  proieci  authority"  as  "alternative  personnel  systems  authority" 
and  streainline  it  to  accommodate  unusual  missions  or  workforce  circuinstances  or 
innovations. 

•  Permit  consensual  agreements  between  the  parties  involving  any  management  rights. 

•  Emphasize  extensive  training  in  consensual  decision  making  and  related  subjects  to 
prepare  all  parties  for  broader  scope  bargaining  under  the  good  government  standard. 

•  Develop  improved  mediation  and  impas.se  procedures  along  with  extensive  training  for 
neutrals. 

•  Periodically  evaluate  problems  and  progress  related  to  a  broader  scope  of  bargaining. 
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•  Increase  the  authority  of  the  Federal  Mediation  and  Conciliation  Service  (FMCS)  to 
prevent  parties  from  seeking  third-party  impasse  resolution. 

Three  options  for  addressing  management  rights  were  identified: 

--     Option  1:    Codify  Executive  Order  12871  by  including  in  the  Federal  Service  Labor- 
Management  Relations  Statute  (Statute)  that  agencies  be  required  to  bargain  on  the 
previously  permissive  subjects  (see  5  U.S.C.  i??  106(b)(1)).    Core  (see  5  U.S.C. 
§7 106(a)(1))  and  operational  matters  (see  5  U.S.C.  §7 106(a)(2))  would  remain 
reserved  to  agency  management,  but  bargaining  would  be  required  on  proposals  that 
did  not  substantially  interfere  with  such  rights. 

-  Option  2:    Provide  a  gradual,  three-phased  iinplementation  of  mandatory  bargaining 
over  agreed-upon  operational  matters.    This  option  contemplates  the  periodic 
evaluation  of  any  disputes  that  arise  during  tlie  transition  from  one  phase  to  the  next. 
As  in  Option  1,  bargaining  over  section  7106(b)(1)  matters  would  be  required  during 
all  stages  of  the  phased  implementation. 

—  Option  3:    Immediately  expand  bargaining  to  include  operational  matters. 

The  Council  believes  Option  2  provides  a  workable  conceptual  framework  for  legislation 
but  recognizes  it  raises  a  central  issue:  whether  the  transition  from  one  stage  to  the  next 
would  occur  autoinatically  or  be  subject  to  some  discretion. 

Dispute  Avoidance  and  Resolution 

The  NPC  recommends  the  following  with  respect  to  contract  review  and  implementation- 

•  Agency  head  review  of  contracts  should  be  eliminated. 

•  Agreements  should  take  effect  when  voluntarily  agreed  upon  by  the  parties  or  imposed  by 
a  third  party  if  the  parties  are  unable  to  resolve  the  inatter  tiiemselves.    If  a  dispute  arises 
concerning  the  legality  of  certain  provisions  of  the  contract,  the  implementation  of  the 
contested  provisions  should  be  deferred.    However,  all  other  provisions  should  take  effect 
unless  the  parties  agree  otherwise. 

•  The  current  negotiability  process  should  be  eliminated  and  streamlined  to  provide  for  two 
alternatives:   expedited  review  by  the  Federal  Labor  Relations  Authority  (FLRA)  or 
submission  to  arbitration. 

The  NPC  reached  consensus  on  the  following  principles  concerning  dispute  resolution-- 
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The  parties  should  be  allowed  to  resolve  all  collective  bargaining  disputes  in  a  process 
they  design  themselves  or  through  a  siinplified  statutory  process  with  a  single  forum. 
Either  process  would  reduce  litigation  and  facilitate  the  early  resolution  of  disputes. 

•  The  FLRA  should  have  ilie  same  remedy  powers  as  the  Merit  Systems  Protection  Board 
(MSPB). 

In  unfair  labor  practice  proceedings  before  the  statutory  third-party  neutral,  the  Authority, 
upon  the  request  of  the  General  Counsel,  should  be  empowered  to  issue  an  administrative 
stay  order  pending  a  final  decision  on  the  merits. 

•  The  Statute  should  contain  a  mechanism  for  naming  an  Acting  General  Counsel  whenever 
there  is  no  General  Counsel  confirmed  by  the  U.S.  Senate. 

The  FMCS  should  be  authorized  to  make  its  mediation  and  other  services  available  with 
regard  to  all  types  of  disputes  between  the  parties. 

All  parties  should  be  trained  in  alternative  dispute  resolution  techniques. 

The  NPC  report  also  discusses  the  forum  for  judicial  review,  overlapping  jurisdiction  of  titird- 
pany  agencies,  and  review  of  grievance  arbitration  awards. 

Union  Effectiveness 

The  NPC  recognizes  that  union  effectiveness  is  one  of  the  cornerstones  of  the  productive 
partnership.    Union  effectiveness  requires  strong,  professional,  financially  secure  unions  tliat  are 
able  to  operate  as  full  paruieis  with  agencies.    Under  the  Statute,  some  employees  effectively 
pay  for  the  benefits  provided  to  all,  which  has  consequences  for  labor  relations  and  partnership. 

One  option  is  to  inaintain  the  status  quo.  which  may  not  adequately  address  these 
consequences.    Other  options  involve  some  type  of  requirement  for  all  bargaining  unit 
employees  to  pay  to  help  support  the  i"epresentatit)nal  services  provided  by  tiie  union  on  their 
behalf    These  options  are  based  on  the  idea  that  a  financial  stake  in  the  union  will  lead  to 
greater  participation  in  the  full  range  of  the  union's  partnership  activities. 

Duties  and  Responsibilities 

The  NPC  focused  on  two  issues  involved  in  an  agency's  duty  to  furnish  infonnation— 

It  identified  two  options  regarding  liinitations  iinposed  by  the  Privacy  Act  on  the  right  of  a 
union  to  obtain  infonnation  it  requires  to  fulfill  its  representational  responsibilities.    Under 
one  option,  the  Privacy  Act  would  be  changed  so  that  unions  would  be  entitled  to 
infonnation  relevant  to  the  performance  of  their  representational  functions.    Under  anodier 
option,  a  routine  use  exemption  to  the  Privacy  Act  would  be  administratively  promulgated 
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under  which  unions  would  be  entitled  to  infomiation  relevant  to  tlie  perfonnance  of 
representational  functions.    Under  either  alternative,  union  representatives  would  assuine 
liability  for  release  in  violation  of  the  Pnvacy  Act  of  tlie  infonnation  in  their  possession. 

The  NPC  recommends  a  new  approach  to  the  release  of  information  to  unions.    The 
parties  could  negotiate  a  standard  governing  the  union's  right  to  infonnation.    If  no  such 
standard  were  negotiated,  private-sector  standards  developed  under  the  National  Labor 
Relations  Act  would  apply. 

Institutional  Arrangements 

The  NPC  reached  consensus  on  the  following  issues  concerning  institutional  arrangements  to 
promote  a  more  effective  program  and  partnership- 
Unit  Structure  Issues 

•  Recognition  of  new  collective  bargaining  units  and  certain  changes  to  existing  bargaining 
unit  structures  (accretions,  reorganizations,  successorship,  and  unit  eligibility)  should  be 
resolved  by  voluntary  agreement  of  the  affected  agencies  and  unions. 

•  Where  there  is  only  one  union  seeking  to  represent  the  employees  of  an  agency  or  its 
subdivision,  the  agency  would  be  permitted  to  recognize  the  union  as  the  exclusive 
representative  of  the  employees  without  election. 

Deflnition  of  Supervisor 

•  In  light  of  the  NPR's  mandate  to  reduce  the  number  of  supervisors  and  "flatten," 
organizations,  the  definition  of  supervisor  should  be  studied  to  detennine  if  it  should  be 
amended. 

Coverage  Exclusions 

•  The  issue  of  excluding  einployees  from  the  statute  deserves  further  study,  including  the 
possibility  of  establishing  procedural  requirements  such  as  a  pre-removal  notice  and 
comment  period. 

•  Extend  full  coverage  of  the  Statute  to  certain  Department  of  Veterans  Affairs 
professionals  appointed  under  title  38,  United  States  Code,  and  National  Guard 
technicians  employed  under  title  32,  United  States  Code,  or  study  the  issue  further. 

Agency  Performance  Plans 

•  Include  labor-management  programs  in  the  annual  performance  plans  required  by  the 
Government  Performance  and  Results  Act  of  1993,  Public  Law  103-62. 
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CREATE  A  FLEXIBLE  AND  RESPONSIVE  HIRING  SYSTEM 

The  NPR  concluded  that  the  Federal  Government  needs  to  streamline  and  decentralize  tlie 
hiring  process  radically  and  create  a  flexible  and  responsive  hiring  system.    The  NPC 
recommends  a  Federal  hiring  systein  consisting  of  a  legislative  framework  of 
Govemmeniwide  principles  and  flexible  authorities  that  fonn  the  basis  for  decentralized 
agency-based  hiring  prograins. 

Each  agency  will  be  authorized  to  develop  recruiting  and  hiring  programs  which  meet  its 
needs. 

Employee  involvement  is  a  key  element  in  the  success  of  a  decentralized  hiring  system. 
Where  bargaining  unit  employees  are  involved,  u.se  of  the  additional  hiiing  flexibilities  is 
contingent  on  collective  bargaining  or  labor-management  consensus. 

Each  agency  will  be  encouraged  to:    (1)  develop  examining  programs  that  delegate 
decision  making  authority  for  recruiting,  examining,  rating,  ranking,  selecting,  and  hiring 
to  the  lowest  level  practicable,  (2)  ensure  that  decision  makers  have  sufflcicni  hiring 
authority  and  responsibility  for  tlie  quality  of  theii"  staffs;  and  (3)  provide  for  employee 
and  management  panicipation  in  the  hiring  system. 

Eacii  agency  will  be  authorized  to  detennine  when  positions  need  to  be  filled  and  to 
develop  application  and  evaluation  methods  for  ranking  and  rating  candidates. 

Each  agency  program  must  be  designed  to  incorporate  the  merit  principles  of  fair  and 
open  competition,  equal  opportunity,  and  selection  and  advancement  based  solely  on 
relative  ability,  knowledge,  and  skills.    Statutes  regarding  veterans  preference  and  anti- 
discrimination must  also  be  observed. 

Each  agency  program  will  u.se  the  full  range  of  hiring  flexibilities  and  make  appropriate  use 
of  both  intemal  and  external  candidates  to  achieve  a  high-quality  and  diverse  workforce. 

To  encourage  the  hiring  of  di.sabled  persons,  the  Govenimcntwide  hiring  system  will 
provide  for  the  noncompetitive  appointment  of  persons  with  targeted  and  equivalent 
disabilities  as  defined  by  the  Equal  Employment  Opportunity  Commission. 

Each  agency  program  must  include  criteria  and  procedures  to  ensure  that  decision  makers 
are  accountable  for  designing  and  implementing  a  program  that  meets  the  requirements  of 
law  and  of  tlie  agency-designed  program. 

OPM  will  continue  to  provide  expert  guidance  and  assistance  in  staffing  methods, 
participate  in  broad  systemic  reviews  of  Governmentwidc  systems  and  will  continue  to 
maintain  and  improve  a  Govemmeniwide  employment  information  system  to  infonii  the 
public  of  job  opportunities. 
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The  NPC  believes  that  limiting  the  types  of  appointments  the  Federal  system  authorizes  and 
ensuring  employee  involvement  in  designing  and  impleinenting  agency-level  programs  will 
provide  an  appropriate  balance  of  simplicity  and  accountability.    To  simplify  the  hiring 
system,  agencies  will  be  authorized  to  use  two  types  of  appointments  to  employ  persons  in 
positions  within  the  competitive  service--pennanent  and  temporai'y. 

•  A  permanent  appointment  encompasses  the  existing  career  and  career-conditional 
appointment  types. 

•  Permanent  employees  will  be  entitled  to  receive  full  benefits  and  will  have  full  appeal 
rights. 

Upon  permanent  appointment  without  time  limitation  to  a  position  in  the  competitive 
service,  an  employee  will  serve  a  one-yeai"  probationary  period  unless  the  agency 
establishes  a  shorter  or  longer  period  (up  to  three  years)  for  the  position  or  occupation. 
The  establishment  of  a  longer  or  shorter  probationary  period  for  bargaining  unit 
employees  would  be  subject  to  collective  bargaining 

The  determination  to  set  a  probationary  period  of  other  than  1  yeai-  will  be  based  on 
position  requirements  and  will  be  uniformly  applied  to  like  positions. 

An  agency  may  set  the  probationaiy  period  upon  initial  appointment  to  a  supervisory  or 
managerial  position  for  1  to  3  years  based  on  position  requu-ements. 

•  Agencies  may  make  temporary  appointments  to  positions  in  functions  having  fluctuating 
workloads,  in  projects  or  other  shon-ierm  work,  oi  where  continuing  work  or  funding  is 
uncertain;  or  to  positions  that  may  be  needed  for  placement  of  permanent  employees  who 
may  be  displaced. 

•  Temporary  employees  will  be  entitled  to  health  caje  benefits  from  the  first  day  of 
employment.   There  are  two  options  concerning  tlu-  employer's  contribution:    one  is  to  base 
the  contribution  on  the  lengtli  of  employment,  and  the  otlier  is  a  full  employer  contribution 
upon  appoinunent.    Eligibility  for  other  benefits  and  adverse  action  appeal  rights  witli 
respect  to  individual  perfonnance  and  conduct  actions  will  be  geared  to  length  of  service. 

Temporaiy  employees  will  not  be  covered  by  Governmentwide  leduction-in-force  rules. 

•  Temporary  employees  will  be  allowed  to  compete  for  permanent  positions  when 
temporary  employees  are  included  in  the  area  ot  Lonsideiation  under  an  agency's  merit 
promotion  procedures  as  determined  tlirough  collective  bargaining  or  otherwise. 

The  NPC  anticipates  that,  under  a  highly  decenualized  agency/partnership-based  hiring 
systems,  the  need  for  excepted  service-Schedule  A  and  B-appointing  autliorities  will  be 
drastically  reduced.    Excepted  service  appointing  authorities  will  continue  to  be  available  to 

vii 


440 


National  Partnership  Councii.  •  Report  to  the  President 


agencies  where  justified.    The  contiiuied  use  of  such  autlioniies  leading  to  pennaneni 
appointment  for  students  and  interns  to  meet  special  emphasis  program  objectives  will  be 
encouraged,  as  will  their  use  for  readers  and  interpreters. 

The  NPC  recommends  the  following  statutory  and  regulatory  changes  be  made  to  allow 
employees  to  compete  for  job  opportunities  based  on  their  qualifications  and  to  enable 
decision  makers  to  utilize  employees  more  fully  where  needed: 

•  Abolish  the  time-in-gradc  regulatory  requirement. 

•  Eliminate  the  statutory  time  limit  on  details. 

•  Create  a  general  qualifications  framework  that  allows  agencies  to  augment  or  modify 
qualification  standards  for  both  internal  and  external  placement  actions. 

REFORM  THE  GENERAL  SCHEDULE  CLASSIFICATION  SYSTEM 

The  NPR  found  that  the  Federal  Government's  classification  system  needs  refomi.    The  NPC 
developed  specific  recommendations  for  refonn  of  the  General  Schedule  classification  and 
pay  systems  in  accordance  with  a  luniiber  of  principles,  including  the  following: 

Changes  must  be  within  existing  budget  authority,  balance  fiscal  constraints  with  the  need 
to  recruit  and  retain  a  quality  workforce,  and  be  designed  with  a  goal  of  making 
organizations  more  productive. 

•  The  Government,  as  a  single  employer,  must  maintain  a  national  framework  for 
classification  and  pay  which  achieves  a  balance  between  centralization  and 
decentralization;  provides  substantially  equal  pay  for  substantially  equal  work  within  a 
pay  locality;  is  consistent  with  the  locality  pay  methodology;    and  establishes  a  fair  and 
equitable  mechanism  for  pay-setting  lor  employees. 

Based  on  the  conclusion  thai  labor-management  partnerships  should  guide  changes  in 
classification  and  pay  structures,  the  NI'C  makes  the  following  legislative  proposals  related  to 
national  criteria  for  classification: 

Legislation  will  direct  the  establishment  of  broad  Governmentwide  criteria  for 
classification  and  for  broadbanding  systems.    No  changes  could  be  made  to  the  current 
Governmentwide  systems  until  the  NPC  has  endorsed  the  national  criteria. 

•  The  national  criteria  for  broadbanding  systems  may  address  such  matters  as  how 
determinations  will  be  made  on  how  grades  will  be  banded,  how  employees  will  move 
through  the  bands,  and  how  employees  will  be  converted  or  otherwise  moved  in  and  out 
of  banded  programs. 
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Agencies  will  be  autliorized  to  establisli  broadbanding  programs  in  accordance  with  tlie 
adopted  national  criteria. 

Agencies  may  establish  broadbanding  programs  tor  bargaining  unit  employees  only  after 
agreement  is  reached  between  labor  and  management  at  the  local  or  other  appropriate 
level. 

Recognizing  that  agency  programs  designed  in  pannership  must  retain  certain  basic  authorities 
and  protections  for  agencies  and  employees,  the  NPC  makes  the  following  legislative 
proposals  related  to  classifying  individual  positions; 

Retain  agency  statutory  authority  to  classify  positions  and  the  authority  of  agency  heads 
to  redelegate  that  authority. 

Repeal  0PM 's  authority  to  revoke  agency  classification  authority,  and  remove  0PM 's 
statutory  responsibility  for  oversight  and  compliance  with  regard  to  classification  actions. 

Retain  an  employee's  right  to  a  third-pany  review  of  the  classification  of  his  or  her 
position.    OPM  will  continue  to  adjudicate  classification  appeals  so  long  as  the  current 
clas.sification  system  is  unchanged.    Within  an  agency  program  designed  in  partnership, 
the  paities  may  agree  to  an  altemative  appeals  procedure.   Once  the  new  national  criteria 
have  been  established,  bargaining  unit  employees  will  have  the  right  to  grieve 
classification  decisions  within  the  bargaining  unit. 

IMPROVE  INDIVIDUAL  AND  ORGANIZATIONAL  PERFORMANCE 

The  NPR's  report  called  for  revamping  the  cunent  performance  management  systems  because 
they  are  perceived  as  inflexible  and  unresponsive  top-down  control  mechanisms  that  are  not 
owned  or  trusted  by  either  managers  or  employees.    The  NPC  proposes  to  establish  a  new 
perfonnance  management  system  with  the  following  components  and  ba.sed  on  the  principles 
of  flexibility,  employee  involvement,  and  decentralization: 

Perfonnance  management  will  be  established  as  a  developmental  tool  with  one  objective-- 
improving  individual  and  organizational  performance. 

Each  agency  will  design  and  implement  performance  management  programs  for  its 
employees. 

Each  program  will  provide  for  developing  expectations,  ensuring  ongoing  and  meaningful 
communication  regarding  performance,  measuring  performance,  detennining  whether 
perfonnance  expectations  are  met,  and  detennining  actions  to  be  taken  when  expectations 
are  met  or  not  met. 
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Employees  and  their  representatives  will  be  fully  involved  in  design  and  implenientiition  of 
perfomiance  management  programs.    Where  bargaining  unit  employees  are  involved,  use  of 
the  perfomiance  management  flexibilities  is  contingent  on  collective  baigaining  or  labor- 
management  consensus. 

To  TTiaximize  the  potential  for  perfonTiance  management  programs  to  improve  perfomiance,  a 
program  could  be  designed  to  operate  almost  entirely  at  the  group  level.    However,  tlie 
program  must  include  some  element  of  individual  accountability,  which  may  be  negotiated  by 
the  parties. 

For  incentive  programs,  the  NPC  recommends  a  legislative  framework  with  the  following  features: 

•  The  objective  of  incentive  programs  is  improvement  of  individual  and  organizational 
perfonnance. 

•  Each  agency  will  design  and  implement  incentive  prograins  for  its  employees. 

•  Employees  who  meet  perfonnance  expectations  will  be  eligible  for  recognition  ihrough  an 
incentive  program  which  may  include  both  monetary  and/or  nonmonetary  awards. 

•  Einployees  and  tlieir  representatives  will  be  involved  in  the  development  of  incentive 
programs.    Where  employees  are  represented  by  a  union,  collective  bargaining  will  be 
required. 

•  Agencies  should  be  encouraged  to  establish  gainsharing  programs. 

No  matter  how  effective  peifonnance  management  programs  are  at  improving  individual  and 
organizational  peifonnance,  .some  employees  will  fail  to  meet  perfonnance  expectations.   The 
Council  recommends  the  following  to  help  streamline  the  process  for  dealing  with  poor 
perfonners: 

•  Reduce  the  notice  period  for  propo.setl  action  based  on  failing  to  meei  peifonnance 
expectations  from  30  to  15  days;  and 

•  Eliminate  the  confusing  dual  track  for  taking  action  against  employees  who  fail  to  meet 
perfonnajice  expectations.    The  Council  recognizes  the  solution  of  this  problem  is  critical  and 
that  more  work  must  be  done. 

The  NPR  recommendai  that  the  (jovcnimcnt  Employees  Trainnig  Act  Ik-  anieiuleii  antl  tliat 
agencies  be  given  the  flexibility  to  use  savings  realized  from  reinvention  to  iiicrea.se  their 
investment  in  employee  tiainiiig  and  development.    Tlie  NFC  recognizes  the  importance  of 
appropriate  investment  in  training  for  high-perfonnancc,  and  it  endorses  legislative  propo.sals 
(currently  HR  3345)  that  would  implement  the.se  training  recommeiKlaiions. 
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0  Schedule  C  Appointees  by  Pay  Plan  and  Grade  Level  * 
Report  as  of:  03/18/94 


PAY  PLAN  GRADE  COUNT 

AD  15  3 

CU  09  1 

CU  15  3 

GM  12  2 

GM  13  61 

GM  14  62 

GM  15  228 

GS  05  10 

GS  06  4 

GS  07  52 

GS  08  15 

GS  09  136 

GS  10  83 

GS  11  206 

GS  12  198 

GS  13  128 

GS  14  109 

GS  15  219 

OC  16  1 

PG  15  1 

TG  12  1 

TM  15  1 

VH  37  3 

VH  41  2 

WG  07  1 
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AVERAGE  GRADE:  12.54       TOTAL:   1532 
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Thursday,  March  10,  1994. 

INSPECTOR  GENERAL  OF  THE  OFFICE  OF  PERSONNEL 

MANAGEMENT 

WITNESSES 

PATRICK  E.  McFARLAND,  INSPECTOR  GENERAL,  OFFICE  OF  PERSON- 
NEL MANAGEMENT 
JOSEPH  R.  WILLEVER,  DEPUTY  INSPECTOR  GENERAL 
E.  JEREMY  HUTTON,  SPECIAL  COUNSEL  TO  THE  INSPECTOR  GEN- 
ERAL 

Mr.  HOYER.  Mr.  McFarland,  we  welcome  you  to  the  committee. 
I  apologize  for  keeping  you  waiting  so  long.  We  appreciate  your  giv- 
ing such  statement  as  you  deem  to  be  appropriate.  We  will  include 
your  testimony  in  full  in  the  record  at  this  time. 

[The  prepared  statement  and  budget  justifications  follow:] 
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Patrick  E.  McFarland 

Inspector  General 

Office  of  Personnel  Management 


Patrick  E.  McFarland  was  appointed  Inspector  General  of  the 
Office  of  Personnel  Management  on  April  11,  1990,  confirmed  by 
the  United  States  Senate  on  August  6,  1990,  and  was  sworn  in  on 
August  9,  199  0. 

As  Inspector  General,  Mr.  McFarland  is  responsible  for  providing 
leadership  that  is  dedicated  to  identifying  fraud,  waste,  abuse, 
and  mismanagement  in  programs  administered  by  the  Office  of 
Personnel  Management.   Audits  and  investigations  are  conducted  of 
the  largest  retirement  and  employee  health  insurance  programs  in 
the  world.   Mr.  McFarland  is  a  member  of  the  President's  Council 
on  Integrity  and  Efficiency  which  is  the  organization  of 
presidentially  appointed  inspectors  general  and  other  federal 
officials  established  by  executive  order.   The  purpose  of  the 
council  is  to  provide  a  government-wide  forum  for  identifying 
and  addressing  issues  related  to  fraud,  waste,  and  abuse  and  to 
promote  economy  and  efficiency  in  government  programs  and 
operations.   Mr.  McFarland  serves  as  chairman  of  the  Council's 
Executive  Development  Committee.   The  committee  provides  a  focal 
point  for  education,  training,  and  career  development  activities 
for  executive  and  senior  management  staff  of  Inspector  General 
offices.   Mr.  McFarland  also  serves  on  five  other  committees  of 
the  President's  Council  on  Integrity  and  Efficiency. 

Mr.  McFarland's  law  enforcement  career  spans  over  30  years.   He 
served  with  the  United  States  Secret  Service  for  22  years, 
providing  line  and  staff  management  oversight  for  protective 
activities  involving  six  presidents  of  the  United  States  and  many 
chiefs  of  state  and  heads  of  government.   He  was  a  police  officer 
and  detective  with  the  St.  Louis  Metropolitan  Police  Department 
for  five  years,  and  was  a  special  agent  with  the  Federal  Bureau 
of  Narcotics  for  one  year. 

Mr.  McFarland  is  a  member  of  the  Federal  Investigators  Associa- 
tion, the  International  Association  of  Chiefs  of  Police,  and  the 
Association  of  Government  Accountants. 

Mr.  McFarland  was  born  and  raised  in  St.  Louis,  Missouri.   He 
attended   St.  Louis   University,  graduating  in  1965  with  a 
Bachelor  of  Science  degree.   He  earned  his  Master  of  Public 
Administration  degree  from  The  American  University  in  1986.   Mr. 
McFarland  and  his  wife  Kathy  have  four  children  and  reside  in 
Vienna,  Virginia. 

February  1994 


447 


JOSEPH  R.  WILLEVER 

DEPUTY  INSPECTOR  GENERAL 
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Joseph  R.  WiUever  has  served  as  Deputy  Inspector  General  of  the  Office  of  Personnel 
Management  since  March  1987.   He  began  his  auditing  career  with  the  Potomac  Electric 
Power  Company  in  Washington,  D.C.,  in  1966,  and  first  entered  public  service  as  em 
auditor  with  the  District  of  Columbia  in  1968.   In  1971,  he  joined  the  Office  of  Personnel 
Management  holding  a  variety  of  increasingly  responsible  positions  in  the  Office  of  the 
Inspector  General  and  its  predecessor  organizations,  and  was  appointed  Deputy  Inspector 
General  for  Audit  in  1984. 

Mr.  WiUever  is  active  in  the  audit  and  investigations  professional  communities.   He  served 
on  the  Steering  Committee  of  the  predecessor  organization  to  the  Executive  Council  on 
Integrity  and  Efficiency  (ECIE).    In  that  capacity  he  represented  the  inspectors  general  of 
thirty-three  designated  federal  entities  on  various  committees  of  the  President's  Council  on 
Integrity  and  Efficiency  (PCIE).   He  is  a  member  of  the  Federal  Investigators  Association, 
the  American  Society  for  Public  Administration,  the  Association  of  Government 
Accountants,  the  Institute  of  Internal  Auditors,  the  Federal  Executive  Institute  Alumni 
Association,  and  past  member  of  the  Institute  of  Cost  Analysis.    Mr.  WiUever  also 
represents  the  Office  of  Personnel  Management  at  the  National  Inter-governmental  Audit 
Forum  and  pcuticipates  in  the  Mid-Atlantic  Chapter  of  the  National  Forum. 

In  his  present  position,  he  is  responsible  for  managing  a  comprehensive  nationwide  audit 
and  investigative  program  within  the  Office  of  Personnel  Management,  including  audits 
ami  investigations  of  the  federal  retirement,  health  insurance  and  life  insurance  trust  funds 
with  approximate  balances  of  $247  billion.   Nearly  2.2  million  annuitants  are  served  by  the 
retirement  systems,  4  million  employees  and  annuitants  participate  in  the  health  insurance 
programs,  and  4.1  million  employees  and  annuitants  participate  in  the  life  insurance 
program. 

Mr.  WiUever  has  presented  training  sessions  at  OPM's  Government  Executive  Institute  and 
the  Washington  Training  and  Development  Services  Management  Development  Program  on 
the  role  of  an  inspector  general  and  ethics  in  management. 

Mr.  WiUever  served  in  the  U.S.  Marine  Corps  from  1958  -  1962.    He  earned  a  Bachelor  of 
Science  degree  from  Southeastern  University.   He  has  completed  executive  training  at 
OPM's  Executive  Seminar  Centers,  and  the  Federal  Executive  Institute. 

Mr.  WiUever  and  his  wife  Linda  and  their  two  children  live  in  Fairfax,  Virginia. 
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E.  JEREMY  HUTTON 

SPECIAL  COUNSEL  TO 

THE  INSPECTOR  GENERAL,  OPM 

E.  Jeremy  Hutton  is  Special  Counsel  to  the  Inspector  General  of  the  U.S.  Office  of  Personnel 
Management  and  has  served  in  this  position  since  May  5,  1991. 

As  Special  Counsel,  Mr.  Hutton  provides  independent  legal  advice  and  assistance  to  the  Inspeaor 
General  and  his  staff  on  all  areas  of  concern  to  the  office,  panicularly  with  regard  to  investigations 
and  audit  activities.   He  also  serves  as  ethics  officer  and  congressional  liaison  for  the  Office  of  the 
Inspector  General. 

For  13  years  previously,  Mr.  Hutton  served  as  a  Senior  Attorney  for  the  Office  of  General  Counsel 
of  the  U.S.  General  Accounting  Office  (GAO).    In  his  last  assignment  at  GAO,  he  was  counsel  to  the 
Housing  and  Community  Development  Group  of  the  Resources,  Community  and  Economic  Develop- 
ment Division  providing  evaluators  with  legal  support  in  audits  and  on  reports  including  drafting  of 
legal  memoranda  on  a  variety  of  complex  issues  involving  HUD  and  the  SBA.  reviewing  legal  content 
of  their  reports.   He  also  provided  informal  advice,  preparing  testimony  and  letters  to  Congress,  often 
resulting  in  recommendations  to  Congress  and  draftal  legislation  to  implement  recommendations. 

From  Augxist  1988  until  November  1990,  Mr.  Hutton  was  detailed  to  the  Employment  and  Housing 
Subcommittee  of  the  House  Government  Operations  Committee  to  assist  in  their  investigation  of 
abuses,  favoritism  and  mismanagement  of  HUD  programs.   As  counsel  to  the  subcommittee,  he 
performed  a  wide  range  of  functions,  including  advising  Chairman  Lantos  on  investigative  strategy 
and  legal  issues,  performing  various  investigative  work  and  working  with  the  HUD  Inspector  General 
and  his  staff.    He  also  wrote  sections  of  letter  to  Special  Prosecutor  relating  to  investigation  of  Secre- 
tary Pierce  and  the  final  committee  report. 

Mr.  Hutton  developed  his  investigative  experience  through  work  from  1982  to  1985  as  counsel  and 
member  of  3  man  GAO  field  investigative  team  considering  irregularities  in  the  seleaion  by  HUD  of 
sponsors  for  seaion  202  (Elderly  and  Handicapped)  housing  projects  at  the  request  of  House  Select 
Committee  on  Aging  and  Senators  Metzenbaum  and  Glenn.  In  this  capacity,  he  worked  with  F.B.I, 
officials  and  the  U.S.  Attorney's  Office  in  Columbus,  Ohio  in  preparing  the  case  for  criminal 
proceedings.    In  1985,  he  performed  similar  duties  during  investigation  of  Indian  Housing  Programs 
requested  by  House  Committee  on  Interior  Affairs. 

Other  functions  performed  by  Mr.  Hutton  during  his  tenure  at  the  General  Accounting  Office  included 
drafting  Comptroller  General  decisions  concerning  the  legality  of  wide  range  of  federal  expenditures; 
serving  as  counsel  to  GAO  claims  section;  and,  while  on  deuil  to  the  House  Government  Operations 
Comminee,  conducting  research  and  assisting  in  series  of  three  hearings  related  to  reauthorization  of 
Paperwork  Reduaion  Act  and  evaluating  of  performance  of  0MB  under  the  \a. 

Mr.  Hutton's  first  Federal  employment,  ft^om  1966  to  1977,  was  as  a  legislative  attorney  with  the 
American  Law  Division  of  the  Congressional  Research  Service,  Library  of  Congress,  where  he 
specialized  in  legal  issues  relating  to  privacy  and  to  criminal  law  and  procedure. 

Mr.  Hunon  earned  his  B.A.  degree  with  honors  in  Political  Science  at  Colgate  University  and  his 
J.D.  at  Duke  University  School  of  Law.    He  is  a  member  of  the  Bar  of  District  of  Columbia  and  of 
the  U.S.  Supreme  Court.   Mr.  Hunon  resides  in  Harpers  Ferry,  West  Virginia  and  is  the  father  of 
three  grown  children. 
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STATEMENT  OF 

HONORABLE  PATRICK  E.  MCFARLAND,  INSPECTOR  GENERAL 

OFFICE  OF  PERSONNEL  MANAGEMENT 

at  a  hearing  of  the 

SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE,  AND 

GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.  S.  HOUSE  OF  REPRESENTATIVES 

on 

FISCAL  YEAR  1995  APPROPRIATION  REQUEST 

FOR  THE  OFFICE  OF  THE  INSPECTOR  GENERAL 

AT  THE  OFFICE  OF  PERSONNEL  MANAGEMENT 

MARCH  10,  1994 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 


MY  NAME  IS  PATRICK  E.  MCFARLAND.   I  AM  THE  INSPECTOR  GENERAL  OF 
THE  OFFICE  OF  PERSONNEL  MANAGEMENT.   I  APPRECIATE  THIS 
OPPORTUNITY  TO  DISCUSS  OUR  FY  1995  APPROPRIATION  REQUEST  BEFORE 
YOUR  SUBCOMMITTEE. 

THE  TOTAL  REQUEST  FOR  THE  OFFICE  OF  THE  INSPECTOR  GENERAL  IS 
$10,207,000  OF  WHICH  $4,026,000  IS  FROM  THE  SALARIES  AND  EXPENSES 
FUND  AND  $6,181,000  IS  FROM  THE  TRUST  FUND.   THIS  REPRESENTS  A 
REDUCTION  OF  $227,000  IN  THE  SALARIES  AND  EXPENSES  FUND  AND 
$333,000  IN  THE  TRUST  FUND.   THE  TOTAL  REDUCTION  OF  $560,000 
EQUALS  APPROXIMATELY  5.2  PERCENT  OF  THE  OFFICE  OF  THE  INSPECTOR 
GENERAL'S  FY  1994  APPROPRIATION. 

BECAUSE  OF  THESE  REDUCTIONS,  WE  MADE  A  NUMBER  OF  DIFFICULT 
DECISIONS  IN  ORDER  TO  MAINTAIN  THE  HIGH  LEVEL  OF  OVERSIGHT 
FUNCTIONS  CARRIED  OUT  BY  THE  OFFICE  OF  THE  INSPECTOR  GENERAL.   IN 
PARTICULAR,  WE  SOUGHT  TO  PROTECT  THE  OFFICE  OF  THE  INSPECTOR 
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GENERAL  EMPLOYEES  FROM  DIRECT  ADVERSE  AFFECTS  AS  MUCH  AS 
POSSIBLE.   THIS  IS  PARTICULARLY  DIFFICULT  IN  THAT  85  PERCENT  OF 
OUR  DIRECT  PROGRAM  RESOURCES  WERE  SPENT  ON  SALARIES  AND  BENEFITS 
IN  FY  1993. 

THE  SPECIFIC  ACTIONS  THAT  WILL  ENABLE  US  TO  ACCOMMODATE  THE 
REDUCTION  IN  FUNDING  AND  PROTECT  EMPLOYEE  JOBS  INCLUDE:  (1) 
REDUCING  OR  ELIMINATING  CONTRACTOR  SUPPORT  FOR  THE  AUDIT  OF  THE 
AGENCY'S  FINANCIAL  STATEMENTS; (2)  DECREASING  OUR  INVESTIGATIVE 
PRESENCE  IN  THE  RETIREMENT  FRAUD  AND  "HOTLINE"  AREAS;  (3) 
REDUCING  THE  NUMBER  OF  INTERNAL  AGENCY  TRUST  FUND  PROGRAM  AUDITS; 
AND  (4)  DECREASING  ADMINISTRATIVE  ACTIVITIES  AND  SUPPORT  STAFF. 

DURING  THE  PAST  YEAR,  WE  HAVE  ACHIEVED  A  NUMBER  OF  SIGNIFICANT 
SUCCESSES  IN  OUR  OPERATIONS.   IN  FY  1993,  AUDITS  OF  INSURANCE 
CARRIERS  IN  THE  FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 
IDENTIFIED  RECOMMENDED  RECOVERIES  OF  $61,000,000.   IN  ADDITION, 
WE  ARE  NOW  COMPLETING  OUR  AUDIT  OF  THE  OFFICE  OF  PERSONNEL 
MANAGEMENT'S  FY  1993  FINANCIAL  STATEMENTS.   IN  FY  1995,  I  BELIEVE 
THAT  WE  WILL  BE  ABLE  TO  DO  SUFFICIENT  WORK  TO  REPORT  ON  ALL 
HEALTH  BENEFITS  PROGRAM  STATEMENTS  AND  THE  RETIREMENT  PROGRAM 
STATEMENT  OF  FINANCIAL  POSITION  AS  WELL  AS  PERFORM  LIMITED  AUDIT 
PROCEDURES  ON  ALL  OTHER  STATEMENTS. 

WORK  WITHIN  OUR  INVESTIGATIONS  AREA  CONTINUES  TO  EXPAND.   WE 
PROJECT  THAT  IN  FY  1994,  WE  WILL  HANDLE  APPROXIMATELY  28  PERCENT 
MORE  INVESTIGATIVE  COMPLAINTS  AND  OPEN  AT  LEAST  10  PERCENT  MORE 
INVESTIGATIVE  CASES.   OUR  CRIMINAL  INVESTIGATORS  ARE  WORKING 
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CLOSELY  WITH  AUDITORS  IN  PURSUING  FRAUD  IN  A  MANNER  THAT  RESULTS 
IN  PROSEOJTIONS  AND  FINANCIAL  RECOVERIES. 

IN  ACCORDANCE  WITH  A  RECOMMENDATION  OF  THE  NATIONAL  PERFORMANCE 
REVIEW,  WE  HAVE  IMPLEMENTED  AN  EVALUATION  AND  INSPECTION  FUNCTION 
WITHIN  THE  OFFICE  OF  THE  INSPECTOR  GENERAL.   I  HAVE  REASSIGNED  A 
GROUP  OF  ANALYSTS  WITH  A  THOROUGH  KNOWLEDGE  OF  BOTH  PROGRAM 
ANALYSIS  AND  AGENCY  OPERATIONS  INTO  THIS  FUNCTION.   THEY  WILL 
TAKE  A  COLLABORATIVE  APPROACH  WITH  THE  AGENCY  IN  ORDER  TO  IMPROVE 
OPERATIONS  AS  WELL  AS  PREVENT  PROBLEMS. 

ON  FEBRUARY  16,  1994,  I  SUBMITTED  TO  THE  APPROPRIATIONS  COMMITTEE 
AND  THIS  SUBCOMMITTEE  A  PROGRESS  REPORT  ON  THE  IMPOSITION  OF 
DEBARMENT  AND  CIVIL  MONETARY  PENALTIES  AGAINST  HEALTH  CARE 
PROVIDERS.   AS  INDICATED  IN  THAT  REPORT,   WE  HAVE  MADE 
SIGNIFICANT  PROGRESS  IN  DEBARRING  HEALTH  CARE  PROVIDERS  WHO  HAVE 
BEEN  SANCTIONED  BY  OTHER  AGENCIES,  WHILE  CONCERNS  REGARDING  COST- 
EFFECTIVENESS  HAVE  LED  US  TO  EXPLORE  POSSIBILITIES  OF  MODIFYING 
THE  EXISTING  0PM  STATUTORY  SANCTIONS  AUTHORITY.   WE  WILL  CONTINUE 
TO  KEEP  THE  SUBCOMMITTEE  FULLY  INFORMED  OF  OUR  PROGRESS  IN  THIS 
AREA. 

THIS  CONCLUDES  MY  PREPARED  TESTIMONY.   I  WILL  BE  GLAD  TO  RESPOND 
TO  ANY  QUESTIONS  THAT  YOU  MAY  HAVE. 
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OFFICE  OF  PERSONNEL  MANAGEMENT 

OFFICE  OF  THE  INSPECTOR  GENERAL 

DESCRIPTION 

This  account  has  two  fund  sources: 

•  Salaries  and  Expenses/General  Fund  Appropriation  (S&E) 

This  annual  appropriation  pays  for  the  operating  expenses  to  carry  out  mandated 
responsibilities  of  the  Office  of  Inspector  General.   This  appropriation  also  funds  the  OIG's  S&E 
share  of  agencywide  overhead  cost. 

•  Limitation  on  Transfers  from  the  Trust  Funds 

The  OIG  receives  an  annual  limitation  to  pay  the  operating  expenses  of  audits  and  reviews  of 
OPM's  administration  of  the  civil  service  retirement  and  insurance  programs.    This  limitation 
also  funds  the  OIG's  Trust  Fund's  share  of  agencywide  overhead  cost.   These  funds  are 
transferred  from  the  Civil  Service  Retirement  and  Disability  Fund,  the  Employees  Health 
Benefits  Fund  and  the  Employees  Life  Insurance  Fund. 
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OFFICE  OF  INSPECTOR  GENERAL 


COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounti  in  thouiandi) 


1993 

1994 

1995 

1995 

Obligations 

A?tv«l 

Eitimate 

R?qMe»t 

Change 

Pirwt  Prvgnm 

Salaries  and  Expenses 

$4,179 

$4,253 

$4,026 

($227) 

Limitation  on  Transfers  from 

the  Tnist  Funds 

6.450 

6,514 

6.181 

(333) 

Total 


S10429 


$10,767 


$1037 


($560) 


Offiietting  CoDectiont! 


Limitaticm  on  Transfers  fitm 

the  Trust  Funds 

$6,450 

$6,514 

$6,181 

($333) 

Total 

$6y450 

$6,514 

$6,181 

($333) 

Budget  Authority 

$4,227 

$4053 

$4,026 

($227) 

Outlnyt 

$3,742 

$5,847 

$4,009 

($14838) 

FuM-Tune  Equivaknto 


Salaries  and  Expenses 

45 

47 

46 

(1) 

Limitation  on  Transfers  from 

the  Trust  Funds 

73 

74 

72 

(2) 

Total 

118 

121 

118 

P) 

95 
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OFFICE  OF  INSPECTOR  GENERAL 
SALARIES  AND  EXPENSES  AND  TRUST  FUND 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 
Civilian  Personnel  Benefits 
Benefits  for  Former  Personnel 
Travel  and  Transportation  of  Persons 
Transportation  of  Things 
Rental  Payments  to  GSA  .   ^ 

Communications  and  Utflities 
Printing  and  Reproduction 
Consulting  Services 
Other  Services 
Supplies  and  Materials 
Equipment  ^ 

Total  Obligations  ^ 


1994 

1995 

Estimate 

Request 

Change 

$6,323 

$6,166 

($157) 

1.227 

1.189 

(38) 

10 

12 

2 

300. 

293 

(7) 

0 

0 

0 

1,018 

1.024 

6 

165 

165 

0 

15 

IS 

0 

0 

0 

0 

1,623 

1.274 

(349) 

61 

44 

(17) 

25 

25 

0 

$10,767 


$10,207 


($560) 
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OFFICE  OF  INSPECTOR  GENERAL 


SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounts  Ld  thousands) 


1993 

1994 

1995 

1995 

Actual 

Estimate 

Request 

Chapge 

Obligations 

$4,179 

$4453 

$4,026 

($227) 

Budget  Authority 

$4^27 

$4053 

54,026 

($227) 

Outlays 

$3,742 

$5,847 

$4,009 

($1,838) 

FuU-Time  Equivalents 

45 

47 

46 

(1) 

97 
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OFFICE  OF  INSPECTOR  GENERAL 
SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 
SUMMARY  OF  CHANGES  REQUESTED  FOR  1995 
(dollar  amounts  In  thousands) 


BUDGET 
AUTHORITY  ETE 

FY94  ESTIMATE  TOTAL - - $4^53  47 


Ofiice  of  Inspector  General  Salaries  and  Expenses  (227)  (1 ) 


FY95  CHANGES  (227)  (1) 


FY95  REQUEST  TOTAL. $4,026  46 
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OFFICE  OF  INSPECTOR  GENERAL 
SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


1994 

1995 

OBJECl  CLASS 

Estimate 

Request 

Change 

Personnel  Compensation 

$2,517 

$2,440 

($77) 

Personnel  Benefits 

491 

467 

(24) 

Beneflts  for  Former  Personnel 

4 

5 

1 

Travel  and  TransporUtion  of  Persons 

60 

57 

(3) 

Transportation  of  Things 

0 

0 

0 

Rental  Payments  to  GSA 

408 

411 

3 

Communications  and  Utilities 

66 

66 

0 

Printing  and  Reproduction 

6 

6 

0 

Consulting  Services 

0 

0 

0 

Other  Services 

667 

546 

(121) 

Supplies  and  Materials 

24 

18 

(6) 

Equipment 

10 

10 

0 

ToUl  Obligations 

$4,253 

S4,026 

($227) 
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OFFICE  OF  THE  INSPECTOR  GENERAL 
SALARIES  AND  EXPENSES/GENERAL  FUND  APPROPRIATION 

(dollar  amounts  in  thousands) 


RESOURCES 


FY93  FY94  FY95  FY95 

Actual  Estimate        Request  Change 


Obligations 
Full-Time  Equivalents 


$4,179  $4,253  $4,026 


45 


47 


46 


-$227 


WORKLOAD  INDICATORS 


Administrative  Audits 

11 

7 

7 

... 

Contract  Audits 

2 

5 

5 

... 

Combined  Federal  Campaign  Audits 

31 

25 

25 

— 

Semiannual  Report 

2 

2 

2 

... 

Quality  Control  Reviews 

3 

4 

4 

— 

Chief  Financial  Officer  Audits 

— 

— 

1 

1 

Investigations  Cases  Worked 

128 

140 

135 

-5 

Investigative  Complaints 

Handled 

1,637 

2,100 

2,000 

-100 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 
Trust  Fund 

Total 
FuU-Time  Equivalents 

Salaries  and  Expenses 
Trust  Fund 


$4,179 
6.450 

$10,629 


45 
J2 


$4,253 
6.514 


47 
74 


$4,026 
6.181 


$10,767    $10,207 


46 
72 


-$227 
-333 

-$560 


-1 
-2 


Total 


118 


121 


118 
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DESCRIPTION  OF  ACTIVITY 

The  Office  of  the  Inspector  General  (OIG)  was  established  as  a  statutory  entity 
on  April  16,  1989.   It  operates  under  the  authority  of  the  Inspector  General  Act  of  1978  (P.L. 
95-452)  and  the  1988  amendments  (P.L.  100-504).   The  OIG  establishes  audit  and 
investigative  policies  for,  and  conducts  and  coordinates  audits  and  investigations  of,  0PM 
activities  to  promote  economy,  efficiency,  effectiveness,  and  integrity  in  the  agency's 
operations,  and  to  prevent  and  detect  fraud,  waste,  and  abuse  of  authority  and  funds.   As 
Government  begins  its  reinvention  process,  the  inspectors  general  community  will  work  to 
ensure  that  restructured  organizations  become  as  efficient  as  advertised  and  that  they  remain 
free  from  improprieties. 

Subactivities  include: 

Audits 

•  Audit  OPM's  agencywide  systems.   These  include  the  computer,  personnel, 
procurement,  property,  and  financial  management  systems. 

•  Perform  agency  external  audits,  including  pre-award  and  historical  contract  cost  audits, 
as  well  as  audits,  of  local  Combined  Federal  Campaign  (CFC)  operations. 

•  Conduct  audits  of  all  other  governmentwide  programs  administered  by  OPM  such  as 
recruiting  and  examining,  training  and  development,  the  Senior  Executive  Service,  pay, 
performance  standards,  classification,  and  oversight  of  OPM's  evaluation  of  Federal 
agencies'  compliance  with  personnel  laws  and  regulations. 

•  Perform  the  audits  of  OPM's  financial  statements  as  required  by  the  Chief  Financial 
Officers  Act. 

Investigations 

•  Inquire  into  allegations  by  OPM  employees,  contractors,  and  other  interested  parties,  of 
program-related  fraud,  misconduct,  or  conflict  of  interest. 

•  Investigate,  either  independently  or  in  coordination  with  enforcement  agencies, 
suspected  fraud  by  participants  and  beneficiaries  in  OPM-administered  health  and  life 
insurance  and  retirement  programs. 

•  Refer  verified  cases  of  illegal  activity  to  the  Department  of  Justice. 

•  Implement  a  liaison  program  with  FEHB  program  carriers  to  investigate  carrier  identified 
instances  of  possible  enrollee  and  provider  fraud. 

•  Implement  the  Program  Fraud  Civil  Remedies  Act  (31  U.S.C.  3801-3812)  by 
investigating  program  fraud  allegations  involving  false  claims  of  up  to  $150,000  and 
report  findings  and  conclusions  to  the  General  Counsel,  the  agency  reviewing  officer. 
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EMecutive  Direction  and  Program  Admirtistration 

•  Provide  executive  direction  for  the  efforts  of  the  OIG  consistent  with  the  policies  set 
forth  by  the  Administration. 

•  Provide  administrative  services  including  policy  development,  budget  planning  and 
execution,  audit  report  tracking,  computer  systems  development  and  maintenance, 
personnel,  procurement,  and  space  and  records  management. 

•  Prepare  the  semi-annual  reports  on  OIG's  activities  which  are  transmitted  to  the  Director 
of  0PM  and  also  to  Congressional  committees,  as  required  by  the  Inspector  General 
Act. 


INITIATIVES 

•  Improve  OPM's  financial  systems  to  prevent  waste,  fraud,  and  abuse,  and  ensure 
efficient,  effective  service,  consistent  with  the  National  Performance  Review 
recommendations. 

•  Continue  to  provide  audits  and  investigations  of  all  0PM  programs  as  streamlining  and 
downsizing  Government  begins  to  gain  momentum. 

•  Implement  a  program  evaluations  and  inspections  program  within  the  Executive 
Direction  and  Program  Administration  area. 


FY95  PROGRAM  CHANGES 

OIG  devotes  a  large  majority  of  its  resources  to  personnel  compensation.   In  FY93,  85  percent 
of  OIG's  direct  program  resources  were  spent  on  salaries  and  benefits.   The  remaining  15 
percent  was  split  among  travel,  contractor  support  to  audit  OPM's  financial  statements,  and 
miscellaneous  other  objects.   This  mix  in  the  distribution  of  OIG  resources  clearly  shows  that 
very  little  room  exists  to  make  real  discretionary  cuts.   OIG  would  necessarily  have  to  reduce 
spending  for  personnel  salaries  and  benefits  to  achieve  a  mandated  5.2  percent  cut. 


Proposal  #1 

A  decrease  of  $88.000  and  1  FTE  is  requested  for  the  investigative  presence  in  the  retirement 
fraud  and  'Hotline*  areas. 

Objective  and  Effect 

In  the  retirement  fraud  area,  decreasing  resources  would  require  the  OIG  to  concentrate  on  the 
most  critical  allegations  of  fraud,  waste  and  abuse. 

Reduced  resources  in  the  "Hotline*  activity,  including  telephone  calls,  written  complaints,  and 
walk-ins,  will  require  the  OIG  to  concentrate  and  followup  on  the  most  promising  tips. 
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Budget  Effect 

The  savings  generated  by  this  proposal  are  achieved  by  reducing  salaries  and  benefits 
($64,000/1  FTE),  travel  (S3,000),  and  miscellaneous  other  objects  including  non-personnel 
services  ($21,000).   This  proposal  could  lead  to  reduced  recoveries  to  the  government. 


Proposal  #2 

A  decrease  of  $38.000  S&E/$55.000  and  1  FTE  TF  is  requested  in  administrative  activities  and 
support  staff.   The  FTE  reduction  is  displayed  in  the  trust  fund  section  of  this  document. 

Objective  and  Effect 

Good  management  principles  dictate  that  administrative  activities  and  support  staff  must 
remain  in  balance  with  the  operating  programs.    In  keeping  with  this  premise,  a  cut  in  direct 
OIG  functions  would  necessarily  lead  to  a  commensurate  reduction  in  administrative  and 
support  staff.   This  cutback  equates  to  approximately  1  FTE  (S&E  and  trust  fund  combined) 
and  would  be  absorbed  within  the  policy,  resources  management,  and  oversight  area. 

Budoet  Effect 

The  savings  generated  by  this  proposal  are  achieved  by  reducing  salaries  and  benefits 
($27,000)  and  miscellaneous  other  objects  including  non-personnel  services  ($11,000). 

Proposal  #3 

A  decrease  of  $101.000  S&E/$202.000  TF  is  requested  to  reduce  or  eliminate  contractor 
support  for  the  audit  of  the  agency's  financial  statements. 

Objective  and  Effect 

Full  scope  audits  of  OPM's  financial  statements  have  not  yet  been  completed  even  with 
significant  contractor  support.    With  reduced  or  no  contractor  support  in  FY95,  the  OIG  will 
audit  the  FY94  financial  statements  using  in-house  resources.   The  In-house  auditors  will 
continue  to  gain  valuable  experience  during  the  current  audit  cycle  but  the  OIG  does  not  believe 
that  it  will  be  able  to  match  the  FY94  effort  in  FY95  with  in-house  resources. 

Budget  Effect 

The  savings  generated  by  this  proposal  are  achieved  by  eliminating  audit  contractor  suppon  of 
$250,000  ($80,000  S&E  and  $170,000  TF)  and  by  reducing  non-personnel  services  in  the 
amount  of  $53,000  ($21,000  S&E  and  $32,000  TF). 
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OFFICE  OF  INSPECTOR  GENERAL 
LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
COMPARATIVE  SUMMARY  STATEMENT 

(dollar  amounts  io  thousands) 


Budget  Awth^rity 


1993 
Actual 


1994 
Estimate 


1995 


1995 

Change 


ObligatJoni 


S6^50 


S6^14 


S6,181 


(S333) 


Offsetting  Collecttoni 


S6^S0 


S6^14 


S«,181 


($333) 


limlWion 


S^^SO 


S6^14 


S6,181 


(S333) 


Full-Time  EquivalenU 


73 


74 


72 


(2) 
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OFFICE  OF  INSPECTOR  GENERAL 
LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 
SUMMARY  OF  CHANGES  REQUESTED  FOR  1995 
(dollar  amounts  in  thousands) 


FY94  ESTIMATE  TOTi^ 


BUDGET 
AUTHORITY 

S6^14 


EIE 

74 


Office  of  Inspector  General  -  Trust  Funds 


(333) 


(2) 


FY95  CHANGES 


(333) 


(2) 


FY95  REQUEST  TOTAL. 


S6,181 


72 
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OFFICE  OF  INSPECTOR  GENERAL 
LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 

OBLIGATIONS  BY  OBJECT  CLASS 

(dollar  amounts  in  thousands) 


OBJECT  CLASS 

Personnel  Compensation 
Personnel  Benefits 
Benefits  for  Former  Personnel 
Travel  and  Transportation  of  Persons 
Transportation  of  Things 
Rental  Payments  to  GSA 
Communications  and  Utilities 
Printing  and  Reproduction 
Consulting  Services 
Other  Services 
Supplies  and  Materiak 
Equipment 

Total  Obligations 


1994 

1995 

Estimate 

Request 

Change 

$3,806 

$3,726 

($80) 

736 

722 

(14) 

6 

7 

1 

240 

236 

(4) 

0 

0 

0 

610 

613 

3 

99 

99 

0 

9 

9 

0 

0 

0 

0 

956 

728 

(228) 

37 

26 

(11) 

15 

15 

0 

S6^14 


$6,181 


($333) 


106 


465 


OFFICE  OF  THE  INSPECTOR  GENERAL 

LIMITATION  ON  TRANSFERS  FROM  THE  TRUST  FUNDS 

(dollar  amounts  in  thousands) 


FY93  FY94  FY95  FY95 

Actual  Estimate        Request  Change 


RESOURCES 


Obligations 
FuD-Time  Equivalents 


$6,450 


73 


$6,514  $6,181 


74 


72 


-$333 


-2 


WORKLOAD  INDICATORS 


Insurance  Audits  Reports 

35 

47 

49 

2 

Questioned  Costs  ($M) 

$60.4M 

$44.0M 

$49. 6M 

$5.6M 

Benefits  Program  Audits 

3 

6 

4 

-2 

Chief  Financial  Officer  Audits 

2 

3 

3 

— 

TOTAL  ACTIVITY  FUNDING  FROM  ALL  SOURCES 


Obligations 

Salaries  and  Expenses 
Trust  Fund 


$4,179 
6.450 


$4,253 
6.514 


$4,026 
6.181 


-$227 
•333 


Total 

Full-Time  Equivalents 

Salaries  and  Expenses 
Trust  Fund 


$10,629 


45 
^2 


$10,767         $10,207 


47 
74 


46 
72 


-$560 


Total 


118 


121 


118 


DESCRIPTION  OF  ACTIVITY 

The  Office  of  Personnel  Management  (OPM),  under  the  Federal  Employees  Health  Benefits 
(FEHB)  program,  administers  contracts  with  approximately  400  participating  organizations, 
ranging  from  large  nationwide  insurance  carriers  to  health  maintenance  organizations  which 
may  service  only  a  small  geographical  area.   Similarly,  OPM  contracts  for  life  insurance 
coverage  for  Federal  employees  through  the  Metropolitan  Life  Insurance  Co.  under  the  Federal 
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Employees  Group  Life  Insurance  (FEGLI)  program.   The  OIG  has  oversight  responsibility  for 
these  trust  fund  programs  as  well  as  the  Civil  Service  Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System  (FERS)  operations. 

Subactivities  include: 

Audits 

•  Audit  health  insurance  carriers  who  participate  in  the  FEHB  program  along  with  life 
insurance  carriers  who  provide  benefits  to  Federal  employees  and  annuitants,  focusing 
on  the  following  areas: 

-  allowability  of  charges  made  by  the  carriers. 

-  effectiveness  of  carriers'  internal  administrative  and  management  practices. 

-  use  of  appropriate  and  efficient  claims  examining  practices. 

•    use  of  management  control  systems  to  avoid  unnecessary  or  unwarranted 
expenditures. 

-  review  of  health  maintenance  organizations'  rate-setting  methods  to  assure  the  rates 
paid  by  the  FEHB  program  are  comparable  to  those  paid  by  other  groups. 

•  Audit  and  review  0PM  administration  of  the  trust  funds  and  offer  recommendations  to 
0PM  management  to  improve  performance  and  minimize  system  vulnerabilities.  These 
audits  and  reviews  are  designed  to: 

-  prevent  and  detect  fraud,  waste,  and  abuse  of  0PM  trust  funds. 

-  confirm  the  existence  and  effectiveness  of  management  controls. 

-  assure  compliance  with  applicable  laws  and  regulations. 

-  determine  the  economy  and  efficiency  of  operations. 

•  Audit  OPM's  financial  statements  as  required  by  the  Chief  Financial  Officers  Act. 
Current  resource  levels  do  not  allow  the  OIG  to  perform  a  full  scope  audit  and,  absent 
any  additional  resources,  the  OIG  will  not  be  able  to  meet  all  requirements.    We  will 
continue  to  use  as  many  in-house  resources  as  are  available  plus  moderate  contractor 
audit  support  in  FY94  to  perform  the  audit.    Due  to  anticipated  resource  reductions,  we 
will  not  be  able  to  use  contractor  support  in  FY95  to  the  same  extent  as  in  FY94.    As 
additional  in-house  experience  is  gained,  the  final  audit  product  will  become  more 
complete. 

Administrative  Sanctions 

•  Impose  administrative  sanctions  against  health  care  providers  or  suppliers  of  health  care 
services  and  equipment  whose  actions  indicate  that  they  present  a  threat  to  the 
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integrity  of  the  FEHB  program.   The  purposes  of  the  sanctions  are  to: 

-  protect  the  FEHB  program  and  its  participants  against  waste,  fraud,  and  abuse  or 
other  improper  practices  in  connection  with  health  care. 

-  provide  an  administrative  means  for  recovering  funds  paid  as  a  result  of  false, 
misleading,  or  excessive  claims. 

-  deter  unethical  health  care  providers  and  suppliers  from  attempting  to  defraud  the 
FEHB  program. 

-  penalize  those  providers  and  suppliers  who  have  acted  improperly  with  regard  to  the 
FEHB  program. 

OIG  has  begun  processing  debarment  actions  through  use  of  the  Nonprocurement  Debarment 
and  Suspension  'Common  Rule"  for  cases  which  are  predicated  on  suspension  and  debarment 
actions  initiated  by  another  Federal  agency.   The  Common  Rule  allows  0PM  to  honor  the 
suspension  and  debarment  of  health  care  providers  and  suppliers  from  other  Federal  programs 
such  as  Medicare,  by  excluding  those  providers  and  suppliers  from  the  FEHB  program. 

OIG  has  identified  improvements  in  the  FEHB  program  statutory  sanctions  authority  which 
would  enable  it  to  be  implemented  in  a  cost-effective  manner.   The  OIG  has  developed  a 
legislative  proposal  and  is  working  with  0MB  staff  to  prepare  a  package  of  amendments  for 
submission  to  Congress. 

Executive  Direction  and  Program  Administration 

•    A  description  of  the  Executive  Direction  and  Program  Administration  subactivity  is 
located  in  the  salaries  and  expenses  section  of  this  document. 


INITIATIVES 

•  Improve  OPM's  systems  (i.e.,  retirement  and  health  benefits  systems  and  financial 
systems)  to  prevent  waste,  fraud,  and  abuse,  and  ensure  efficient,  effective  service, 
consistent  with  the  National  Performance  Review  recommendations. 

•  Continue  to  provide  audits  and  investigations  of  all  0PM  programs  as  streamlining  and 
downsizing  Government  begins  to  gain  momentum. 

•  Implement  a  program  evaluations  and  inspections  program  within  the  Executive 
Direction  and  Program  Administration  area. 


FY95  PROGRAM  CHANGES 

OIG  devotes  a  large  majorrty  of  its  resources  to  personnel  compensation.   In  FY93,  85  percent 
of  OIG's  direct  program  resources  were  spent  on  salaries  and  benefits.   The  remaining  1 5 
percent  was  split  among  travel,  contractor  support  to  audit  OPM's  financial  statements,  and 
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miscellaneous  other  objects.   This  mix  in  the  distribution  of  OIG  resources  clearly  shows  that 
very  little  room  exists  to  make  real  discretionary  cuts.    The  OIG  would  necessarily  have  to 
reduce  spending  for  personnel  salaries  and  benefits  to  achieve  a  mandated  5.2  percent  cut. 

Proposal  #1 

A  decrease  of  $76.000  and  1  FTE  is  requested  to  reduce  the  number  of  internal  agency  trust 
fund  program  audits. 

Objective  and  Effect 

OIG  performs  a  number  of  audits  of  trust  fund  program  areas  in  an  attempt  to  assist  program 
offices  to  improve  their  internal  operating  systems  and  ensure  that  applicable  regulations  are 
being  followed.   These  audits  span  a  wide  variety  of  trust  fund  program  activities  such  as 
retirement  refund  claims  processing,  disability  retirement  approval  processing,  special 
entitlements  processing,  and  student  certification  processing.   These  audits  quite  often  help 
streamline  OPM  operations.   Without  these  audits,  a  number  of  systems  improvements  will 
likely  not  occur. 

Budget  Effea 

The  savings  generated  by  this  proposal  are  achieved  by  reducing  salaries  and  benefits 
($57,000/1  FTE),  travel  ($4,000),  and  miscellaneous  other  objects  including  non-personnel 
services  ($15,000). 


Proposal  #2 

A  decrease  of  $55.000  and  1  FTE  TF/$38.000  S&E  is  requested  in  administrative  activities  and 
support  staff.    The  1  FTE  savings  is  displayed  in  the  trust  fund  section  of  the  document  but  it 
spans  both  funds. 

Objective  and  Effect 

Good  management  principles  dictate  that  administrative  activities  and  support  staff  must 
remain  in  balance  with  the  operating  programs.    In  keeping  with  this  premise,  a  cut  in  direct 
OIG  functions  would  necessarily  lead  to  a  commensurate  reduction  in  administrative  and 
support  staff.   This  cutback  equates  to  approximately  1  FTE  (S&E  and  trust  fund  combined) 
and  would  be  absorbed  within  the  policy,  resources  management,  and  oversight  area. 

Budget  Effect 

The  savings  generated  by  this  proposal  are  achieved  by  reducing  salaries  and  benefits 
($38,000/1  FTE)  and  miscellaneous  other  objects  including  non-personnel  services  ($17,000). 


Proposal  #3 

A  decrease  of  $202.000  TF/$101.000  S&E  is  requested  to  reduce  or  eliminate  contractor 
support  for  the  audit  of  the  agency's  financial  statements. 


no 
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Obiective  and  Effect 

Full  scope  audits  of  OPM's  financial  statements  have  not  yet  been  completed  even  with 
significant  contractor  support.   With  reduced  or  no  contractor  support  in  FY95,  the  OIG  will 
audit  the  FY94  financial  statements  using  in-house  resources.   The  in-house  auditors  will 
continue  to  gain  valuable  experience  during  the  current  audit  cycle  but  the  OIG  does  not  believe 
that  it  will  be  able  to  match  the  FY94  effort  in  FY95  with  in-house  resources. 

Budget  Effect 

The  savings  generated  by  this  proposal  are  achieved  by  eliminating  audit  contractor  support  of 
$250,000  ($170,000  TF  and  $80,000  S&E)  and  reducing  non-personnel  services  In  the 
amount  of  $53,000  ($32,000  TF  and  $21 ,000  S&E). 


Ill 
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Introductory  Remarks 

Mr.  HOYER.  You  might  want  to  introduce  your  colleagues. 

Mr.  McFarland.  Yes,  thank  you,  Mr.  Chairman.  On  my  right  is 
Joseph  Willever.  He  is  the  Deputy  Inspector  General.  And  on  my 
left  is  Jerry  Hutton,  my  counsel. 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is 
Partick  E.  McFarland.  I  am  the  Inspector  General  of  the  Office  of 
Personnel  Management.  I  appreciate  this  opportunity  to  discuss 
our  fiscal  year  1995  appropriations  request  before  your  subcommit- 
tee. 

OIG  FUNDING  REQUEST 

The  total  request  for  the  Office  of  Inspector  General  is 
$10,207,000,  of  which  $4,026,000  is  from  the  salaries  and  expenses 
fund  and  $6,181,000  is  from  the  trust  fund.  This  represents  a  re- 
duction of  $227,000  in  the  salaries  and  expenses  fund,  and 
$333,000  in  the  trust  fund.  The  total  reduction  of  $560,000  equals 
approximately  5.2  percent  of  the  Office  of  the  Inspector  General's 
fiscal  year  1994  appropriation. 

Because  of  these  reductions,  we  made  a  number  of  difficult  deci- 
sions in  order  to  maintain  the  high  level  of  oversight  functions  car- 
ried out  by  the  Office  of  the  Inspector  General.  In  particular,  we 
sought  to  protect  the  Office  of  the  Inspector  General  employees 
from  direct  adverse  effects  as  much  as  possible.  This  is  particularly 
difficult  in  that  85  percent  of  our  direct  program  resources  were 
spent  on  salaries  and  benefits  in  fiscal  year  1993. 

The  specific  actions  that  will  enable  us  to  accommodate  the  re- 
duction in  funding  and  protect  employees,  employee  jobs,  include, 
one,  reducing  or  eliminating  contractor  support  for  the  audit  of  the 
agency's  financial  statements. 

Two,  decreasing  our  investigative  presence  in  the  retirement 
fraud  and  hotline  areas. 

Three,  reducing  the  number  of  internal  agency  trust  fund  pro- 
gram audits. 

And  four,  decreasing  administrative  activities  and  support  staff. 

OIG  PROGRAM  ACTIVITIES 

During  the  past  year  we  have  achieved  a  number  of  significant 
successes  in  our  operations.  In  fiscal  year  1993,  audits  of  insurance 
carriers  in  the  Federal  Employees'  Health  Benefits  Program  identi- 
fied recommended  recoveries  of  $61  million. 

In  addition,  we  are  now  completing  our  audit  of  the  Office  of  Per- 
sonnel Management's  fiscal  year  1993  financial  statements.  In  fis- 
cal year  1995,  I  believe  that  we  will  be  able  to  do  sufficient  work 
to  report  on  all  health  benefits  program  statements,  and  the  retire- 
ment program  statement  of  financial  position,  as  well  as  perform 
limited  audit  procedures  on  all  other  statements. 

Work  within  our  investigations  area  continues  to  expand.  We 
project  that  in  fiscal  year  1994  we  will  handle  approximately  28 
percent  more  investigative  complaints  and  open  at  least  10  percent 
more  investigative  cases. 

Our  criminal  investigators  are  working  closely  with  auditors  in 
pursuing  fraud  in  a  manner  that  results  in  prosecutions  and  finan- 
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cial  recoveries.  In  accordance  with  the  recommendation  of  the  Na- 
tional Performance  Review,  we  have  implemented  an  evaluation 
and  inspection  function  within  the  Office  of  the  Inspector  General. 
I  have  reassigned  a  group  of  analysts  with  a  thorough  knowledge 
of  both  program  analysis  and  agency  operations  into  this  function. 
They  will  take  a  collaborative  approach  with  the  agency  in  order 
to  improve  operations  as  well  as  prevent  problems. 

On  February  16,  1994,  I  submitted  to  the  Appropriations  Com- 
mittee and  this  subcommittee  a  progress  report  on  the  imposition 
of  debarment  and  civil  monetary  penalties  against  health  care  pro- 
viders. As  indicated  in  that  report,  we  have  made  significant 
progress  in  debarring  health  care  providers  who  have  been  sanc- 
tioned by  other  agencies,  while  concerns  regarding  cost  effective- 
ness have  led  us  to  explore  possibilities  of  modifying  the  existing 
OPM  statutory  sanctions  authority.  We  will  continue  to  keep  the 
subcommittee  fully  informed  of  our  progress  in  this  area. 

This  concludes  my  remarks. 

INVESTIGATIVE  ACTI\aTIES 

Mr.  HOYER.  Thank  you  very  much. 

Let  me  ask  you  a  couple  of  quick  questions  with  reference  to  the 
budget.  First  of  all,  you  have  2  or  3  less  FTEs,  121  to  118.  Is  that 
it;  three  less  FTEs? 

Mr.  McFarland.  Yes,  sir. 

Mr.  HOYER.  The  resources  you  have  available  to  you  are  less, 
$560,000  less.  However,  you  will  handle  approximately  28  percent 
more  investigative  complaints  and  open  at  least  10  percent  more 
investigative  cases.  Does  that  project  a  substantial  increase  in  pro- 
ductivity? Obviously  those  figures  indicate  that. 

Mr.  McFarland.  Yes. 

Mr.  HOYER.  If  so,  what  explains  that  productivity  increase? 

Mr.  McFarland.  Well,  the  increase  in  cases  coming  at  us  is  sim- 
ply an  assumption  that  we  will  have  more  because  of  the  outreach 
program  that  we  have  initiated  through  the  investigation  program, 
and  that  is  primarily  going  to  the  health  carriers  and  asking  them 
to  keep  us  apprised  of  their  fraud  identifications. 

Mr.  Hover.  What  you  are  saying  is  this  is  an  input  figure.  Do 
you  contemplate  being  able  to  handle  this  increased  workload  with 
the  reduction  in 

Mr.  McFarland.  Not  necessarily  be  able  to  handle  it,  sir.  No,  not 
at  all.  I  think  what  is  coming  at  us  is  the  philosophy,  the  s5nnbol- 
ism  of  do  more  with  less,  and  I  don't  think  anybody  supports  it 
anymore  than  our  office.  Because  we  are  trying  hard  to  do  that. 
But  I  think  you  do  reach  a  point  where  sometimes  it  takes  more 
people  to  do  more.  And  for  me  to  sit  here  and  say  that  we  can  do 
more  with  the  amount  of  people  that  we  have  in  the  investigations 
group  would  be  very  misleading. 

We  are  pushing  everybody  to  the  limit  now  to  do  the  case  work 
that  we  have,  and  it  comes  down  to  continual  prioritizing. 

monetary  recoveries 

Mr.  HoYER.  If  you  go  above  that  in  your  statement  in  fiscal  year 
1993,  "Audits  of  insurance  carriers  of  Federal  employees  health 
benefit  program  identified  recommended  recoveries  of  $61  million." 
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Now  I  am  going  to  pursue  recommended  recoveries,  as  opposed 
to  actual  recoveries.  But  are  the  folks  who  produced  that  the  36 
people  that  we  are  talking  about? 

Mr.  McFarland.  That  is  correct,  sir. 

Mr.  HOYER.  Okay,  fine.  So  that  is  not  duplicated  in  FEHBP  pro- 
gram in  terms  of  auditing.  They  allow — ^you  do  that  function? 

Mr.  McFarland.  That  is  us. 

Mr.  HOYER.  Okay. 

Now,  when  you  say  recommended  recoveries,  I  understand  we 
have  IRS  coming  in.  We  have  Customs,  ATF,  some  others,  who  are 
revenue-producing  agencies,  that  say  if  you  spend  a  dollar,  you  get 
five,  six,  ten,  fifteen,  thirteen  to  one  in  some  cases,  as  Mr.  Albers 
pointed  out  in  IRS. 

This  would  be,  if  there  were  36,  you  could  get  a  really  good  re- 
turn. I  don't  know  how  much  that  would  cost  you,  those  36  employ- 
ees. But  your  total  budget  is  $10,767,000  for  this  year.  That  would 
be  a  six-to-one  ratio,  if  in  fact  you  recovered  that. 

Question:  In  the  past  we  have  gone  through  this  question  with 
you  or  maybe  others — ^your  recommended  recoveries,  in  fact,  as  a 
performance  in  the  past  has  produced  how  many  actual  recoveries? 
When  I  say  how  many,  I  mean  the  dollar  level. 

Mr.  McFarland.  All  right.  There  are  many  answers,  as  I  think 
you  have  implied,  that  you  could  give  to  something  like  this.  When 
we  talk  about  recommended  recoveries,  we  are  talking  about  more, 
and  nothing  more,  than  recommended.  What  really  counts  is  what 
comes  in.  So,  I  can  give  you  two — I  think  I  can  give  you  two  basic 
figures  that  will  be  right  on  the  mark. 

If  we  were  to  take  our  whole  office  organization,  we  would  be 
able  to  say  to  you  today  that  it  is  $3.92  per  dollar  spent.  Now,  if 
we  were  to 

Mr.  HoYER.  Would  that  mean  that  we  have  collected  a  little  less 
than  $40  million 

Mr.  McFarland.  We  have  collected,  I  believe- 


Mr.  Hover  [continuing!.  As  a  result  of  the  activities  of  your  of- 
fice? 

Mr.  McFarland.  I  believe  to  this  date  we  have  collected  $33  mil- 
lion. 

Mr.  HOYER.  Thirty-three  million. 

Mr.  McFarland.  OPM  has  collected  $33  million.  Now,  if  we  can 
expand  that  just  a  little  bit — and  I  think  maybe  further  clarifica- 
tion— if  we  were  to  take  the  audit  staff,  which  actually  generated 
this  recovery,  and  count  it  against  the  audit  staff,  we  would  add 
one  dollar  to  that  and  one  penny,  it  would  be  $4.93.  And  those  are 
straight,  nothing  padded  here. 

Mr.  HoYER.  Now,  if  we  increased  the  auditing  and  went  from  say 
36  to  46,  and  you  had  the  5  before  1992,  the  $4.92,  have  you  ana- 
lyzed how  much  we  could  project  as  the  additional  recoveries? 
Would  the  ratio  continue  at  whatever  ratio?  Your  $4.92  may  not  be 
it  in  terms  of  those  employees. 

Do  you  see  what  I  am  saying?  If  it  went  from  36  to  46  and  there- 
fore we  had  a  closer  oversight  and  auditing  of  health  care  provid- 
ers, clearly  there  is  a  lot  of  wash  in  health  care,  $945  billion.  I 
don't  know  what  our  figures,  what  do  we  run  through  Federal  em- 
ployee health  benefits,  do  you  know? 
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Mr.  McFarland.  Around  $13  billion,  isn't  it? 

Mr.  HOYER.  Is  that  what  we  pay  out  in  premiums? 

Mr.  WiLLEVER.  There  is  $15  billion  coming  in,  $14  billion  going 
out. 

Mr.  HOYER.  $14  billion.  Obviously  you  are  at  about  a  half  a 
point,  right,  16  million,  about  a  half  a  point,  little  over  half  a  point. 
If  you  got  to  a  point,  you  are  doing  well.  What  I  am  asking  is,  what 
kind  of  criteria  can  this  committee  give  to  that  critical  area  in 
terms  of  expectations  of  further  savings? 

Mr.  McFarland.  Well,  I  think  clearly  that  one  calculation  that 
I  did  do  in  anticipation  of  this  hearing  was  to  be  prepared  to  tell 
you  what  we  would  need  in  case  we  were  able  to  reduce  the  audit 
cycle,  which  is,  I  think,  probably  the  basis  for  the  question.  Be- 
cause our  audit  cycle  is  such  that  we  are  losing  millions  of  dollars 
in  unaudited  funds  every  year.  What  we 

Mr.  HOYER.  How  many  millions  do  you  project?  Obviously  it  is — 
whatever  it  is,  it  is  an  estimate,  but  what  is  your  estimate? 

Mr.  McFarland.  Our  estimate  would  be  that  with  additional  re- 
sources, in  this  particular  case  we  would  be  looking  at  the  figure 
of  18  rather  than  10,  but  that  was  just  8  different;  but  if  we  were 
to  stick  with  the  calculation  that  we  had  performed  at  this  point, 
18  people,  then  we  would  estimate  additional  identified  recoveries 
of  $15  million  a  year. 

Mr.  HoYER.  And  that  would  be — okay. 

Mr.  McFarland.  Now  what  that  means  ratio-wise,  I  am  not 
sure. 

monetary  RECOVERIES 

Mr.  WiLLEVER.  If  I  could  just  interject- 


Mr.  HOYER.  If  you  could  just  speak  up.  The  microphone  is  actu- 
ally for  the  people  who  are  sitting  back  there.  If  you  will  just  speak 
up,  she  can  hear  you. 

Mr.  WiLLEVER.  Sure.  I  don't  believe  we  have  done  projections  to 
show  what  the  loss  would  be.  We  are  losing  plan  years.  The  records 
are  only  retained  for  three  to  five  years  basically,  and  our  audit 
cycle  is  on  somewhere  between  4.5  to  11  years,  all  the  various  dif- 
ferent carriers.  We  have  never  really  tried  to  project,  that  I  know 
of,  the  amount  of  loss  that  we  are  incurring  by  not  covering  those 
plan  years  that  we  are  losing. 

Mr.  HoYER.  Presumably  you  would  do  that  by  projecting  the  re- 
turn on  the  audits  actually  performed. 

Mr.  WiLLEVER.  Yes,  sir.  We  have  taken  the  flip  approach,  where 
we  have  projected  what  we  would  bring  back  in  if  we  were  covering 
the  years  and  got  the  audit  cycle  down  to  the  three  to  five,  which 
is 

Mr.  HOYER.  Do  we  have  those  figures? 

Mr.  WiLLEVER.  That  is  the  figure  that  Mr.  McFarland  is  address- 
ing. 

Mr.  HOYER.  Okay.  And  that  is  the  $15  million? 

Mr.  McFarland.  Fifteen  million  dollars  with  those  additional. 

Mr.  HOYER.  Per  annum? 

Mr.  McFarland.  And  I  would  say  without  question,  because  my 
people  were  charged  to  come  up  with  this  figure  in  a  conservative 
approach,  so  I  can  say  clearly  it  is  conservative. 
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Mr.  HoYER.  Of  course,  that  is  150  percent  of  your  budget. 

Mr.  McFarland.  Yes. 

Mr.  HOYER.  Okay.  Let  me  ask  a  couple  questions. 

ADMINISTRATIVE  SANCTIONS 

The  committee  directed  0PM  to  report  on  debarments.  You 
talked  about  that. 

Mr.  McFarland.  Yes. 

Mr.  HOYER.  The  last  report  indicated  1,575  health  care  providers 
had  been  disbarred  by  OPM,  but  that  administrative  and  legal 
problems  eliminated  the  effectiveness  of  the  program. 

What  is  the  common  rule  in  debarring  health  care  providers? 

Mr.  McFarland.  The  common  rule  is  a  program  that  OPM  has 
recently  gotten  into  in  the  last  year  or  so.  They  had  the  oppor- 
tunity to  join  this  program  in  1988,  and  numerous  other  agencies — 
something  like  33  agencies — did  join.  They  chose  not  to  for  what- 
ever reasons.  So  when  we  were  preparing  to  deal  with  the  stat- 
ute— with  the  Federal  employees  statute  that  would  debar  provid- 
ers— we  were  in  the  process  of  implementing  that  as  you  know 
from  prior  testimony  and  as  a  result  of  some  cumbersome  involve- 
ments with  that,  and  in  the  meantime  0MB  suggested  that  OPM 
be  part  of  the  common  rule. 

We  did  join  the  common  rule.  The  common  rule  is  simply  the 
other  side  of  the  defense  industry  where  they  would  debar  some- 
body for  a  particular  problem  and  that  person  cannot  do  business. 
This  is  the  nonprocurement  and  suspension  rule  where  someone, 
such  as  a  doctor  or  a  pharmacist,  if  he  is  debarred  by  HHS,  we  can 
then  take  that  name  and  administratively  debar  him  or  her  from 
the  Federal  Employees  Health  Benefits  Program  also. 

REDUCTIONS  IN  FORCE 

Mr.  Hover.  I  have  a  couple  of  other  questions,  but  again  because 
of  time — and  I  want  to  recognize  Mr.  Visclosky,  I  want  to  put  in 
these  other  questions  for  the  record.  However,  with  respect  to  re- 
duction in  force,  do  you  need — will  you  need  to  RIF  any  employees? 

Mr.  McFarland.  No,  sir. 

Mr.  HOYER.  Okay.  Do  you  contemplate  any  RIFs  now  or  in  the 
future? 

Mr.  McFarland.  Well,  I  wouldn't  be  so  bold  as  to  say  not  in  the 
future,  but  certainly  not  in  1994  and  have  no  thoughts  at  this  point 
that  we  would  have  to  in  1995. 

VISION  STATEMENT  FOR  OFFICES  OF  INSPECTOR  GENERAL 

Mr.  HoYER.  Okay.  Now  I  understand  that  you  played  a  lead  role 
in  developing  the  so-called  vision  statement  for  the  IGs  throughout 
the  government.  What  is  the  purpose  of  this  statement? 

Mr.  McFarland.  Well,  the  vision  statement  was  something  that 
I  believe  the  initial  credit  or  primary  credit  would  probably  go  to 
Phil  Lader  from  the  White  House,  who  is  presently  the  Deputy 
Chief  of  Staff  to  the  President  there,  who  was  at  that  time  with 
0MB  as  the  Deputy  Director  for  Mainagement. 

I  think  it  was  his  involvement  primarily  that  got  the  vision  state- 
ment started  with  the  IG  community.  He  wanted  to  take  hold  of 
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the  National  Performance  Review  suggestions  and  make  that  a 
very  viable  part  of  the  President's  Council  on  Integrity  and  Effi- 
ciency, the  PCIE. 

So  from  that  point,  0MB  got  very  involved  in  writing  the  vision 
statement  for  the  IGs.  There  was  a  point,  however,  in  a  meeting 
that  we  had,  a  monthly  meeting,  where  there  were  a  few  of  us  who 
spoke  up  and  asked  to  at  least  be  given  a  30-day  grace  period  be- 
cause we  were  not  happy  at  all  with  the  vision  statement. 

We  thought  that  the  way  it  was  written  was  poor  and  if  some 
of  the  implications  of  the  way  it  was  written  were  perceived  by  peo- 
ple, such  as  yourself  in  a  congressional  oversight,  you  might  have 
the  right  to  be  very  critical  of  the  way  we  are  going  to  perform  in 
the  future. 

We  wanted  to  write  it  the  right  way  so  that  it  would  read  appro- 
priately. There  were — there  were  suggestions  early  on  by  the  Na- 
tional Performance  Review,  of  course,  that  some  of  the  IGs  such  as 
myself  took  real  issue  with  and  dealt  with  them  on,  and  I  am 
pleased  to  say  that  we  were  rather  successful  in  getting  our  points 
of  view  across.  Such  things  as  wanting  me  as  an  Inspector  General 
to  sign  a  performance  agreement  with  the  director  of  OPM,  which 
in  my  estimation  might  as  well  close  the  door  and  take  away  our 
independence.  It  was  things  like  that  that  we  were  able  to  work 
out. 

As  a  result  of  working  those  things  out,  we,  as  the  IG  commu- 
nity, wanted  to  very  much  participate  in  a  vision  statement  be- 
cause we  saw  the  need  to  be  a  little  more  proactive,  too.  It  wasn't 
that  we  had  blinders  on  at  all.  I  think  we  took  a  very  active  role 
in  that. 

As  a  result,  we  do  have  a  vision  statement  with  an  accompanying 
booklet  that  identifies  strategies  for  implementation  of  some  of  the 
NPR's  suggestions.  That  pretty  much  is  the  picture  as  it  is  today. 

OIG  PROGRAM  EVALUATION  UNIT 

Mr.  HOYER.  Okay. 

You  talked  in  that  answer  a  lot  about  the  NPR,  and  obviously 
this  was  a  part  of  it.  My  understanding  is  you  did  establish  a  pro- 
gram evaluation  unit? 

Mr.  McFarland.  Yes,  sir,  we  did. 

Mr.  HoYER.  Okay.  What  is  the  goal  of  this  unit? 

Mr.  McFarland.  Well,  the  goal  of  the  unit  is  to  do  something 
that  we  really  wanted  to  do  for  a  long  time;  but,  I  guess,  to  some 
degree  the  push  of  the  NPR  made  it  a  reality  for  us,  and  that  is 
that  we  wanted  to  have  a  unit  that  would  be  able  to  work  in  more 
of  a  collaborative  way  with  the  administration,  administration  of 
OPM,  and  try  to  prevent  things  from  happening  rather  than  just 
being  able  to  come  in  at  the  end  and  identify  things  by  pointing 
a  finger. 

That,  of  course,  is  our  primary  mandate  and  we  will  never  walk 
away  from  that.  That  is  a  given,  but  we  wanted  to  be  in  a  proactive 
stance.  We  are  in  proactive  stance  now  with — it  is  a  small  group, 
but  a  very  active  group. 

Since  we  have  been  in  effect  and  that  is  all  we  are  really  speak- 
ing now,  a  few  months,  but  we  have  taken  on  a  few  projects  that 
I  think  are  going  to  be  extremely  meaningful,  not  only  to  OPM,  but 
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also  it  is  carrying  over  to  the  PCIE  community.  So  our  goal  simply 
is  to  be  more  collaborative,  more  proactive,  and  to  hope  that  the 
people  on  the  other  side  believe  us  when  we  say  we  are  here  to 
help  you. 

Mr.  HOYER.  Well,  if  you  accomplish  that,  maybe  we  will  ask  you 
how  you  did  it  and  we  will  try  to  emulate  you. 

Mr.  Visclosky. 

ADMINISTRATIVE  SANCTIONS 

Mr.  Visclosky.  Thank  you,  Mr.  Chairman. 

Mr.  McFarland,  to  be  polite,  I  guess  I  would  say  that  I  took  you 
to  task  last  year.  I  want  to  let  you  know  this  year  that  I  am  very 
pleased  with  the  effort  you  have  undertaken  the  last  12  months. 
I  recognize  that  since  we  have  last  met  you  have  now  seen  1,575 
debarments. 

So  as  upset  as  I  was  last  year,  truly  I  am  pleased  this  year,  real 
happy  that  you  pursued  the  issue.  The  Chairman  mentioned  it  in 
his  questioning,  and  my  understanding  is  despite  your  best  efforts 
now  and  some  of  the  statutory  language,  that  there  are  still  some 
problems  both  with  the  common  rule,  the  appeal  that  is  now  taking 
place  with  the — is  it  the  Chekhov  case,  I  guess 

Mr.  HUTTON.  Chertkov. 

Mr.  Visclosky.  What  can  we  do  to  be  helpful  to  you?  I  under- 
stand that  you  have  some  legislative  language  to  essentially  invert 
the  process,  to  make  sure  that  you  continue  to  have  due  process  in 
place,  but  after  the  debarment,  so  that  the,  I  guess,  plaintiffs  would 
have  the  burden  to  move  the  cases  along  as  opposed  to  the  incen- 
tive to  stall. 

As  appropriators,  what  is  our  role  in  trying  to  help  you  now  dur- 
ing the  next  12  months  on  this  decision? 

Mr.  HOYER.  Before  you  answer  that,  Mr.  McFarland,  I  am  going 
to  have  to  leave. 

The  First  Lady  is  visiting  with  us  at  4  o'clock  so  I  am  going  to 
leave. 

Mr.  Visclosky.  She  didn't  call  me. 

Mr.  HoYER.  She  asked  if  you  could  be  there  and  I  said  no,  you 
were  going  to  have  to  chair  subcommittee. 

Mr.  McFarland.  If  it  is  all  right,  I  will  answer  it  just  briefly, 
and  then  ask  my  counsel,  who  actually  was  the  one  who  con- 
structed the  proposal,  to  fill  in  and  give  you  more  insight. 

The  bottom  line  on  this,  as  you  well  know,  is  that  we  have  been 
struggling,  0PM  has  been  struggling,  and  once  I  took  it  over  I  have 
been  struggling,  to  make  this  law,  this  1988  law,  a  reality.  It  is  a 
situation  now  where  we  simply  have  got  it  to  a  point  where  it  has 
been  signed  off  by  the  director,  it  is  over  at  0MB,  and  they  are  con- 
templating some  additional  concerns  where  they  want  us  now,  and 
I  am  jumping  into  the  last  part  because  I  think  in  the  status  report 
you  got  a  pretty  full  picture. 

But  now  the  suggestion  is  that  they  want  us  to  devise  it,  that 
it  is  very  much  in  mind  with  the  President's  Security  Act  or  the 
health  reform,  and  basically  what  we  are  saying  at  this  point  is  we 
feel  that  is  extremely  impractical  to  do,  because  it  doesn't  lend  it- 
self to  what  we  are  trying  to  accomplish  in  the  next  four  years. 
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Just  given  the  possibility  that  the  President's  plan  will  pass  or 
another  form  will  pass,  whatever  passes,  we  still  have  four  years 
to  deal  with  something  that  otherwise  will  just — efforts  will  be 
thwarted  totally  if  we  don't  come  up  with  some  amendments. 

So  I  will  leave  a  little  more  for  Jerry,  and  I  think  that  he  could 
probably  form  the  best  suggestion  to  you  as  to  how  you  could  help. 

ADMINISTRATIVE  SANCTIONS 

Mr.  HuTTON.  Mr.  Visclosky,  I  think  you  hit  it  right  on  the  head 
in  saying  that  what  we  wanted  to  do  was  protect  due  process,  set 
up  a  procedure  whereby  due  process  could  not  be  a  means  by  which 
persons  who  we  would  most  like  to  see  out  of  the  program  could 
delay  and  stall  and  use  it  to  thwart  the  legitimate  purpose  of  the 
statute. 

As  you  know  and  from  letters  that  we  sent  you  and  from  pre- 
vious testimony  from  Mr.  McFarland,  the  basic  defect  in  the  1988 
amendment  is  that  it  required  us  to  give  any  person  subject  to  de- 
barment under  the  0PM  debarment  statute  £in  opportunity  at  his 
or  her  request  to  have  a  hearing  on  the  record  whenever,  after  no- 
tice, the  person  requested  it. 

The  other,  of  course,  is,  as  you  pointed  out  I  think  in  your  ques- 
tion, the  problem — the  other  problem  with  that  was  that  while  we 
were  required  to  have  a  full-blown  due  process  hearing,  adminis- 
trative law  judge,  everything  else,  the  person  requesting  it  could 
not  be  removed  from  the  program,  could  not  be  debarred,  until  all 
his  or  her  administrative  and  judicial  appeals  were  exhausted. 

Based  on  our  debarment  process,  what  we  are  required  to  do  is 
really  very  similar  to  the  HHS  medicare  procedure.  So  one  of  the 
first  things  we  did  when  we  undertook  this  program  is  look  at  what 
HHS  did.  And  their  statute  provides — their  statute  is  much  more 
efficient.  It  authorizes  suspension  of  providers  pending  adjudica- 
tion. It  authorizes  informal  hearings  by  an  agency  program  official 
as  the  first  level  of  adjudication,  rather  than  waiting  and  having 
an  AU. 

It  allowed  the  decision  of  the  first  level  adjudicative  officer  to  re- 
main effective  upon  notification  of  the  provider  and  remain  in  effect 
throughout  the  appeal.  So  what  we  did,  and  as  I  think  you  are 
aware,  what  we  did  is  we  drafted  a  statute  which  closely  tracked 
the  HHS. 

We  think  the  HHS  system,  and  as  Mr.  McFarland  indicated, 
there  have  been  objections  from  0MB  and  concerns  that  in  some 
way  that  this  did  not  track  the  President's  program.  Well,  the  prob- 
lem here  is  that  under  the  President's  program  the  effect  of  debar- 
ment is  much  more  serious  than  it  would  be  under  our  program. 
What  we  are  talking  about  is  if  someone  is  debarred  under  the 
Medical  Health  Security  Act,  he,  in  effect,  cannot  practice  medi- 
cine. 

I  mean,  it  is  over.  He  could  be  a  doctor,  a  dentist;  but  since  all 
health  insurance  payments  would  be  made  through  the  President's 
program,  he  would  be  unable  to  practice.  The  consequences  in 
being  removed  from  the  FEHBP  are  much  less  severe.  Of  course, 
as  a  result  of  this,  the  requirements  in  the  President's  program, 
the  debarment  requirements,  are  much  more  strict,  the  due  process 
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requirements  are,  the  hearing  process,  et  cetera,  in  some  ways  is 
much  more  onerous  than  it  is  even  in  our  present  statute. 

Furthermore,  as  Mr.  McFarland  also  indicated,  we  are  deaUng 
with  a  moving  target.  As  you  know,  the  debarment  sections  of  the 
President's  program,  amendments  have  already  been  proposed  to 
that.  So  it  is  very  difficult  to  adjust. 

The  office  in  0PM  responsible  for  drafting  0PM  legislative  pro- 
posals is  the  Office  of  Congressional  Relations.  I  would  suggest  that 
any  Member  of  Congress,  such  as  you,  who  might  be  interested  in 
seeing  this  statute  improved,  might  request  that  office  to  provide 
technical  assistance  in  formulating  a  proposal  that  would  be  some- 
what similar  to  the  one  that  was  approved  by  Director  King  on 
July  31st,  and  that  might,  you  know,  help  break  the  logjam. 

Mr.  VISCLOSKY  [presiding].  Okay.  And  administratively,  you  are 
at  0MB  now  waiting  for  their  approval  of  your  proposal? 

Mr.  HuTTON.  Yes. 

Director  King  approved  our  proposal  on  July  31st,  and  we  have 
gone  through  a  series  of  steps.  We  have  been  negotiating  with,  as  • 
you  know,  HHS,  and  I  guess  the  latest  roadblock  is  concerns  that  ' 
our  statute  might  in  some  way  conflict  with  the  President's  pro-  j 
posal.  ' 

Mr.  ViSCLOSKY.  So  the  other  approach  would  be  to  make  my  con-  | 
cern  and  any  other  Member's  concerns  known  to  the  Office  of  Man-  \ 
agement  and  Budget.  | 

Mr.  HuTTON.  That  would  be  a  possibility,  too.  I 

Mr.  McFarland.  Absolutely. 

ADMINISTRATIVE  SANCTIONS 

Mr.  ViSCLOSKY.  You  had  mentioned  in  a  letter  you  wrote  to 
Chairman  Natcher  on  February  16th,  that  we  have  had,  for  two 
years  running,  restrictive  language  in  appropriation  statutes,  and 
that  the  additional  problem  here  is  we  have  not  put  in  any  proce- 
dural safeguards  as  far  as  our  language. 

Would  you  have  any  comment  or  recommendation  as  far  as  fu- 
ture provisions?  I  assume  one  of  the  concerns  we  would  have  as  ap- 
propriators  for  this  is  legislating  in  an  appropriation  bill.  Please  j 
comment  on  that  aspect  of  this  problem,  too.  i 

Mr.  McFarland.  You  are  speaking  primarily  of  the  comments  | 
whereby  we  went  to  the  carriers  and  identified  they  are  not  able 
to  pay?  I 

Mr.  ViSCLOSKY.  Yes. 

Mr.  McFarland.  Well,  we  saw  that  I  guess  in  a  couple  ways,  but  | 
primarily  we  saw  it  as  something  that  was  going  to  confuse  the  i 
carriers  in  addition  to  the  operation  of  our  common  rule.  That  in  j 
the  common  rule  we  would  certainly  take  into  consideration,  as  is 
provided,  that  if  somebody  pays  a  doctor  unknowingly,  that  first 
payment  would  be  made. 

But,  of  course,  we — the  Retirement  and  Insurance  Group  is  look- 
ing at  rather  restrictive  language  there,  where  they  wanted  to  get 
the  message  to  the  carriers.  So  I  think,  too,  though,  I  believe  just 
out  of  common  courtesy,  that  they  have  extended  that  same  consid- 
eration to  the  people  under  certain  conditions.  But,  in  general,  the 
restriction  is  there,  and  they  have  to  live  by  it. 


479 

So  I  think  our  primary  concern  though  is  that  we  wish  it  hadn't 
been  there  at  all,  it  would  just  make  it  easier  for  us  to  operate  the 
common  rule. 

Mr.  VisCLOSKY.  So  you  are  better  off  not  having  the  language  in 
our  bill? 

Mr.  HuTTON.  I  think  so.  We  are  trying  to  alleviate  some  of  the 
concerns  0PM  has.  This  is  not  our  office.  This  is  the  Retirement 
and  Insurance  Group  that  has  proposed  regulations  that  formally 
allow  subscribers  to  have  in  effect  one  last  bite  before  their  doctor 
is  removed  from  the  program,  so  at  least  they  have  some  notice  and 
they  are  not  handicapped. 

I  think  that  overcomes  some  of  the  problems  we  had  before.  Be- 
cause the  proviso  in  the  Appropriations  Act  did  not  provide  author- 
ity for  measures  such  as  permitting  there  to  be  a  period  of  time  be- 
fore the  providers  were  actually  removed  so  that  the  subscribers 
could  get  notice  that  their  doctor — that  an  insurance  company  was 
no  longer  making  payments. 

Because  of  the  confusion,  also  which  is  illuminated  somewhat  by 
the  Chertkov  case,  when  you  have  the  carriers  being  given  instruc- 
tions from  several  different  sources,  we  have  found  there  is  confu- 
sion as  to,  well,  do  they  follow  the  procedure  that  is  in  our  regula- 
tions or  do  they  follow  the  procedure  that  is  in  the  law? 

So  we  are  getting  a  lot  of  questions  and  a  lot  of  confusion  on 
that,  because  it  seems  to  be — they  feel  there  are  some  differences 
between  these  various  instructions.  So  I  guess  the  bottom  line  is 
we  would  be  happier  without  that  language  in  the  Appropriations 
Act. 

Mr.  VisCLOSKY.  It  would  make  your  job  easier? 

Mr.  HuTTON.  Yes. 

Mr.  McFarland.  We  are  living  with  it.  It  is  working,  but  it 
would  be 

Mr.  VISCLOSKY.  You  could  be  more  efficient  and  effective  if  it  was 
not  in  there? 

Mr.  McFarland.  I  believe  so,  without  question. 

Mr.  VISCLOSKY.  The  administration  in  its  budget  submission  re- 
quested that  the  language  be  included.  I  don't  know  if  that  is  sim- 
ply a  response  to  the  fact  that  it  has  been  in  appropriation  lan- 
guage for  the  last  two  years,  or  that  someone  else  in  another  agen- 
cy, 0MB,  has  made  a  decision. 

Mr.  McFarland.  That  may  have  been.  That  may  have  been. 

Mr.  VISCLOSKY.  Could  you  follow  up  on  that  and  get  back? 

Mr.  HuTTON.  Excuse  me,  Mr.  Visclosky.  We  have  talked — or  I 
have  talked  to  0MB,  and  I  think  their  concern  is  a  legitimate  one, 
to  some  extent,  although  we  think  their  fears  are  somewhat  un- 
founded. 0MB  looks  at  the  fact  that  the  Chertkov  case  is  challeng- 
ing the  debarment,  the  whole  debarment  procedure  we  have,  is 
challenging  the  common  rule. 

The  reaction  from  0MB  basically — and  I  think  it  is  an  arguable 
position,  although  I  think  it  is  based  on  some  groundless  fears — 
is  that  it  is  better  to  have  this  fall  back  in  case  the  common  rule 
fails.  At  least  we  have  some  way  to  remove  carriers  from  the  pro- 
gram, particularly  given  the  fact  that  we  haven't  been  able  to  effec- 
tively utilize  the  statute  we  have. 
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So  they  are  saying  if  all  else  fails,  the  common  rule  fails,  at  least 
there  is  this  fall  back  in  the  Appropriations  Act.  I  personally  feel 
that  their  fears  are  unfounded,  but  I  think  that  is  the  basis  of  it, 
that  they  would  agree  to  removal  of  the  proviso  only  if  they  could 
be  assured  that  the  common  rule  would  withstand  future  judicial 
challenges,  and  of  course,  no  one  can  guarantee  that. 

If  there  was  in  fact  a  viable  statutory  program  in  effect,  I  don't 
think  0MB  would  have  any  opposition  to  removal  of  that  proviso. 

Mr.  VISCLOSKY.  Would  one  solution  to  your  problem  be  report 
language  in  explanation  of  the  inclusion  of  the  language? 

Mr.  McFarland.  Well,  I  wouldn't — I  couldn't 

Mr.  ViSCLOSKY.  Which  in  the  end  the  statute  is  controlling,  but 
a  clear  statement  of  intent  and  purpose  by  the  committee,  and  if 
you  want  to  think  about  that  and  get  back  to  the  committee,  I 
would  appreciate  it,  and  also  what  that  report  language  should  be 
like. 

Again,  the  statute  clearly  controls  and  maybe  report  language 
doesn't  solve  your  problem.  Also  if  there  is  a  change  of  heart  at 
0MB,  if  you  could  let  us  know  that. 

Mr.  McFarland.  If  we  could  think  about  it  and  get  back  to  you, 
that  would  be  the  best  way  to  do  it.  But  as  I  said  before,  you  asked 
me,  do  I  want  it?  No.  I  would  rather  not  have  it.  But  we  can  live 
with  it.  It  is  not  insurmountable  at  all. 

So  let  us  think  on  it  a  little  bit.  We  will  get  you  an  appropriate 
answer. 

[The  information  follows:] 

Administrative  Sanctions 

I  have  considered  your  request  that  I  submit  report  language  clarifying  the  com- 
mittee's intent  on  the  appropriations  proviso  instructing  0PM  to  stop  payments  to 
carriers  debarred  from  Medicare.  Our  concern  in  the  past  has  centered  upon  the 
possibility  of  confusion  on  the  part  of  carriers,  and  to  a  lesser  extent  subscribers  and 
providers,  resulting  from  somewhat  different  conditions  set  forth  by  the  common 
rule  and  the  0PM  appropriations  acts  for  fiscal  years  1993  and  1994.  However,  an 
amendment  to  this  prior  appropriations  language  proposed  by  the  Administration 
for  fiscal  year  1995  resolved  the  problem  by  clearly  making  the  stoppage  of  payment 
subject  to  OPM  regulations  consistent  with  common  rule  standards.  My  criticism 
was  based  on  our  experience  under  prior  appropriations  acts.  Now  that  the  defect 
has  been  corrected  by  the  Administration's  proposed  amendment,  clarifying  lan- 
guage is  unnecessary  and  I  fully  support  the  proviso  as  amended. 

ADMINISTRATIVE  SANCTIONS 

Mr.  ViSCLOSKY.  Final  question,  are  you  having  any  problems 
with  the  carriers'  participation?  Is  there  something  as  far  as  the 
carriers  that  we  should  be  concerned  about  as  well? 

Mr.  McFarland.  This  is  from  the  letter  primarily  you  are  con- 
cerned? 

Mr.  ViSCLOSKY.  Yes. 

Mr.  McFarland.  What  we  wanted  to — no.  To  answer  your  ques- 
tion, we  are  not  having  any  trouble  with  the  carriers.  We  wanted 
to  make  clear  to  you  in  this  total  picture  here  that  we  can  debar 
as  we  have  been  doing,  and  rather  successfully  right  now,  but  be- 
cause of  our  limited  resources,  we  are  not  able  to  go  out  to  each 
plan  and  talk  to  them  and  go  through,  in  effect,  their  files. 

So  we  have  to  rely  on  a  certain  amount  of  liaison  work  that  we 
are  doing.  What  we  were  simply  saying  to  you  is  we  wanted  you 
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to  know  at  this  time  we  couldn't  guarantee  to  you  that  at  any  given 
time  a  person  who  has  been  debarred  is  not  receiving  payments, 
but  we  are  doing  our  best  through  a  couple  of  channels,  primarily 
liaison  channels,  to  make  sure  that  there  is  no  crack  that  these  are 
falling  through. 

Mr.  VISCLOSKY.  Okay.  You  had  1,575  debarments.  We  talked 
about  the  problem  as  far  as  due  process  and  appeals.  What  per- 
centage of  the  1,575  were  appealed?  When  you  talk  about  people 
taking  appeal,  the  Chertkov  case,  do  you  have  any  numbers  as  to 
how  many  appeals  are  outstanding  or  how  many  hearings  are  in 
work? 

Mr.  McFarland.  Well,  I  will  answer  this  and  fill  in,  but  I  think 
Chertkov  is  the  only  one.  Now,  we  have  had  numerous — well — 

Mr.  HUTTON.  At  the  judicial  level. 

Mr.  McFarland.  Yes,  not  even  numerous  phone  calls,  where  we 
have  had  to,  you  know,  deal  with  people  who  are  concerned.  And 
we  do  that,  of  course.  But  as  far  as,  you  know,  actual  problems 
such  as  Chertkov,  that  is  the  only  one. 

[The  information  follows:] 

Administrative  Sanctions 

In  response  to  your  questions  regarding  outstanding  appeals,  Mr.  Visclosky,  we 
have  reviewed  our  records  and  can  confirm  that  the  Chertkov  appeal  is  the  only  ap- 
peal— judicial  or  otherwise. 

Mr.  Visclosky.  So  you  are  not  having  a  rush  of  these  individuals 
coming  back  in  and  saying,  "Hey,  wait  a  minute.  I  need  a  hearing"? 

Mr.  McFarland.  No. 

Mr.  Visclosky.  But  the  cloud  that  has  been  raised  because  one 
person  has  done  it  is  significant? 

Mr.  McFarland.  It  could  be  very  significant. 

Mr.  HUTTON.  Which  seems  to  also  add  to  the  validity  of  our  argu- 
ment that  we  do  not  need  to  use  extensive  use  of  these  full  process 
hearings.  There  isn't  a  demand  for  it.  It  is  really  only — it  would 
only  be  your  largest  providers  that  would  be  seeking  that. 

Mr.  Visclosky.  That  takes  care  of  it  for  me.  You  have  a  number 
of  questions  for  the  record.  I  believe  the  chairman  has  already 
asked  that  those  be  answered. 

With  that,  we  adjourn  the  hearing. 

Thank  you  very  much. 

[Questions  submitted  for  the  record  follows:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

OPM  MANAGEMENT 

Question.  This  Committee  directed  OPM  to  report  on  debarments  of  health 
care  providers.  The  last  report  indicated  that  1,575  health  care  providers  have  been 
debarred  by  OPM,  but  that  administrative  and  legal  problems  limit  the  effectiveness 
of  the  program.   What  is  the  common  rule  in  debarring  health  care  providers? 

Answer.  The  common  rule  is  a  regulation  adopted  by  35  agencies,  including 
the  Office  of  Personnel  Management,  of  a  government-wide  nonprocurement 
debarment  and  suspension  system  authorized  by  Executive  Order  12549.  The 
common  rule  provides  procedures  for  debarring  or  suspending  persons  government- 
wide  from  participating  in  federal  programs  and  activities  involving  federal  financial 
and  nonfinancial  assistance  and  benefits. 

Question.  Is  it  likely  that  the  lawsuit  Chertkov  v.  Office  of  Personnel 
Management  will  prevent  OPM  from  using  the  "common  rule"? 

Answer.  At  this  juncture,  the  Chertkov  litigation  is  at  a  highly  preliminary 
stage,  and  it  is  too  early  to  project  what,  if  any,  impact  it  may  have  on  our 
debarment  program.  The  plaintiff  has  obtained  a  temporary  order  preventing  OPM 
from  enforcing  a  common  rule  debarment  against  her.  In  issuing  such  an  order,  the 
federal  circuit  court  judge  had  to  conclude  that  the  plaintiff  was  likely  to  prevail  on 
the  merits  of  the  case.  However,  we  believe  that  a  strong  argument  can  be  made  in 
favor  of  our  position  that  common  rule  debarments  are  valid,  notwithstanding  that 
the  FEHB  sanctions  statute  calls  for  a  higher  level  of  due  process  protection  in 
debarment  proceedings  conducted  under  its  authority.  Furthermore,  our 
appropriation  language  (OPM  S&E)  prohibits  FEHB  from  making  payments  to  any 
physician,  hospital,  or  other  provider  who  has  been  debarred  by  the  Department  of 
Health  and  Human  Services  from  participation  in  Medicare. 

Question.  If  this  is  the  case,  would  it  be  feasible  to  continue  debarment 
procedures  under  current  law? 

Answer.  It  has  been  our  judgment  virtually  from  the  beginning  of  our 
involvement  with  FEHB  administrative  sanctions  that  the  procedural  requirements 
established  by  the  FEHB  statute  were  impractical  and  unworkable.  It  is  our  present 
conviction  that,  regardless  of  the  level  of  resources,  a  program  based  upon  the 
FEHB  sanctions  law  as  currently  written  can  never  be  operated  in  a  cost-effective 
manner.  These  concerns  are  the  motive  force  behind  our  initiative  to  modify  the 
statute.  If  the  Chertkov  case  were  decided  in  favor  of  the  plaintiff,  it  is  highly 
unlikely  that  we  would  carry  out  more  than  a  nominal  level  of  activity  under  the 
statute.  We  would  await  a  definitive  decision  regarding  the  statutory  changes  before 
committing  ourselves  fully  to  any  given  operational  mode. 

Note:  In  response  to  your  request  for  a  copy  of  our  draft  debarment 
proposal,  we  understand  that  OPM's  Office  of  Congressional  Relations  is  providing 
technical  assistance  in  this  regard. 
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Question.  The  last  semiannual  report  recommended  that  0PM  adopt 
commercial-sector  financial  reporting  standards  for  its  benefits  programs.  What 
would  be  the  impact  on  operations  of  implementing  such  standards? 

Answer.  Implementing  the  standards  would  result  in  improved  financial  data 
reporting  as  well  as  increased  accountability  this  improved  reporting  provides. 
Impact  on  the  program's  workload  would  be  minimal. 

We  recommended  that  0PM  consider  adopting  standards  promulgated  by  the 
American  Institute  of  Certified  Public  Accountants  and  the  Financial  Accounting 
Standards  Advisory  Board.  Using  these  standards  would  provide  more  meaningful 
and  informative  benefits  programs  financial  statements  that  include  full  disclosure 
of  all  relevant  financial  information.  Much  of  the  information  required  under  these 
standards  is  routinely  developed  by  the  benefits  program  and  is  readily  available. 
The  program  did,  in  fact,  adopt  these  guidelines  for  fiscal  year  1993  statements. 

Standards  for  reporting  a  significant  part  of  this  information,  the  actuarial 
liabilities,  are  evolving  within  the  federal  community.  Any  change,  however,  is  not 
expected  to  have  a  significant  resource  impact  on  accounting  operations. 

We  also  expressed  our  belief  that  0PM  should  extend  its  financial  statement 
disclosures  to  benefits  program  cost  and  obligation  data  on  an  individual  agency 
basis. 

Question.  Would  implementation  require  0PM  to  hire  more  auditors  and 
accountants? 

Answer.  No.  As  indicated,  the  information  to  implement  commercial 
sector  standards  is  readily  available.  Some  additional  audit  effort  is  needed,  but  not, 
by  itself,  to  the  point  additional  auditors  are  necessary.  For  the  most  part,  auditors 
would  simply  be  auditing  different,  rather  than  more,  data. 

The  expansion  of  retirement  program  reporting  to  include  information  on  an 
individual  agency  basis  would  require  effort  to  develop  policy  decisions  to  ensure 
the  information  is  reported  completely  and  appropriately.  Reporting  on  the 
government's  liability  for  post-retirement  health  insurance  obligations,  which  is 
required  for  FY  1994  statements,  and  allocating  them  on  an  individual  agency  basis 
will,  we  believe,  require  a  commitment  of  existing  technical  and  managerial 
resources. 

Question.  The  Inspector  General  recommends  that  the  Chief  Financial 
Officer  (CFO)  at  0PM  be  given  direct  responsibility  in  managing  and  accounting  for 
the  health  benefits  programs.  0PM  and  0MB  have  decided  against  such  a 
reorganization.  Would  this  proposal  simply  add  another  management  layer  to  the 
benefits  programs? 

Answer.  No.  We  believe  our  recommendation  would  logically  result  in  the 
elimination  of  a  layer  of  financial  management.  In  implementing  the  Chief  Financial 
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Officers  Act  (CFO  Act)  at  0PM,  the  agency  simply  added  a  management  layer  to 
the  existing  benefits  programs  financial  management. 

Question.   How  would  it  improve  financial  management? 

Answer.  The  Act  states  that  the  CFO  shall,  among  other  duties,  "oversee 
all  ^ancial  management  activities  relating  to  the  programs  and  operations  of  the 
agency..."  and  "...direct,  manage,  and  provide  policy  guidance  and  oversight  of 
agency  financial  personnel,  activities,  and  operations..."  Although  we  have  seen 
evidence  of  increased  cooperation  between  the  CFO  and  program  officials  during 
preparation  of  the  FY  1993  financial  statements,  it  is  our  opinion  that  the 
responsibilities  described  above  are  still  primarily  carried  out  by  program  officials. 

Our  recent  audits  of  0PM 's  financial  statements  and  the  related  internal 
control  structures  have  uncovered  several  serious  deficiencies  that  indicate  the  need 
for  stronger,  more  effective  financial  management  within  OPM.  Some  of  these 
issues,  such  as  missing,  outdated,  or  insufficiently  documented  procedures, 
ineffective  debt  management,  and  the  lack  of  benefit  program  systems  integration, 
were  sufficiently  serious  to  be  reported  in  the  agency's  annual  Federal  Managers' 
Financial  Integrity  Act  letter  to  the  President. 

We  believe  that,  by  moving  financial  management  activity  from  the  program 
to  the  CFO  as  the  Act  intended,  the  agency's  financial  managers  will  be  able  to  take 
a  stronger  role  in  identifying  and  resolving  these  deficiencies.  The  CFO  will  be  able 
to  allocate  the  financial  resources  of  the  agency  as  a  whole  to  those  areas  where  the 
need  is  most  critical.  We  believe  that  this  will  be  more  effective,  as  well  as  more 
efficient. 

In  addition,  to  implement  our  recommendations  regarding  enhanced  benefits 
programs  financial  reporting  made  in  our  CFO  financial  statement  audit  reports,  the 
CFO  must  be  in  a  strong  position  to  develop  appropriate  agency  policy.  We  have 
every  reason  to  believe  that  this  type  of  policy  is  currently  set  by  the  program 
officials. 

Finally,  we  have  suggested  that  the  CFO  review  OPM's  financial  processing 
operations  (e.g.,  accounts  receivable  and  funds  control)  to  determine  if  there  are 
overlapping  or  redundant  activities.  We  believe  there  are  opportunities  for  savings 
by  consolidating  related  financial  processing  operations. 

FREQUENCY  OF  AUDIT 

Question.  The  President's  budget  (Page  296,  Analytical  Perspectives)  states 
that  the  Inspector  General  should  reallocate  resources  to  reduce  the  FEHB  audit 
cycle  to  between  three  and  six  years.  What  is  the  current  audit  cycle?  How  much 
are  we  missing  in  terms  of  misspent  resources  or  higher  premiums  as  a  result  of  this 
audit  cycle? 

Answer.  Since  we  audit  on  a  risk  basis,  that  is,  each  year  we  select  for  audit 
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those  carriers  that  are  most  in  need  of  an  audit,  the  weighted  average  audit  cycle  for 
all  carriers  actually  has  been  5  years.  For  experienced-rated  carriers,  the  cycle 
averaged  6.6  years.  However,  these  averages  are  deceiving.  Because  we  select  our 
audits  on  a  risk  basis,  out  of  446  active  audit  entities  at  the  end  of  fiscal  year  1993, 
200  (44.8  percent)  had  more  than  5  unaudited  years.  Sixteen  of  them  had  between 
10  and  16  unaudited  years.  At  the  present  time,  if  all  FEHBP  carriers  were  audited 
on  a  strict  cycle  whereby  each  audit  would  cover  5  contract  years,  each  carrier 
would  be  audited  once  every  1 1  years.  This  theoretical  audit  cycle  can  be  expected 
to  lengthen  as  OIG  resources  continue  to  be  reduced. 

We  estimate  that  the  loss  to  the  FEHB  Program  ranges  between  $15  and  $21 
million  annually. 

Question.  What  would  happen  to  your  other  duties  if  you  reallocated 
resources  to  increase  audit  frequency? 

Answer.  The  material  in  the  passage  cited  from  the  President's  budget  is 
based  upon  our  identification  of  the  (past  and  current)  length  of  the  FEHB  audit 
cycle  as  a  "high  risk"  factor  with  respect  to  the  integrity  of  OPM  operations.  We 
concur  fully  that,  to  the  extent  it  may  be  feasible  to  do  so,  our  resources  should  be 
directed  and/or  shifted  with  the  objective  of  shortening  the  audit  cycle.  However, 
while  the  audit  cycle  is  of  a  high  level  of  importance,  there  are  numerous  other 
responsibilities  with  which  we  are  invested  and  that  are  the  subject  of  nearly 
equivalent  urgency  and  interest.  For  example,  within  the  past  three  fiscal  years,  we 
have  established  new  components  to:  (1)  audit  OPM's  financial  statements  as 
required  by  the  CFO  Act,  (2)  operate  the  FEHB  administrative  sanctions  program 
as  delegated  to  us  by  the  agency,  and  (3)  conduct  evaluations  and  inspections  in 
OPM  as  recommended  by  the  National  Performance  Review.  We  received  a  funding 
increment  which  partially  offset  the  cost  of  financial  statements  audits,  but  no  new 
funding  at  all  for  evaluations/inspections  or  sanctions  activities.  We  reallocated 
existing  resources  to  cover  each  of  these  programs  while  stretching  the  remainder 
progressively  more  thinly.  In  fiscal  year  1995,  there  are  simply  no  more  resources 
available  for  reallocation,  not  even  for  the  FEHB  carrier  audits.  While  we  continue 
to  reassess  how  our  resources  are  being  utilized  and  we  are  always  attempting  to 
improve  operations  internally,  reallocating  resources  would  have  a  negative  impact 
on  other  crucial  workloads. 


Question.  How  many  auditors  would  it  take  and  how  much  would  it  cost  to 
reduce  the  audit  cycle  to  the  recommended  level? 

Answer.  We  estimate  that  it  would  take  an  additional  18  auditors  to  reduce 
the  audit  cycle  on  all  carriers  to  five  years  at  an  additional  cost  of  $1 .  165  million  for 
fiscal  year  1995. 

REDUCTIONS  IN  FORCE 

Question.  Will  there  be  a  need  to  implement  reductions  in  force  in  the 
Office  of  the  Inspector  General  in  FY  1994  or  1995? 
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Answer.  Current  budget  projections  for  FY  1 994  indicate  that  reductions 

in  force  will  not  be  necessary  for  the  Office  of  the  Inspector  General  (OIG).  For 
FY  1995,  the  President's  budget  request  provides  sufficient  resources  for  the  Office 
of  the  Inspector  General  to  avoid  a  reduction  in  force  as  long  as  attrition  continues 
at  its  current  rate  and  no  unanticipated  situations  arise  that  would  require  significant 
expenditures  of  resources. 

Question.  What  are  the  implications  of  across  the  board  FTE  reductions  for 
the  operations  of  OPM,  particularly  with  regard  to  financial  systems  and 
accountability? 

Answer.  At  the  present  time,  the  OIG  is  not  aware  of  specific  OPM  FTE 
reductions  that  would  have  a  direct  impact  on  financial  systems.  However,  based 
upon  our  past  audit  work,  we  do  not  believe  that  the  financial  management  area  now 
has  sufficient  resources  to  assure  proper  accountability  of  agency  operations.  Our 
audits  have  disclosed  material  weaknesses  in  the  agency's  financial  systems,  and  any 
further  reductions  in  resources  would  only  exasperate  an  already  critical  situation. 

INSPECTOR  GENERAL  VISION  DOCUMENT 

Question.   What  is  the  purpose  of  this  vision  statement? 

Answer.  The  President's  Council  on  Integrity  and  Efficiency  (PCIE)  and 
0MB  developed  the  vision  statement  as  a  set  of  operational  objectives  for  all  Offices 
of  Inspector  General.  They  used  as  guiding  principles  those  National  Performance 
Review  recommendations  relating  to  the  operations  of  the  Offices  of  the  Inspector 
General  as  well  as  the  statutory  requirements  of  the  Inspector  General  Act  of  1978, 
as  amended.  This  statement  is  now  considered  the  professional  operational  standard 
for  the  Inspector  General  community. 

Question.  What  major  changes  in  IG  operations  do  you  expect  as  a  result? 

Answer.  I  do  not  see  a  major  shift  in  the  operations  of  the  OIGs.  However, 
the  vision  statement  advocates  a  more  collaborative  OIG  than  in  the  past.  This 
means  that  in  addition  to  the  traditional  role  of  assuring  compliance  with  law, 
regulation  and  other  requirements,  the  OIG  will  now  be  more  proactive  in  looking 
for  ways  to  provide  insight  into  improving  governmental  operations.  The 
introduction  of  evaluative  units  in  some  of  the  OIGs  is  one  example  of  how  those 
offices  are  responding  to  this  challenge. 


REINVENTING  THE  OPM  IG 

Question.    As  a  result  of  the  National  Performance  Review,  the  OPM  Inspector 
General  established  a  program  evaluation  unit.   What  is  the  goal  of  this  unit? 
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Answer.  The  Vice  President's  National  Performance  Review  report  encouraged 
Offices  of  Inspector  General  to  expand  the  scope  of  their  activities  from  primarily 
compliance  audits  to  include  evaluation  of  management  controls.  The  stated  intent 
was  to  place  new  emphasis  on  "preventing,"  in  addition  to  "looking,"  for  waste, 
fraud,  and  abuse  in  operating  programs.  The  desired  approach  was  to  establish 
advisory  and  collaborative  relationships  with  program  managers  and  employ 
innovative  analytical  techniques  and  quick  product  turnaround  to  address  problematic 
issues  and  identify  the  most  productive  and  efficient  operating  strategies  for  the 
agency.  The  OIG  Office  of  Evaluation  and  Inspections  (OEI)  at  0PM  was 
established  in  November  1993. 

Question.   What  are  its  first  assignments? 

Answer.  OEI  has  been  tasked  by  the  Inspector  General  wiUi  three  assignments  to 
date.  In  response  to  concerns  expressed  by  the  Director,  the  first  assignment  was 
to  examine  the  appraisal  basis  for  rental  rates  charged  by  the  General  Services 
Administration  for  OPM  facilities.  The  purpose  is  to  determine  if  0PM  has  been 
overcharged  with  the  hope  that  any  excess  charges  identified  could  possibly  be 
returned  to  the  operating  fund. 

The  second  task  underway  coincides  with  anticipated  legislative  initiatives  identified 
in  the  recenUy  released  National  Partnership  Council  report.  This  document  outiines 
the  Administration's  blueprint  for  reforming  OPM's  present  statutory  oversight 
authorities  regarding  human  resource  management.  By  this  plan,  many  of  OPM's 
authorities  will  be  decentralized  and  the  responsibility  for  their  implementation 
passed  to  individual  departments  and  agencies  of  the  executive  branch.  Such  a 
sti^tegy  will  result  in  the  need  for  related  OPM  offices  to  market  their  technical 
specialties  and  expertise  on  a  reimbursable  basis  to  these  agencies  to  avoid 
enormously  adverse  staff  impacts.  Likewise,  such  a  divestiture  of  oversight 
authority  to  individual  agencies  will  require  each  of  their  respective  Offices  of 
Insjjector  General  to  exercise  increased  vigilance  in  monitoring  the  appropriateness 
of  means  devised  for  implementing  these  new  legislative  mandates.  Consequently, 
OEI  is  assisting  affected  OPM  offices  in  marketing  their  technical  expertise  to  the 
OIG  community  through  arrangement  of  a  community-wide  symposium  under  the 
sponsorship  of  the  PCIE. 

A  third  project  underway  involves  examination  of  OPM's  revolving  fund.  This 
study  is  prompted  by  concerns  related  to  recent  shortfalls  in  fund  balances  which 
have  precipitated  significant  reductions  in  force  in  OPM  operating  offices.  Inherent 
to  the  analysis  is  a  determination  as  to  whether  any  weaknesses  exist  in  the 
management  systems  and  controls  of  agency  revolving  fund  programs  and  financial 
supf)ort.  Recommendations  will  be  made,  if  necessary,  for  reformulating 
management  strategies  or  operating  procedures. 

Question.   Will  it  have  a  counterpart  office  in  OPM? 

Answer.  There  has  been  no  indication  to  this  office  that  the  agency  has  plans  to 
establish  a  like  unit. 
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QUESTION  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  LIGHTFOOT 


Question.  I  am  a  little  concerned  about  cuts  in  this  office.  Have  you  been 
able,  in  the  past,  to  make  a  dollar-for-dollar  correlation  between  your  budget  outlays 
and  savings  produced  for  the  agency? 

Answer.  OIG  activities  cover  a  wide  range  of  activities,  some  of  which 
readily  translate  into  dollar  savings  and  others  that  do  not.  The  direct  program 
resources  for  the  OIG  in  fiscal  year  1993  totaled  $8,377  million.  The  specific  dollar 
impacts  on  OPM  operations  during  fiscal  year  1993  were  as  follows: 

The  audits  and  investigations  of  health  insurance  carriers  participating  in  the 
FEHB  program  resulted  in  the  actual  recovery  of  $32,875  million  as  of  February  28, 
1994,  with  another  $8.8  million  in  disallowed  costs  still  to  be  recovered,  and  another 
$9.1  million  whose  allowability  is  yet  to  be  determined.  All  of  these  monies  are 
related  to  final  audit  reports  issued  in  fiscal  year  1993. 

Our  audit  of  OPM's  fiscal  year  1992  financial  statement  identified 
improvements  needed  in  debt  and  investment  management  that  would  result  in  future 
recoveries  and  savings  of  at  least  $9.5  million. 

Based  on  the  results  to  date  of  our  audit  of  the  eligibility  of  Panamanian 
annuitants  to  receive  retirement  benefits,  we  estimate  that  about  $6.6  million 
annually  is  paid  to  ineligible  persons. 

Our  Office  of  Investigations  reports  over  $840,000  in  fines,  penalties, 
settlements,  and  restitution  recovered  or  in  the  process  of  recovery  as  a  result  of 
investigations  conducted  in  fiscal  year  1993. 

There  are  numerous  other  areas,  particularly  those  identified  as  internal 
control  weaknesses  in  the  financial  management  system,  which  cannot  be  quantified 
in  dollar  terms.  However,  correction  of  the  identified  areas  will  greatly  reduce  the 
risk  of  error,  fraud,  and  abuse.  These  areas  include  security  controls  over 
automated  data  processing  (ADP)  operations,  improvements  in  the  self-assessment 
of  agency  internal  controls,  improvements  in  the  reporting  of  taxable  payments  to 
the  Internal  Revenue  Service  for  annuitants,  improvements  in  the  methods  of 
monitoring  annuitant  representative  payees,  improvement  in  the  systems  used  to 
account  for  revolving  fund  unearned  revenues,  and  improvements  in  system 
integration. 


Tuesday,  March  15,  1994. 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

WITNESSES 

JEAN  McKEE,  CHAIRMAN 

JOSEPH  SWERDZEWSKI,  GENERAL  COUNSEL 

EDWIN  D.  BRUBECK,  CHAIRMAN,  FEDERAL  SERVICE  IMPASSES  PANEL 

KEVIN  KOPPER,  BUDGET  OFFICER 

Mr.  HOYER.  The  Treasury  Postal  Committee  will  come  to  order. 
This  morning  we  will  be  hearing  from  the  Federal  Labor  Relations 
Authority,  the  Office  of  Special  Counsel  and  the  Committee  for 
Purchase  from  People  Who  are  Blind  or  Severely  Disabled. 

We  will  start  these  proceedings  with  the  Chair  of  the  Federal 
Labor  Relations  Authority,  Jean  McKee. 

Ms.  McKee,  we  welcome  you  to  the  committee  and  look  forward 
to  hearing  from  you.  We  will  include  your  statement  in  full  in  the 
record  at  this  time  and  you  may  proceed  in  whatever  manner  you 
deem  appropriate. 

Introductory  Remarks  of  Chairman  McKee 

Ms.  McKee.  Good  morning,  I  am  pleased  to  make  my  sixth  ap- 
pearance before  this  Subcommittee  and  I  would  like  to  introduce 
Joe  Swerdzewski  who  is  the  new  General  Counsel  for  our  Agency. 
This  is  his  first  appearance.  And  shortly  Edwin  Brubeck  will  be 
joining  us,  the  Chairman  of  the  Federal  Service  Impasses  Panel. 
The  Authority  Members  who  are  here  with  us  on  my  left  are  Pam- 
ela Talkin  and  Tony  Armendariz. 

I  thought  maybe  I  would  just  give  you  a  few  remarks.  Excuse 
me.  This  seems  to  be  a  sinus  morning. 

Mr.  HOYER.  Well,  the  President  has  trouble  of  that  nature  too. 
I  used  to  worry  when  I  would  get  hoarse  and  raspy,  but  now  I  fig- 
ure it  is  just  an  occupational  hazard. 

[The  justifications  follow:! 
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OVERVIEW  OF  FLRA  FUNCTIONS 


This  request  for  FY  1995  is  submitted  in  support  of  the  President's  multi-year  deficit 
reduction  initiatives,  as  identified  in  the  FY  1994  President's  Budget.   The  Federal  Labor 
Relations  Authority  (FLRA)  requests  $21,677,000  and  241  full-time  equivalent  workyears  for 
246  positions  in  Fiscal  Year  1995,  the  same  level  of  resources  included  in  the  FY  1995 
Presidential  Policy  Level  for  the  FLRA.   This  represents  an  increase  of  $336,000  and  a 
decrease  of  four  full-time  equivalent  workyears  from  the  current  FY  1994  estimate. 

These  resources  are  requested  to  administer  the  statutory  requirements  of  the  Federal  Service 
Labor-Management  Relations  Statute,  Title  VII  of  the  Civil  Service  Reform  Act  of  1978  (the 
Statute),  5  U.S.C.  §§  7101-7135,  and  to  support  the  initiatives  of  Executive  Order  12871, 
Labor-Management  Partnerships.    In  addition,  the  FLRA  must  provide  complete  support  to 
the  Foreign  Service  Labor  Relations  Board  and  the  Foreign  Service  Impasse  Disputes  Panel 
in  connection  with  the  implementation  of  Chapter  10  of  the  Foreign  Service  Act  of  1980. 

The  FLRA  was  established  to  administer  Title  VII  of  the  Civil  Service  Reform  Act  of  1978 
and  to  serve  as  a  third-party  neutral  in  the  resolution  of  labor-management  disputes  arising 
among  unions,  employees  and  Federal  agencies.   The  effective  resolution  of  these 
labor-management  disputes  has  an  important  impact  on  the  efficient  operations  of  the 
Government.    In  order  to  encourage  the  effective  resolution  of  such  disputes,  the  FLRA 
exercises  a  leadership  role  by  providing  information  and,  in  some  cases,  direct  assistance  to 
both  agencies  and  unions  engaged  in  cooperative  efforts  in  the  context  of  the  statutory  rights 
and  duties  of  labor  and  management.   Labor-management  disputes  arise  in  nearly  all  agencies 
of  the  Executive  Branch,  the  Library  of  Congress  and  the  Government  Printing  Office. 
These  agencies  are  located  throughout  the  U.S.  and  overseas.    Further,  the  FLRA  is  charged 
with  resolution  of  labor-management  disputes  among  all  employees,  both  U.S.  citizens  and 
foreign  nationals,  of  the  Panama  Canal  Area. 

The  Authority  Members  provide  leadership  in  establishing  policies  and  guidance  relating  to 
matters  under  Title  VII  of  the  Civil  Service  Reform  Act  of  1978.    Specifically,  the  Authority 
is  empowered  to:    (1)  determine  the  appropriateness  of  units  for  labor  organization 
representation;  (2)  supervise  or  conduct  elections  to  determine  whether  a  labor  organization 
has  been  selected  as  an  exclusive  representative  by  a  majority  of  the  employees  in  an 
appropriate  unit;  (3)  otherwise  administer  the  provisions  relating  to  the  according  of 
exclusive  recognition  to  labor  organizations;  (4)  prescribe  criteria  and  resolve  issues  relating 
to  the  granting  of  national  consultation  rights;  (5)  resolve  issues  relating  to  determining 
compelling  need  for  agency  rules  and  regulations;  (6)  resolve  issues  relating  to  the  duty  to 
bargain  in  good  faith;  (7)  prescribe  criteria  relating  to  the  granting  of  consultation  rights  with 
respect  to  conditions  of  employment;  (8)  conduct  hearings  and  resolve  complaints  of  unfair 
labor  practices;  (9)  resolve  exceptions  to  arbitrators'  awards;  and  (10)  tajce  such  other  actions 
as  necessary  and  appropriate  to  effectively  administer  the  provisions  of  Title  VII  of  the  Civil 
Service  Reform  Act  of  1978. 
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The  General  Counsel  and  the  Regional  Directors  have  responsibilities  which  are  set  forth  in 
the  Federal  Service  Labor-Management  Relations  Statute  and  additional  responsibilities  which 
have  been  delegated  by  the  Authority.   The  General  Counsel  has  statutory  responsibility  to: 
(1)  investigate  alleged  unfair  labor  practices  arising  under  the  Statute  and  the  Foreign  Service 
Act  of  1980;  and  (2)  file  and  prosecute  unfair  labor  practice  complaints  arising  under  those 
statutes.   The  General  Counsel  reviews  and  decides  all  appeals  of  decisions  of  Regional 
Directors  not  to  issue  unfair  labor  practice  complaints.   The  Statute  also  provides  the  General 
Counsel  with  direct  authority  over,  and  responsibility  for,  all  employees  in  the  Office  of  the 
General  Counsel  including  employees  of  the  General  Counsel  in  the  Authority's  regional 
offices.    Regional  offices  are  located  in  Boston,  Washington,  DC,  Atlanta,  Chicago,  Dallas, 
Denver  and  San  Francisco.    Subregional  offices  are  located  in  New  York,  Philadelphia, 
Cleveland  and  Los  Angeles. 

Regional  Directors  are  appointed  by  the  Authority.   In  addition  to  their  responsibilities  to 
investigate  and  prosecute  unfair  labor  practice  complaints.  Regional  Directors  have  been 
delegated  authority  by  the  Authority  to:    (1)  determine  whether  a  group  of  employees 
constitutes  an  appropriate  bargaining  unit;  (2)  conduct  investigations  and  provide  hearings  in 
representation  matters;  (3)  determine  whether  a  question  of  representation  exists  and  direct 
elections;  and  (4)  supervise  or  conduct  secret  ballot  elections  and  certify  the  results  of  those 
elections.    Applications  for  review  of  Regional  Director  decisions  in  representation  matters 
may  be  filed  with  the  Authority. 

The  Federal  Service  Impasses  Panel  (FSIP),  an  entity  within  the  Authority,  assists  Federal 
agencies  and  unions  representing  Federal  employees  in  resolving  impasses  which  arise  in 
labor  negotiations.   The  FSIP  assists  the  parties  through  informal  meetings,  factfinding  and, 
if  necessary,  arbitration.   The  professional  staff  aids  the  FSIP  members  by  promptly 
investigating  requests  for  assistance,  bringing  about  informal  settlements,  conducting 
factfinding  and  arbitration  hearings,  and  drafting  reports  and  recommendations  as  well  as 
binding  decisions  for  the  FSIP  members.    Further,  the  staff  supports  the  Foreign  Service 
Impasse  Disputes  Panel  in  resolving  negotiation  impasses  arising  under  the  Foreign  Service 
Act  of  1980. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 

FY  1995  BUDGET  REQUEST  -  APPROPRIATION  LANGUAGE 

SALARIES  AND  EXPENSES 


For  necessary  expenses  to  carry  out  functions  of  the  Federal  Labor  Relations  Authority, 
pursuant  to  Reorganization  Plan  No.  2  of  1978  and  the  Civil  Service  Reform  Act  of  1978, 
including  services  as  authorized  by  5  U.S.C.  3109,  including  the  hire  of  experts  and 
consultants,  hire  of  passenger  motor  vehicles,  rental  of  conference  rooms  in  the  District  of 
Columbia  and  elsewhere;  [$21,341,000]  $21.677.000:   Provided,  that  public  members  of  the 
Federal  Service  Impasses  Panel  may  be  paid  travel  expenses  and  per  diem  in  lieu  of 
subsistence  as  authorized  by  law  (5  U.S.C.  5703)  for  persons  employed  intermittently  in  the 
Government  service,  and  compensation  as  authorized  by  5  U.S.C.  3109:   Provided  further. 
That  notwithstanding  31  U.S.C.  3302.  funds  received  from  fees  charged  to  non-Federal 
participants  at  labor-management  relations  conferences  shall  be  credited  to  and  merged  with 
this  account,  to  be  available  without  further  appropriation  for  the  costs  of  carrying  out  these 
conferences.    (Independent  Agencies  Appropriations  Act,  1994.) 


JUSTinCATION  FOR  PROPOSED  LANGUAGE  CHANGE 

The  addition  of  the  above  underscored  appropriation  language  is  proposed  in  order  to  provide 
the  FLRA  with  the  legal  authority  to  collect  and  use  fees  from  non-Federal  participants  for 
their  attendance  at  the  various  labor-management  conferences  and  training  sessions  sponsored 
and  funded  by  the  FLRA. 

These  funds  will  be  used  to  partially  offset  the  cost  of  conducting  these  conferences, 
including  the  cost  of  providing  training  materials,  rental  of  conference  rooms,  travel 
expenses  and  other  support  costs.    Currently,  the  FLRA  is  not  receiving  fees  from  either 
Federal  or  non-Federal  participants. 
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LEGAL  AUTHORITIES 


The  legal  authorities  of  the  Federal  Labor  Relations  Authority  are  set  forth  in  the  following: 

Reorganization  Plan  No.  2  of  1978.  consolidated  the  central  fx)licy-making  functions  in 
Federal  labor-management  relations  under  the  Federal  Labor  Relations  Authority,  an 
independent  agency.    Previously,  these  functions  had  been  divided  between  the  Federal  Labor 
Relations  Council  and  the  Assistant  Secretary  of  Labor  for  Labor-Management  Relations. 

Civil  Service  Reform  Act  of  1978.  as  amended  by  the  Civil  Service  Miscellaneous 
Amendments  Act  of  1983.  established  the  Federal  labor-management  relations  program  under 
a  statute  administered  by  the  Federal  Labor  Relations  Authority. 

Panama  Canal  Act  of  1979.  expanded  the  jurisdiction  of  the  Federal  Labor  Relations 
Authority  to  employees,  including  foreign  nationals,  of  the  Panama  Canal  Area  and  U.S. 
agencies  in  the  Panama  Canal  Area. 

Foreign  Service  Act  of  1980.  established  a  labor-management  relations  program  for  the 
members  of  the  Foreign  Service  and  established  the  Foreign  Service  Labor  Relations  Board 
and  the  Foreign  Service  Impasse  Disputes  Panel,  which  are  supported  by  the  Federal  Labor 
Relations  Authority. 

Federal  Employees  Flexible  and  Compressed  Work  Schedules  Act  of  1982.  as  converted  into 
permanent  authority  by  the  Act  to  Convert  the  Temporary  Authority  to  Allow  Federal 
Employees  to  Work  on  a  Flexible  or  Compressed  Schedule  under  Title  5.  U.S.  Code,  into 
Permanent  Authority,  granted  the  Federal  Service  Impasses  Panel  jurisdiction  over 
negotiation  impasses  regarding  alternative  work  schedules. 
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Relationship  of  Decision  Units  to  Account  Structure 
(In  Thousands  of  Dollars) 


Decision  Units  by  Account  Structure: 


FY  1995  Request 


SALARTF.S  A^fD  EXPENSES  (54-0100-0-1-805): 

Budget 
Authority 

Optiflys 

Authority 

$  11,496 

'    $  11,452 

Office  of  the  General  Counsel 

9,366 

9,291 

Federal  Service  Impasses  Panel 

815 

865 

TOTAL,  Salaries  and  Expenses 


$21,677 


$21,608 
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Summary  of  fit.  Staffing  by  Decision  Unit 


Decision  Unit: 


FY  1993 

FY  1994 

FY  1995 

Actual 

Estimate 

Requested 

110 

104 

103 

125 

130 

128 

10 

11 

10 

Authority 

Office  of  the  General  Counsel 

Federal  Service  Impasses  Panel 

TOTAL  245  245  241 
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SUMMARY  OF  FY  1995  BUDGET  REQUEST 

(in  thousands  of  dollars) 


Budget  Authority 

Total  Permanent  Positions 

Full-time  Equivalent  Employment 


FY  1994/ 

FY  1993 

FY  1994 

FY  1995 

FY  1995 

Actual 

Estimate 

Request 

Change 

$21,647 

$21,341 

$21,677 

$       336 

256 

250 

246 

4 

245 

245 

241 

4 

500 
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SUMMARY  OF  FINANCIAL  CHANGES 


FY  1994  Estimate $21,341,000 

FY  1995   Request $21,677,000 

Change    $  +  336,000 


Increase  or  Decrease  from  FY  1994  to  FY  1995  Amount  of  Change 

Salaries  and  Benefits    $      270,000         i 

J 

A  net  increase  of  $270,000  is  requested  in  FY  1995  to  provide 

for  241  workyears  of  effort  for  246  positions,  including:   a  FY  1995 

pay  increase  (effective  in  January  1995)  sufficient  for  a  1.6  percent  | 

across-the-board  pay  increase,  periodic  within-grade  increases,  career-  ! 

ladder  promotions,  employee  awards,  and  increased  benefit  costs. 

This  request  includes  a  decrease  of  four  full-time  equivalent  j 

workyears  in  FY  1995  from  the  current  FY  1994  estimate.    A  j 

cumulative  reduction  of  six  full-time  equivalent  workyears  is  included  in 

the  FY  1994  estimate,  as  part  of  the  President's  initiative  to  reduce  the 

size  of  the  Federal  workforce,  an  additional  reduction  of  4  FTE's  is  j 

included  in  this  request.    In  conjunction  with  the  FY  1995  workyear  I 

reduction  of  four  FTE's,  a  corresponding  reduction  of  four  permanent 

positions  is  included  in  the  FY  1995  request,  one  position  in  the 

Authority  activity,  two  positions  in  the  Office  of  the  General  Counsel 

activity,  and  one  position  in  the  Federal  Service  Impasses  Panel.  , 

Administrative  Expenses:   As  part  of  the  President's  commitment 

to  reduce  the  Federal  deficit,  this  request  also  includes  a  total  i 

reduction  of  6  percent  from  the  FY  1995  Baseline  levels  for  total  j 

Agency  administrative  expenses,  including:   travel  and  transportation,  i 

communications,  utilities  and  miscellaneous  charges,  printing  and  ' 
reproduction,  other  services  support  and  supplies  and  materials. 

Travel  and  Transportation  of  Persons -  2,000 

j 
The  requested  decrease  of  $2,000  in  program  travel  is  proposed  as  part 
of  the  Agency's  overall  reduction  in  administrative  expenses  in  FY  1995. 

Rental  Payments  to  GSA 108,000 

This  requested  increase  provides  for  overall  increased  space  rental 
payments  to  the  GSA  in  FY  1995. 


I 
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Communications,  Utilities  and  Miscellaneous  Charges 


No  net  change  is  requested  in  FY  1995.   The  acquisition  and 
installation  of  a  new  state-of-the-art  telecommunications  system 
in  Headquarter' s  Offices  in  FY  1993  has  enabled  the  Agency  to 
implement  and  take  advantage  of  the  full  range  of  FTS2000 
services  and  those  services  available  through  the  Washington 
Interagency  Telecommunications  System  (WITS).    By  expanding 
our  capabilities  and  utilizing  available  services,  it  is  anticipated 
that  the  overall  costs  of  these  telecommunications  will  be 
reduced  in  FY  1995.    Any  savings  realized  in  this  area  will  be  used  to 
offset  the  normal  increased  cost  of  postage  associated  with  postage 
rate  increases,  or  the  increased  number  of  mailings  of 
Labor-Management  Cooperation  Program  materials,  or  other 
informational  materials  provided  to  our  clientele. 

Printing  and  Reproduction .  18,000 

A  decrease  of  $18,000  is  requested  for  printing  and  reproduction, 
proposed  as  part  of  the  Agency's  overall  reduction  in  Administrative 
expenses  in  FY  1995.   The  number  of  Bound  Volumes  of  Authority 
Decisions  printed  and  distributed  to  our  clientele  will  be  reduced  from 
four  to  three  in  FY  1995. 

Other  Services -10  000 

A  decrease  of  $10,000  in  other  services  support  is  proposed  as  part 
of  the  Agency's  overall  reduction  in  administrative  expenses  in  FY  1995. 
With  the  addition  of  new  ADP  equipment  in  FY  1992  and  FY  1993,  some 
reduction  in  the  need  for  equipment  maintenance  is  anticipated.    In  addition, 
with  the  staffing  reductions  made  in  FY  1993  and  FY  1994  and  proposed  in 
FY  1995,  some  reductions  in  training  expenses  are  projected. 

Supplies  and  Materials .    i  qoG 

A  net  decrease  of  $1,000  in  supplies  and  materials  is  proposed  as  part 
of  the  Agency's  overall  reduction  in  administrative  expenses  in  FY  1995. 

Equipment .  n.OOO 

A  net  decrease  of  $1 1,000  is  requested  for  equipment  in  FY  1995.    Funds 
requested  will  provide  for  normal  replacement  and  upgrade  of  ADP  equipment 
purchased  as  part  of  the  FLRA  ADP  initiative  in  FY  1992  and  FY  1993. 

Total  change  in  FY  1995  Request  versus  FY  1994  Estimate    $     336,000 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 
PERSONNEL  SUMMARY 


FY  1993 
Actual 

FY  1994 

Estimate 

FY  1995 
R«HJ«t 

Total  Number  of  Full-time 
permanent  positions 

256 

250 

246 

Total  compensable  work  years: 

Full-time  equivalent  employment 
Average  ES  salary 
Average  GS  grade 
Average  GS  salary 

245 

$104,965 

11.71 

$52,543 

245 

$106,589 

11.80 

$53,907 

241 

$108,297 

11.76 

$  54,562 

DISTRIBUTION  OF  PERMANENT  POSITIONS  BY  DECISION  UNTT 


FY  1993 

FY  1994 

FY  1995 

PrpgTflm  Unit 

Staffing 

Staffing 

Staffing 

Authority 

112 

107 

106 

Office  of  the  General  Counsel 

133 

132 

130 

Federal  Service  Impasses  Panel 

_U 

JLl 

M 

Total  FLRA 

256 

250 

246 

10 
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DETAIL  OF  PERMANENT  POSITIONS 


Executive  Level  IV 

Executive  Level  V 

Subtotal 

ES-6 
ES-5 
ES-4 
ES-3 
ES-2 
ES-1 

Subtotal 

AL-2 
AL-3F 

Subtotal 


SL 


Subtotal 


GS/GM-15 

GS/GM-14 

GS/GM-13 

GS-12 

GS-11 

GS-9 

GS-8 

GS-7 

GS-6 

GS-5 

Subtotal 
Total  Permanent  Positions 
Unfilled  Positions  (end  of  year) 
Total  Permanent  Employment 
(Full-time  equivalent  workyears) 


FY  1993 

FY  1994 

FY  1995 

Actual 

Estimate 

Reauest 

1 

1 

1 

3 

3 

3 

4 

4 

4 

1 

1 

1 

1 

2 

2 

12 

12 

12 

2 

3 

3 

2 

0 

0 

2 

1 

1 

2Q 

19 

19 

1 

1 

1 

5 

_5 

5 

6 

6 

6 

1, 

1 

1 

1 

1 

1 

25 

24 

24 

41 

40 

40 

70 

69 

68 

14 

20 

19 

14 

10 

8 

17 

16 

16 

14 

15 

15 

16 

13 

13 

7 

8 

8 

7 

5 

5 

225 

220 

216 

256 

25Q 

246 

-11 

-5 

-5 

245 


245 


241 


11 
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FY  1995  BUDGET  REQUEST 
OBJECT  CLASSIFICATION  BY  FLRA  COMPONENT 

(in  thousands  of  dollars) 


Authoritv 

OGC 

FSIP 

Total 

%. 

Total  personnel 
compensation 

$6,626 

$7,378 

$619 

$14,623 

67.5 

Personnel  benefits: 
civilian 

1,126 

1,217 

126 

2,469 

11.4 

Benefits  for  former 
personnel 

6 

— 

— 

6 

— 

Travel  and  transportation 
of  persons 

121 

462 

48 

631 

2.9 

Transportation  of  things 

1 

1 

— 

2 

— 

Rental  Payments  to  GSA 

2,505 

— 

— 

2,505 

11.6 

Communications,  utilities 
and  miscellaneous  charges 

473 

15 

1 

489 

2.2 

Printing  and  reproduction 

162 

25 

9 

196 

.9 

Consulting  Services 

10 

— 

— 

10 

— 

Other  services 

321 

149 

6 

476 

2.2 

Supplies  and  materials 

105 

99 

4 

208 

1.0 

Equipment 

40 

20 

2 

62 

.3 

TOTAL 


$11,496 


$  9,366 


$815 


$21,677 


100.0 
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SUMMARY  OF  OBLIGATTONS  BY  OBJECT  CLASSmCATION 


(in  Uiousands  of  dollars) 


Direct  Program: 

Personnel  Compensation: 
Full-time  permanent 
Other  than  full-time  permanent 
Other  personnel  compensation 
Special  personal  services  payments 


FY  1993 
Acty^! 

FY  1994 
E$timat¥ 

FY  1995 
Reqy^ 

FY  1994/ 
FY  1995 
Change 

$13,357 
746 
219 

$13,510 
797 
177 

$13,637 
809 
177 

127 
12 

nts          9 

~" 

. — 

~~~ 

Total  personnel  compensation 


14,331 


14,484 


14,623 


139 


Personnel  benefits:   Civilian 

2,270 

2,334 

2.469 

135 

Benefits  for  former  personnel 

9 

10 

6 

-4 

Travel  and  transportation  of  persons      423 

633 

631 

-2 

Transportation  of  things 

1 

2 

2 

— 

Rental  payments  to  GSA 

2.332 

2.397 

2.505 

108 

Communications,  utilities,  and 

miscellaneous  charges 

458 

489 

489 

— 

Printing  and  reproduction 

165 

214 

196 

-18 

Consulting  Services 

10 

10 

10 

— 

Other  services 

560 

486 

476 

-10 

Supplies  and  materials 

237 

209 

208 

-1 

Equipment 

822 

73 

62 

-11 

Total  direct  program 

$21,618 

$21,341 

$21,677 

$336 

Reimbursable  program 

23 

65 

65 

— 

Total  obligations 


$21,641 


$21,406 


$21,742 


$336 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 

DETAILED  COST  EXPLANATION  BY  OBJECT  CLASSIHCATION 

FY  1995  BUDGET  REQUEST 

PERSONNEL  COMPENSATION  (Object  Classification  11),  $14,623,000 

The  current  FY  1995  Budget  Request  funds  241  full-time  equivalent  workyears  for  246 
permanent  pxjsitions.   This  represents  a  decrease  of  four  permanent  positions  and  four  full- 
time  equivalent  workyears  from  the  current  FY  1994  Estimate,  as  part  of  the  President's 
initiative  to  reduce  the  size  of  the  Federal  workforce.    Funds  requested  in  FY  1995  provide 
for  the  cost  of  FY  1994  locality  pay  increases  in  FY  1995,  a  FY  1995  pay  increase  (effective 
in  January  1995)  sufficient  for  a  1.6  percent  across-the-board  pay  increase,  periodic  within- 
grade  increases,  career-ladder  promotions,  and  employee  awards. 


(in  thousands  of  dollars) 


FY  1993 

FY  1994 

FY  1995 

Actual 

Estimate 

R?qu^ 

Full-time  permanent 

$13,357 

$13,510 

$13,637 

Other  Than  Full-time 

746 

797 

809 

Other  Personnel  Compensation 

219 

177 

177 

Special  Personal  Services  Payments 

9 

$14,331 

... 

_ 

Total  Personnel  Compensation 

$14,484 

$14,623 

PERSONNEL  BENEFITS  (Object  Classification  12),  $2,469,000 

This  request  is  for  the  FLRA's  mandatory  contributions  to  the  Civil  Service  Retirement 
System  (CSRS),  the  Federal  Employees  Retirement  System  (FERS),  the  Social  Security 
program,  the  Federal  Employees'  Group  Life  Insurance  program,  the  Federal  Employees 
Health  Benefits  program,  the  Federal  Employees  Workers'  Compensation  Program  and  the 
mandatory  contributions  to  the  Medicare  Health  Insurance  program. 

BENEFITS  FOR  FORMER  PERSONNEL  (Object  Classification  13),  $6,000 

This  estimate  reflects  Agency  reimbursement  to  the  Department  of  Labor,  Unemployment 
Compensation  Fund  for  unemployment  payments  to  former  agency  personnel. 
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TRAVEL  AND  TRANSPORTATION  OF  PERSONS  (Object  Classification  21),  $631,000 

The  FY  1995  travel  estimate  provides  funds  to  each  of  FLRA's  decision  units  to  address 
individual  activity  program  requirements.    FLRA  travel  is  related  to,  and  in  furtherance  of, 
the  processing  and  resolution  of  labor-management  disputes  arising  among  unions,  employees 
and  Federal  agencies. 

The  nature  of  the  operations  of  the  Federal  Labor  Relations  Authority  requires  that 
employees  travel  in  order  to  accomplish  program  objectives  effectively.   Travel  may  be 
periformed  for  a  variety  of  reasons  including:  travel  to  the  worksite  involved  in  a  dispute; 
travel  to  other  locations  to  investigate  or  prosecute  a  case,  to  conduct  a  hearing,  hold  an 
election  or  represent  the  FLRA  in  litigation;  and  travel  to  train  labor  and  management  in 
more  effective  dispute  resolution,  and  to  train  FLRA  personnel  in  case  processing  and 
dispute  resolution  skills  to  further  program  objectives. 

The  Federal  Labor  Relations  Authority  has  seven  regional  offices  and  four  subregional 
offices  located  throughout  the  country.   The  existence  of  these  regional  offices  reduces  travel 
costs.   The  caseload  of  the  Federal  Labor  Relations  Authority  is  spread  throughout  the 
country. 

TRANSPORTATION  OF  THINGS  (Object  Classification  22),  $2,000 

This  estimate  covers  the  cost  of  shipment  of  supplies  and  materials. 

RENTAL  PAYMENrS  TO  GSA  (Object  Classification  23.1),  $2,505,000 

This  estimate  represents  payments  made  to  the  General  Services  Administration  for  the  rental 
of  office  space. 

COMMUNICATIONS,  UTILITIES  AND  MISCELLANEOUS  CHARGES  (Object 
Classification  23.2),  $489,000 

This  estimate  includes  payment  to  the  General  Services  Administration  (GSA)  for  the  Federal 
Telecommunications  System  (FTS2000)  as  well  as  local  telephone  services.    Also,  included 
in  this  estimate  are  costs  associated  with  the  rental  of  office  equipment,  non-GSA  space 
rentals  and  payments  to  the  United  States  Postal  Service. 

PRINTING  AND  REPRODUCTION  (Object  Classification  24),  $196,000 

This  estimate  covers  the  cost  of  work  performed  by  the  Government  Printing  Office  (GPO) 
including:  the  printing  of  case  decisions,  ballots  and  related  election  materials,  printed  forms, 
and  other  materials  requiring  professional  printing.   This  request  also  covers  costs  related  to 
the  publishing  of  items  in  the  Federal  Register  which  are  mandated  by  statute. 
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CONSULTING  SERVICES  (Object  Classification  25.1),  $10,000 

This  estimate  includes  obligations  for  consulting  services  in  accordance  with  the  definition 
prescribed  in  Section  38.4  of  Revisions  to  0MB  Circular  A-11,  dated  October  23,  1992. 
The  primary  use  of  consulting  services  at  the  FLRA  is  for  financial  audit  services  performed 
on  a  contractual  basis. 

OTHER  SERVICES  (Object  Classification  25.2),  $476,000 

Major  items  of  expenditure  in  this  area  include:    (1)  automated  accounting/payroll/personnel 
services;  (2)  court  reporting  services;  (3)  maintenance  contracts;  (4)  employee/client  training; 
(5)  the  FLRA's  share  of  maintaining  an  employee  health  program;  and  (6)  other 
miscellaneous  services  such  as  attorney  fees,  legal  research  services,  personnel  security 
investigations,  and  custodial/building  maintenance. 

SUPPLIES  AND  MATERIALS  (Object  Classification  26),  $208,000 

This  estimate  is  for  the  purchase  of  normal  office  supplies  and  work  materials,  including 
subscriptions,  periodicals,  labor-management  related  training  materials,  and  additions  or 
supplements  necessary  to  keep  the  FLRA  law  libraries  up-to-date. 

EQUIPMENT  (Object  Classification  31),  $62,000 

This  estimate  provides  for  the  normal  and  essential  replacement  of  miscellaneous  office 
equipment  and  ADP  equipment  purchases  for  replacement  or  upgrade  in  the  Agency. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 
SaSaries  and  Expenses:   54-0100-0-1-805 

Analysis  of  Resources  -  Appropriation  Account 

(In  thousands  of  dollars) 


FY  1993 

FY  1994 

FY  1995 

Estimat? 

Estimate 

Reqvwt 

Budget  Authority: 

Authority 

11,786 

11,322 

11,496 

OfTice  of  the  General  Counsel 

9,047 

9,187 

9,366 

Federal  Service  Impasses  Panel 

814 

832 

815 

TOTAL  Budget  Authority 

21,647 

21,341 

21,677 

Outlays 

21,306 

21,873 

21,608 

\r  1 E  employment  (workyears) 

245 

245 

241 

Budget  Authority: 

Agency  request 

Outlays: 

Agency  request 


1995  1996  1997  1998  1999 


21,677       22,222       22,716       23,420       24,146 


21,608       22,155       22,650       23,347       24,071 
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PROGRAM  AND  FINANCING 
Salaries  and  Expenses:  54-0100-0-1-805 

(in  thousands  of  dollars) 


Program  by  activities: 

Direct  Program: 
Authority 

Office  of  the  General  Counsel 
Federal  Service  Impasses  Panel 

Total  direct  program 
Reimbursable  program 

Total  obligations 
Financing: 
Unobligated  balance  lapsing 

Budget  authority  (gross)  21,670 

Budget  authority: 

Current: 

Appropriation  21,647 

Permanent: 

Spending  authority  from  offsetting  collections        23 


FY  1993 

FY  1994 

FY  1995 

Actual 

Estim^t? 

Request 

11,761 

11,322 

11,496 

9,078 

9,187 

9,366 

779 

832 

815 

21,618 

21,341 

21,677 

23 

65 

65 

21,641 

21,406 

21,742 

29 





21,406 

21,341 
65 


21,742 

21,677 
65 


Relation  of  obligations  to  outlays: 

Total  obligations 
Obligated  balance,  start  of  year 
Obligated  balance,  end  of  year 
Adjustment  in  expired  accounts 
Outlays  (gross) 

Adjustments  to  budget  authority  and  outlays: 
Deductions  for  offsetting  collections: 
Federal  Funds 

Budget  authority  (net) 
Outlays  (net) 


21,641 

21,406 

21,742 

2,517 

2,762 

2,230 

-  2,762 

-  2,230 

-  2.299 

-       67 

— 

— 

21,329 


-     23 

21,647 
21,306 


21,938 


-      65 

21,341 
21,873 


21,673 


-      65 

21,677 
21,608 
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DECISION  UNIT  OVERVIEW 
AUTHORITY 


Introduction;  The  mission  of  the  Federal  Labor  Relations  Authority  is  to  provide  leadership 
in  establishing  policies  and  guidance  relating  to  labor-management  relations  in  the  Federal 
sector.   The  major  responsibilities  of  the  Authority  are  to:   decide  cases  which  arise  under  the 
Federal  Service  Labor-Management  Relations  Statute,  provide  complete  support  to  the  Foreign 
Service  Labor  Relations  Board  under  the  Foreign  Service  Act  of  1980,  resolve  major  policy 
issues,  prescribe  regulations  governing  labor-management  relations  and  the  processing  of 
cases  before  the  Authority,  facilitate  labor-management  partnerships  in  support  of  Executive 
Order  12871,  and  disseminate  information  through  publications,  seminars,  and  training 
conferences.    The  Authority  decision  unit  includes:    the  Offices  of  the  Chairman  and 
Members,  the  Office  of  the  Solicitor,  the  Office  of  Case  Control,  the  Office  of  Executive 
Director,  the  Office  of  Information  Resources  and  Research  Services,  the  Office  of 
Administration,  the  Office  of  the  Administrative  Law  Judges,  and  the  Office  of  the  Inspector 
General. 


Resource  Summary: 


(in  thousands  of  dollars) 


Budget  Authority 

Total  Permanent  Positions 

Full-time  Equivalent  Employment 


FY  1994/ 

FY  1993 

FY  1994 

FY  1995 

FY  1995 

Actual 

Estimate 

Request 

Change. 

$11,761 

$11,322 

$11,496 

$         174 

112 

107 

106 

-1 

109 

104 

103 

-1 

Summary  of  FY  1995  Budget  Request; 

The  FY  1995  Budget  Request  for  the  Authority  totals  $11,496,000  and  103  FTE's  for  106 
authorized  positions.   As  part  of  the  President's  initiative  to  reduce  the  size  of  the  Federal 
workforce,  this  request  for  the  Authority  activity  includes  a  reduction  of  one  authorized 
position  and  corresponding  full-time  equivalent  workyear  from  the  FY  1994  Estimate. 

As  part  of  the  President's  commitment  to  reduce  the  size  of  the  Federal  deficit,  this  request 
also  includes  its  share  of  a  total  reduction  of  6  percent  from  the  FY  1995  Budget  Baseline 
levels  for  total  administrative  expenses,  including:   travel  and  transportation,  communications, 
utilities  and  miscellaneous  charges,  printing  and  reproduction,  other  services  support  and 
supplies  and  materials. 
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Approximately  79  percent  of  the  total  annual  budget  for  the  Federal  Labor  Relations  Authority 
provides  for  personnel  compensation  and  employee  benefit  costs  for  the  authorized  staff. 
GSA  space  rental  and  telecommunications  payments  account  for  approximately  14  percent  of 
the  budget  each  year.   All  other  categories  combined  account  for  only  about  7  percent  of  the 
budget.  This  7  percent  is  not  discretionary  by  nature,  it  provides  for  necessary  expenses  in 
support  of  the  Agency  mission,  including:  travel  to  investigate  complaints,  transcription  costs 
to  provide  a  record  of  formal  hearing  proceedings,  purchase  of  current  legal  research 
materials,  employee  training,  printing  costs  associated  with  printing  and  issuing  Records  of 
Case  Decisions  and  Bound  Volumes  of  Authority  decisions,  equipment  repair  and 
maintenance,  employee  health  unit  and  employee  assistance  program  costs,  ADP  and  office 
supplies,  and  normal  equipment  replacement. 

functions;  The  Chairman  serves  on  the  National  Partnership  Council,  established  by 
Executive  Order  12871,  which  is  responsible  for  advising  the  President  on  matters  involving 
labor-management  relations.  The  Offices  of  the  Chairman  and  Members  are  responsible  for 
the  preparation  of  decisions  in  four  principal  subject  matter  areas:   representation, 
negotiability,  arbitration,  and  unfair  labor  practices.  The  attorneys  and  labor  relations 
professionals  who  are  assigned  to  these  staffs  review  case  filings,  research  relevant  issues,  and 
draft  decisions  for  review  by  the  Chairman  and  Members.   Authority  staff  are  assigned 
additionally  to  design  and  implement  training  and  related  educational  efforts  to  enhance 
further  development  of  Federal  service  labor-management  relations,  including  the  facilitation 
of  labor-management  partnerships  in  support  of  Executive  Order  12871. 

The  Office  of  the  Solicitor  rq)resents  the  Agency  in  judicial  proceedings  (excq)t  some 
proceedings  before  the  United  States  Supreme  Court)  as  authorized  by  the  Statute, 
independent  of  any  representational  services  ordinarily  provided  agencies  by  the  Department 
of  Justice.   The  Office  of  the  Solicitor  also  provides  legal  advice  to  the  Chairman,  Members, 
General  Counsel  and  the  FSIP  on  administrative  and  other  matters. 

The  Office  of  Case  Control,  receives  all  case  related  filings.  The  Office  conducts  the 
procedural  review  of  all  appeals  and  submissions  filed  before  the  Authority,  prcpasts  orders 
and/or  dismisses  procedurally  deficient  filings,  and  issues  decisions  in  unfair  labor  practice 
cases  in  which  exceptions  are  not  filed  to  recommendations  of  Administrative  Law  Judges. 
The  Office  of  Case  Control  also  rules  on  motions  filed  before  the  Authority.  The  Office  of 
Case  Control  is  the  official  custodian  of  the  Authority's  records  and  certifies  records  to  the 
Court.  The  Office  also  provides  technical  assistance  to  the  parties  and  the  general  public  on 
procedures  relating  to  the  filing  of  appeals  before  the  Authority. 

The  Office  of  the  Executive  Director  is  composed  of  the  Executive  Director's  immediate 
office,  the  Office  of  Administration  and  the  Office  of  Information  Resources  and  Research 
Services.  The  functions  of  the  Office  of  the  Executive  Director  include:  planning;  budget 
formulation  and  execution;  personnel  management;  equal  employment  opportunity;  security; 
accounting;  payroll;  procurement;  mail  management;  space  management;  occupational  safety 
and  health;  automated  data  processing,  including  maintenance  of  the  computerized  case 
tracking  system;  publishing  the  Authority's  subject  matter  indices,  digests,  and  ciutors,  and 
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bound  volumes  of  case  decisions;  managing  the  Agency's  law  library;  and  performing  internal 
control  reviews  to  ensure  fiscal  integrity,  regulatory  compliance,  and  efficient  operations. 

The  Office  of  the  Administrative  Law  Judges'  function  is  to  hear  unfair  labor  practice  cases 
prosecuted  by  the  FLRA's  General  Counsel  and  to  render  timely  decisions. 

The  FLRA's  Office  of  the  Inspector  General  (OIG)  was  established  in  March  1989  pursuant  to 
the  1988  amendments  to  the  Inspector  General  Act  of  1978.    Under  the  authorizing 
legislation,  the  OIG  is  to  conduct  and  supervise  audits  and  investigations  relating  to  the 
programs  and  operations  of  the  FLRA;  to  provide  leadership  and  coordination,  and 
recommend  policies  which  promote  economy,  efficiency,  and  effectiveness  in  FLRA  programs 
and  operations;  to  prevent  and  detect  fraud,  waste,  and  abuse  in  agency  programs  and 
operations;  and  to  keep  the  Chairman  and  the  Congress  fully  informed  regarding  problems 
and  deficiencies  as  well  as  the  necessity  for,  and  the  progress  of,  corrective  action. 

Rationale  for  Federal  Role:   The  Federal  Labor  Relations  Authority  was  established  as  an 
independent  agency  by  Reorganization  Plan  No.  2  of  1978.   The  Authority  administers  the 
Federal  Service  Labor-Management  Relations  Statute,  Title  VII  of  the  Civil  Service  Reform 
Act  of  1978  (the  Statute),  5  U.S.C.  §  7101  et.  seq. 

Section  7101  of  the  Statute  contains  the  Congressional  finding  that  labor  organizations  and 
collective  bargaining  in  the  Federal  civil  service  are  in  the  public  interest,  5  U.S.C.  §  7101. 
Congress  found  that  providing  statutory  protection  to  employees'  rights  to  organize,  bargain 
collectively,  and  participate  through  labor  organizations  of  their  own  choosing  in  decisions 
which  affect  them:    (a)  safeguards  the  public  interest,  (b)  contributes  to  the  effective  conduct 
of  public  business,  and  (c)  encourages  the  amicable  settlement  of  disputes  between  employees 
and  employers  involving  conditions  of  employment.   Congress  also  found  that  the  continued 
development  and  implementation  of  modem  and  progressive  work  practices  facilitate  and 
improve  employee  performance  and  the  efficient  accomplishment  of  Government  operations. 
Section  7101  also  provides  that:   (1)  the  purpose  of  the  Statute  is  to  prescribe  the  rights  and 
obligations  of  Federal  employees  and  to  establish  procedures  which  are  designed  to  meet  the 
special  requirements  and  needs  of  the  Federal  Government,  and  (2)  the  Statute  should  be 
interpreted  in  a  manner  which  is  consistent  with  the  requirement  of  an  effective  and  efficient 
Government.   The  Authority  is  charged  with  carrying  out  these  purposes. 

The  Office  of  Inspector  General  was  established  by  the  Inspector  General  Act  Amendments  of 
1988,  Public  Law  100-504.   The  activities  of  this  Office  are  directed  toward  identifying  any 
waste,  fraud  or  misuse  of  Federal  funds  and  improving  the  effectiveness  and  efficiency  of  the 
Agency's  programs  and  operations. 

FY  1995  Major  Objectives  and  Impact  Statements; 

1.     The  Authority  will  continue  to  decide  all  arbitration  cases  within  120  days  of  receipt, 
unfair  labor  practice  cases  within  150  days  of  receipt,  and  all  other  cases  within  180 
days  of  receipt. 


21 


514 


FY  1995  Congressional  Budget  Submis^on 


Impact:  The  Federal  Service  Labor-Management  Relations  Statute  provides  that  the 
Authority  is  responsible  for  resolving  labor-management  disputes  involving  Federal 
agencies  and  unions  that  represent  Federal  employees.   In  fulfilling  this  mission,  the 
Authority  resolves,  among  other  cases,  exceptions  to  arbitration  awards,  unfair  labor 
practice  complaints,  negotiability  appeals,  and  representation  cases. 

Effective  and  efficient  operations  of  the  Federal  Government  and  the  vitality  of  labor- 
management  relations  in  the  Federal  sector  require  the  timely  adjudication  of  these 
disputes.   To  that  end,  the  Authority  remains  committed  to  issuing  timely  decisions  in  all 
cases.    Specifically,  the  Authority  is  committed  to  deciding  exceptions  to  arbitration 
awards  within  120  days  of  receipt,  unfair  labor  practice  cases  within  150  days  of  receipt, 
and  other  cases  within  180  days  of  receipt. 

Portions  of  the  Federal  Government  -  particularly,  the  Department  of  Defense  and  its 
constituent  agencies  ~  currently  are  experiencing  or  planning  major  reorganizations  as  a 
result  of  downsizing.   Among  other  things,  these  reorganizations  result  in  increased 
unfair  labor  practice  and  representation  case  activity  as  groups  of  employees  who  were 
formerly  represented  by  various  labor  organizations  in  separate  agencies  or  components 
of  DOD  are  combined  to  form  new  entities.    Under  the  existing  statutory  and  regulatory 
scheme,  representation  cases  must  be  decided,  with  exceptions  not  relevant  here,  within 
60  days  of  the  Authority's  receipt  of  a  party's  appeal  of  a  decision  by  a  Regional 
Director.    In  addition  to  the  commitment  to  deciding  other  cases  in  a  timely  manner,  the 
Authority  fully  intends  to  issue  timely  decisions  in  representation  cases. 

The  Authority  also  remains  committed  to  sustaining  the  quality  and  consistency  of  its 
case  decisions.    In  particular,  decisions  that  fully  address  all  relevant  issues  in  a  manner 
that  is  understandable  to  the  parties  facilitates  the  amicable  resolution  of  disputes  and 
may  reduce  the  number  of  Authority  decisions  that  are  appealed  to  the  courts.  Continuing 
to  achieve  these  goals,  in  turn,  should  enable  the  Authority  to  carry  out  its  statutory 
responsibility  to  provide  leadership  in  establishing  policies  under  the  Statute. 

2  .    The  Authority  will  provide  assistance  to  enable  parties  In  selected  cases  to  resolve 
disputes  through  alternative  means. 

Impact:    In  addition  to  resolving  arbitration,  unfair  labor  practice,  negotiability,  and 
representation  disputes  through  the  issuance  of  written  decisions,  the  Authority  intends  to 
facilitate  parties'  abilities  to  resolve  disputes  in  other  ways. 

For  example,  there  now  is  no  statutory  obligation  that  parties  attempt  to  resolve 
negotiability  disputes  bilaterally.    Put  simply,  negotiability  disputes,  which  can  involve 
many  proposals,  may  be  referred  to  the  Authority  even  though  the  agency  and  union  have 
never  met  in  face-to-face  bargaining.    As  such,  there  is  some  likelihood  that  the 
Authority's  and  the  parties'  resources  are  expended  in  litigating  negotiability  issues 
concerning  proposals  that  would  be  modified  substantially  or  withdrawn  entirely  during 
actual  bargaining.    In  addition,  there  are  few  if  any  disincentives  to  an  agency  asserting 
that  a  bargaining  proposal  is  nonnegotiable.   That  is,  the  existing  statutory  scheme  does 
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not  encourage  parties  to  explore  options  and  alternatives  to  such  a  course.    Finally,  data 
and  experience  demonstrate  that  alternatives  to  traditional  collective  bargaining 
techniques,  such  as  interest-based  bargaining,  promote  bilateral  agreement  and 
concomitantly,  reduce  administrative  litigation. 

In  situations  such  as  these,  affected  parties  would  benefit  from  informal,  on-site 
assistance  and  training  from  the  Authority.   During  FY  1995,  the  Authority  will  provide 
such  assistance  and  training,  as  appropriate. 

The  Authority  will  continue  to  participate  in  and  sponsor  meetings,  training  events, 
and  conferences  among  representatives  of  Federal  agencies  and  unions  to  promote 
and  support  cooperative  efforts  in  labor-management  relations,  including  the 
facilitation  of  labor-management  partnerships  in  support  of  Executive  Order  12871. 

Impact:   The  Statute  provides  that  collective  bargaining  facilitates  and  encourages  the 
amicable  settlement  of  disputes.    In  this  connection,  cooperative  efforts  increase 
employee  morale  and  productivity,  reduce  litigation,  and,  in  general,  promote  the 
amicable,  nonadversarial,  expeditious  resolution  of  disputes. 

We  believe  that  the  future  of  Federal  labor  relations  will  be  enhanced  through 
encouraging  parties  to  better  understand  each  others  positions  and  to  attempt  to  settle 
their  differences  themselves  rather  than  only  pursuing  adjudicatory  proceedings  before  the 
Authority  and  the  Courts.    In  order  to  achieve  this  result,  the  FLRA  must  continue  to 
exercise  a  leadership  role  in  this  area. 

The  Authority  intends  to  continue  to  assist  both  agencies  and  unions  in  their  cooperative 
efforts  and  to  promote  cooperative  efforts  where  they  do  not  currently  exist.   For 
example,  the  need  to  continue  to  provide  agencies  and  unions  with  adequate  case  decision 
information  is  imperative.    Despite  the  vast  number  of  decisions  issued  by  the  Authority, 
cases  are  still  filed  regularly  with  us  on  matters  that  are  fairly  well  settled.    In  addition, 
agencies  and  unions  frequently  are  unaware  of  the  choices  available  to  them  in  the 
conduct  of  their  joint  relationship.    Despite  the  availability  of  a  multitude  of  training 
opportunities,  awareness  of  and  utilization  of  these  resources  is  far  too  limited  among 
agencies  and  unions. 

The  Authority  will  provide  assistance  in  the  above  program  areas  through  meetings, 
training,  and  conference  offerings  which  utilize  state-of-the-art  training  devices,  e.g., 
experiential  case  studies  and  role-playing,  in  order  to  maximize  participant  learning  and 
course  material  retention.    Such  joint  training  opportunities  will  have  the  additional 
benefit  of  providing  informal  forums  for  discussion  of  areas  of  mutual  concern  to  agency 
and  union  representatives. 
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The  Authority  will  facilitate  the  development  of  labor-management  partnerships 
through  the  development  of  resource  materials  and  through  the  provision  of 
training  in  support  of  Executive  Order  12871. 

Executive  Order  12871  envisions  transforming  the  nature  of  Federal  labor-management 
relations  from  an  adversarial  one  into  a  partnership  for  reinvention  and  change.    In  such 
an  environment,  managers,  employees  and  employees'  elected  union  representatives  can 
become  true  partners  in  the  design  and  implementation  of  those  changes  that  are 
necessary  to  reform  Government.   The  FLRA  and  the  Federal  Mediation  and  Conciliation 
Service  have  joined  efforts  to  facilitate  labor-management  partnerships.   This  joint  effort 
involves  the  familiarization  of  the  parties  with  the  processes  that  are  necessary  to 
changing  the  labor-management  relationship,  assessing  the  present  state  of  the  parties' 
relationship  and  obtaining  an  affirmative  commitment  from  the  parties'  to  a  more  positive 
future  state.   This  effort  also  involves  training  in  consensual  problem-solving  approaches, 
including  alternative  dispute  resolution  methods  and  interest-based  negotiations,  for  those 
responsible  for  the  conduct  of  the  joint  relationships.    In  addition,  the  FLRA  will  provide 
a  clearinghouse  to  agency  and  union  representatives  where  guides,  reference  materials, 
summaries  of  FLRA  decisions,  and  other  relevant  materials  may  be  acquired  to  further 
educate  management  and  union  representatives  regarding  the  current  and  future  state  of 
labor  relations  and  human  resources  issues.    In  accordance  with  the  Executive  Order,  the 
Chairman  of  FLRA  serves  as  a  member  of  the  National  Partnership  Council. 

The  Authority  will  continue  to  initiate  and  participate  in  training  events  designed 
to  clarify  the  rights  and  responsibilities  of  Federal  agencies,  unions,  the  Authority, 
and  other  neutrals  under  the  Federal  Service  Labor-Management  Relations  Statute. 

Impact:    Federal  agencies  and  unions  now  have  many  years'  experience  under  the 
Statute.   During  this  time,  numerous  changes  have  occurred  in  both  the  Authority's  case 
law  and  in  its  regulations.   In  addition.  Federal  courts  have  issued  over  500  decisions 
involving  the  Statute. 

Although  Authority  and  court  decisions,  including  those  which  have  the  most  far-reaching 
implications  for  Federal  sector  labor  relations,  have  been  published  and  are  available  to 
the  parties,  cases  which  clearly  are  covered  by  Authority  precedent  continue  to  be 
submitted  by  the  parties  to  the  Authority  Members  for  decision.    In  addition,  parties 
continue  to  file  cases  over  which  the  Authority  has  no  jurisdiction.   The  changes  in  the 
Authority's  case  law  and  the  number  and  importance  of  court  decisions,  coupled  with  the 
apparent  continuing  need  for  basic  information  concerning  the  parties'  rights  and 
responsibilities  under  the  Statute,  create  a  need  for  the  Authority  to  conduct  training  for 
agency  and  union  representatives,  as  well  as  for  arbitrators  and  other  neutrals  working 
with  the  Statute. 

Providing  training  to  agency  and  union  representatives  would  enhance  the  parties' 
abilities  to  reach  amicable  settlements  of  disputes,  and  improve  the  quality  of  the  parties' 
submissions  to  the  Authority.   The  benefits  of  this  program  objective  would,  in  turn, 
decrease  the  number  of  cases  filed  with  the  Authority  and  provide  better  records  for  the 
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Authority  to  adjudicate  the  cases  which  are  filed.    Furthermore,  achievement  of  these 
results  could  lead  to  fewer  resources  being  devoted  at  the  agency,  union.  Authority  and 
court  levels  to  matters  on  which  there  is  sufficient  guidance. 

Training  events  must  be  designed  carefully  to  both  reach  the  necessary  parties  and  to 
provide  the  information  which  is  most  useful  to  those  parties.    In  addition,  many  of  the 
representatives  who  most  need  training  in  resolving  and,  if  necessary,  litigating  labor 
disputes  are  not  located  in  Washington,  DC.   Therefore,  to  yield  the  most  benefits, 
training  will  be  conducted  throughout  the  United  States,  including  the  Washington,  DC 
area. 

The  current  series  of  training  events,  which  will  be  continued  for  advocates  and 
arbitrators,  is  the  Symposium  on  Federal  Sector  Arbitration,  co-sponsored  with  the 
Federal  Mediation  and  Conciliation  Service.    Authority  staff,  working  with 
participants  in  small  groups,  will  provide  guidance  regarding  requirements  for 
arbitration  awards.    Complex  arbitration  issues,  such  as  the  Back  Pay  Act  and 
attorney  fees,  and  recent  legal  developments  will  be  emphasized. 

The  Authority  will  continue  to  develop  and  publish  informational  resources 
designed  to  keep  union  and  agency  officials,  as  well  as  arbitrators  and  other 
neutrals,  informed  of  recent  developments  in  Federal  labor  law  and  to  complement 
the  training  efforts  developed  by  the  Authority. 

Impact:   In  order  to  provide  the  parties  with  information  on  the  work  of  the  Authority, 
recent  FLRA  and  court  decisions,  and  training  opportunities,  the  Authority  plans  to 
continue  issuing  its  "Quarterly  Summary  of  FLRA  Decisions."    The  Summary  is 
distributed  to  over  3,000  labor-relations  specialists  and  neutrals  around  the  country,  and 
has  become  an  important  source  of  timely  information  for  Federal  union  and  agency 
practitioners,  particularly  in  outlying  areas  where  reasonable  access  to  FLRA  bound 
volumes  or  local  depository  libraries  may  not  exist.    In  addition,  the  Authority  continues 
to  receive  requests  for  the  Statute,  the  Guide  to  the  Statute,  and  general  informational 
brochures  used  by  managers  and  union  stewards  in  their  day-to-day  labor  relations 
responsibilities.    Such  valuable  resources  will  continue  to  be  published  by  the  Authority 
in  FY  1995. 

As  the  Authority  continues  to  develop  its  training  capabilities  in  order  to  provide  parties 
with  the  tools  needed  for  a  more  effective  relationship,  the  Authority  will  develop 
additional  written  materials  to  complement  such  training  efforts.   The  Guide  to 
Arbitration  was  developed  in  FY  1993/FY  1994  and  will  continue  to  be  updated  and 
distributed.    Such  materials  will  target  increased  understanding  of  the  law,  the  rights  and 
obligations  of  the  parties,  the  processes  which  enhance  the  parties  relationship,  and  of 
procedures  for  more  effective  resolution  of  disputes.    The  FLRA  recently  published  a 
brochure  entitled:  "Cooperation  Crossroads:  Developing  Labor-Management 
Partnerships,"  which  has  been  disseminated  to  agency  and  union  representatives. 
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7.  The  OfTice  of  Administrative  Law  Judges  will  render  quality  decisions  within  a 
median  time  of  180  days  or  less  from  the  issuance  of  a  complaint. 

Impact:    In  the  FY  1993  Budget,  the  number  of  Administrative  Law  Judge  (ALJ) 
positions  was  reduced  by  three.    While  this  reduction  left  the  FLRA  with  six  AU's,  it 
was  estimated  that  through  increased  productivity,  the  same  level  of  caseload  could  be 
handled  in  FY  1993,  as  in  FY  1992  with  a  complement  of  9  AU's. 

During  FY  1993,  the  Office  of  the  General  Counsel  was  not  able  to  issue  ULP 
complaints  between  January  and  December  1993  due  to  the  absence  of  a  General 
Counsel.    At  the  end  of  FY  1993,  the  Office  of  the  General  Counsel  had  accumulated  in 
excess  of  700  cases  with  complaints  ready  to  be  issued,  except  for  the  absence  of  a 
General  Counsel.    A  new  General  Counsel  was  appointed  in  November  1993.   The 
current  estimate  is  that  a  total  of  approximately  1,700  new  cases  will  be  received  by  the 
ALI's  in  FY  1994,  including  the  approximately  700  cases  deferred  since  FY  1993.    A 
total  of  1,000  new  cases  are  expected  to  be  received  in  FY  1995. 

In  FY  1994  and  FY  1995,  it  is  estimated  that  the  AU's  will  close  approximately  330 
cases  by  settlement  at  hearing  or  through  the  issuance  of  a  decision.   This  represents  an 
increase  of  over  13  percent  over  FY  1992  levels,  with  a  33  percent  reduction  in  the 
number  of  ALJ's.    In  addition,  a  total  of  665  cases  in  FY  1994  and  670  cases  in 
FY  1995  are  estimated  to  be  closed/settled  prior  to  the  scheduled  hearing.    Cases  pending 
at  the  end  of  the  year  are  estimated  at  812  in  FY  1994  and  650  in  FY  1995. 

Even  with  the  significantly  increased  productivity  projected  for  the  AU's  in  FY  1994  and 
FY  1995,  the  dramatic  increases  in  the  number  of  ULP  complaints  projected  to  be  issued 
by  the  Office  of  the  General  Counsel  will  adversely  affect  the  AU's  ability  to  keep  pace 
with  its  increasing  workload. 

In  view  of  the  above,  the  AU's  objective  of  rendering  quality  decisions  within  a  median 
lime  of  180  days  from  the  issuance  of  a  complaint  cannot  be  accomplished  at  current 
resource  levels  in  FY  1994  and  FY  1995,  given  their  current  productivity  rate  and  the 
large  number  of  cases,  both  deferred  and  current,  which  will  be  received  in  FY  1994. 

As  a  result  of  the  lack  of  a  General  Counsel  in  FY  1993  and  a  concomitant  increase  in 
case  backlog  anticipated  in  the  AU  area  in  FY  1994,  the  Authority  will  examine 
resources  available  in  FY  1994  and  FY  1995  to  assist  the  AU's  in  processing  this 
anticipated  case  backlog.    Once  the  backlog  of  cases  is  eliminated,  it  is  estimated  that  the 
AU's  will  be  able  to  meet  their  goal  of  rendering  quality  decisions  within  a  median  time 
of  180  days. 

8.  During  the  next  three  to  Tive  years,  the  OfTice  of  the  Inspector  General  (GIG),  will 
continue  to  implement  programs  and  operations  designed  to  meet  the  mandate  of  the 
IG  Act  and  its  amendments,  and  to  reflect  the  recommendation^  of  the  National 
Performance  Review  (NPR). 
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Impact:   In  accomplishing  its  statutory  mission,  the  OIG  will  provide  the  Chairman  and 
the  Congress  with  objective  evaluations  of  FLRA  programs  and  operations.   Through 
appropriate  processes,  the  OIG  will  identify  and  review  those  FLRA  programs  and 
operations  vulnerable  to  fraud,  waste,  and  abuse,  and  will  develop  and  suggest  ways  for 
management  to  eliminate  or  reduce  these  vulnerabilities,  and  to  improve  mission 
accomplishment. 

In  order  for  the  OIG  to  achieve  this  goal,  it  is  critical  to  have  a  well  publicized  and 
properly  functioning  Hotline;  proactive  investigative  and  audit  programs;  a  realistic  audit 
program  based  upon  an  updated  audit  universe,  a  current  Audit  Recommendation 
Tracking  and  Follow-up  System;  an  objective  cyclical  inspection  program;  and  most 
importantly,  a  professionally  trained,  equipped  and  supported  OIG  staff.   The  OIG  will 
continue  to  work  to  develop  a  further  capacity  for  proactive  input  into  Agency 
effectiveness  and  efficiency. 

In  accordance  with  both  the  NPR  and  the  OIG's  strategic  planning,  the  position  of 
Counsel/Director  of  Investigations  is  being  expanded  to  include  responsibility  for 
monitoring  and  evaluation  in  the  Agency,  expanding  the  existing  multi-disciplinary 
approach  of  the  Office  of  the  Inspector  General. 

9.  The  Office  of  the  Executive  Director  will  develop  and  implement  a  microcomputer 
based  procurement/property  system  to  provide  for  automation  of  the  procurement 
and  property  management  processes  in  the  Office  of  Administration. 

Impact:    Consistent  with  the  installation  of  the  fully  integrated  microcomputer  based  local 
area  network  in  Agency  Headquarter's  Offices  in  FY  1993,  the  Office  of  the  Executive 
Director  will  automate  various  administrative  processes  which  currently  are  performed  on 
a  manual  basis,  due  to  a  lack  of  available  technology  or  ADP  system  capability. 

Available  resources  will  be  used  in  FY  1994  and  FY  1995  to  provide  for  the 
development  of  ADP  software  applications  to  automate  the  procurement  process  and  to 
integrate  it  with  the  property  management  function,  which  is  also  being  automated.   This 
will  result  in  more  timely  procurement  processing,  and  improved  efficiency  and  accuracy 
in  addressing  the  Agency's  property  management  responsibilities  in  accordance  with 
current  Federal  Property  Management  guidelines. 

10.  The  Office  of  the  Executive  Director  will  provide  all  planning  and  coordination  with 
regard  to  the  implementation  of  the  new  Federal  Personnel  Payroll  System  (FPPS)  in 
the  Office  of  Administration. 

Impact:   The  Office  of  the  Executive  Director  will  continue  to  provide  all  planning  and 
coordination  with  regard  to  the  phased  implementation  of  the  new  Federal  Personnel 
Payroll  System  (FPPS)  in  the  Office  of  Administration. 

The  Federal  Labor  Relations  Authority  is  currently  supported  by  the  Department  of 
Interior's  automated  Payroll  and  Personnel  System  (PAY/PERS).   This  includes  the  use 
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of  the  PAY/PERS  for  maintaining  autoniated  personnel  information  for  all  FLRA 
employees,  generation  of  personnel  actions  and  reports,  maintaining  payroll  records  for 
all  FLRA  employees,  the  generation  of  payroll  and  wage  and  earnings  reports,  and  the 
actual  processing  of  the  payroll. 

The  Department  of  Interior  is  replacing  the  PAY/PERS  System  with  the  FPPS  on  a 
phased  basis.   FPPS  system  development  was  initiated  in  October  1990,  and  full 
implementation  is  scheduled  to  be  completed  in  October  1996.  When  completed,  the 
transition  to  FPPS  will  provide  for  full  automation  of  functions  performed  in  the 
personnel/payroll  area  including:   preparation  of  personnel,  position,  payroll  and  training 
actions;  performing  retirement  calculations;  security  administration;  obtaining  queries  or 
reports  related  to  EEO,  payroll,  labor  cost  or  other  information;  and  interfacing  with  the 
FFS  accounting  system  for  generation  of  financial  rqwits.  The  system  also  will  have  the 
capability  to  inteiface  and  exchange  information  with  certain  external  entities  including: 
the  Treasury,  OPM,  OMB  and  the  National  Finance  Center. 

11.  The  Office  of  Executive  Director  will  continue  to  conduct  comprehensive  reviews 
and  analysis  of  current  and  future  Authority  case  inTonnation  needs  and 
requirements. 

Impact:  This  review  will  enable  the  Authority  to  ascertain  the  most  effective  means  of 
disseminating  case  decisions  to  the  parties,  including  the  kind  of  information  that  the 
parties  might  fmd  most  beneficial;  the  accuracy  of  its  distribution  lists  used  to 
disseminate  information  to  the  parties;  and  the  most  cost  effective  method  of  developing 
its  publications.  The  Agency  will  review  its  case  publishing  process  --  in  particular  the 
Bound  Volumes  and  the  Reports  of  Case  Decisions  --  to  ensure  that  the  parties  are 
receiving  up-to-date  notification  of  Authority  decisions  in  a  manner  that  is  cost  effective 
to  the  Authority  and  timely  for  the  parties.   We  believe  that  this  initiative  can  be 
accomplished  with  the  computer  system,  and  will  provide  the  parties  with  more  useful 
and  timely  information  related  to  Authority  cases. 
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FY  1993  Accomplishments; 

Authority  Case  Processing 

1.     The  Authority  has  essentially  met  its  goals  of  eliminating  its  inventory  of  overage  cases, 
that  is,  cases  pending  more  than  six  months  from  date  of  filing.   At  the  conclusion  of 
FY  1991,  the  Authority  had  a  case  inventory  of  247  cases,  92  of  which  were  over  six 
months  old.    At  the  conclusion  of  FY  1992,  the  Authority  had  closed  522  cases,  the 
total  inventory  was  194  cases,  and  only  31  cases  were  over  six  months  old.   In  FY  1993, 
the  Authority  closed  423  cases,  the  total  inventory  was  down  to  190  cases  and  36  cases 
were  over  six  months  old,  of  which  14  cases  were  held  in  abeyance  pending  final  court 
decisions. 

During  the  past  year,  the  Authority  issued  a  number  of  significant  decisions  addressing 
major  issues  in  the  program.    Examples  of  these  are  as  follows: 

Exceptions  to  Arbitration  Awards 

NFFE.  Local  1263.  and  POD.  Defense  Language  Institute.  Monterey.  California.  43 
FLRA  791,  No.  64.   The  Authority  reexamined  the  role  of  arbitrators  in  resolving 
grievances  disputing  determinations  by  agencies  to  contract  out  work. 

NTEU.  Chapter  33.  and  IRS.  Phoenix  District.  44  FLRA  252,  No.  22.  The  Authority 
addressed  arbitrators'  authority  to  withdraw  or  rescind  awards. 

National  Labor  Relations  Board  and  NLRB  Union.  44  FLRA  1223,  No.  100.   The 
Authority  reviewed  the  analytical  standard  used  to  allocate  burdens  of  proof  in  cases 
alleging  unlawful  discrimination  under  Title  VII  of  the  Civil  Rights  Act  of  1964. 

Negotiability  Determinations 

NFFE.  Local  21 19  and  Dept.  of  the  Army.  Rock  Island  Arsenal.  Rock  Island.  Illinois. 
42  FLRA  993,  No.  70.  The  Authority  found  negotiable  a  proposal  that  would  require 
the  Agency  to  place  employees  affected  by  a  holiday  shutdown  on  administrative  leave. 

AFGE.  Local  3295  and  Dept.  of  the  Treasury.  Office  of  Thrift  Supervision.  44  FLRA 
63,  No.  5.   The  Authority  found  negotiable  as  an  appropriate  arrangement  a  proposal 
prohibiting  the  Agency  from  using  information  to  adversely  affect  a  jjerformance  rating  if 
the  information  was  not  furnished  to  the  affected  employee  at  the  first  performance 
progress  review  meeting  after  the  information  became  available. 

AFGE.  Local  1857  and  Dept.  of  the  Air  Force.  McClellan  Air  Force  Base.  California. 
44  FLRA  98,  No.  8.   The  Authority  found  nonnegotiable  a  proposal  which  required 
certain  employees  to  pay  a  fee  to  the  Union  to  cover  all  Union  expenses  directly 
associated  with  the  Union's  representational  obligations. 
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Unfair  Labor  Practices 

Dept.  of  the  Army.  Defense  Language  Institute.  Presidio  of  Monterey.  California  and 
NFFE.  Local  1263.  43  FLRA  974,  No.  79.   The  Authority  found  that  there  is  no 
obligation  under  the  Statute  to  stay  a  management  action  during  the  pendency  of  an 
arbitration  proceeding  contesting  that  action. 

Dept.  of  Labor.  Employment  and  Training  Administration.  San  Francisco.  California  and 
Lou  Ann  Bassan.  43  FLRA  1036,  No.  86.   The  Authority  decided  that  the  assertion  of  a 
right  set  forth  in  a  collective  bargaining  agreement  by  an  employee  constitutes  protected 
activity  under  section  7102  of  the  Statute. 

AFGE.  Local  2391.  AFL-CIO  and  Robert  M.  Wangeman.  44  FLRA  1084,  No.  87.   The 
Authority  determined  that  attorney  fees  may  be  awarded  at  market  rates  under  the  Equal 
Access  to  Justice  Act  to  union-employed  attorneys. 

Representation 

Dept.  of  Health  and  Human  Services.  SSA  and  AFGE  and  NFFE.  44  FLRA  230,  No. 
20.   The  Authority  defined  what  constitutes  a  collective  bargaining  agreement  for 
purposes  of  section  7111(f)(3)  of  the  Statute. 

Court  Litigation 

2.  As  in  past  years,  the  Authority  continued  to  be  involved  in  court  litigation.   The 
Authority  exercises  the  independent  litigating  authority  given  it  by  Congress  to  defend 
and  seek  enforcement  of  its  decisions  in  the  United  States  courts  of  appeals.    One  of  the 
more  significant  cases  resulted  in  a  proceeding  before  the  United  States  Supreme  Court. 
In  that  case,  the  Fifth  Circuit  enforced  an  Authority  decision  directing  an  agency 
employer  to  provide  a  union  with  the  names  and  home  addresses  of  employees 
represented  by  the  union.   The  case  reached  the  Supreme  Court  when  the  Court  granted 
the  agency  employer's  petition  for  a  writ  of  certiorari.   That  case  remains  pending.   In 
addition,  the  Authority  has  continued  to  defend  and  seek  enforcement  of  its  decisions  in  a 
number  of  other  important  areas,  including  an  agency's  right  to  determine  its  budget,  the 
ability  of  unions  to  negotiate  "appropriate  arrangements"  for  employees  adversely 
affected  by  management  action,  contracting  out,  and  the  availability  to  unions  of 
information  over  and  above  unit  employee  home  addresses. 

Labor-Management  Cooperation,  Partnerships,  and  Training 

3.  With  respect  to  labor-management  cooperation,  the  Authority's  policy  and  role  in  this 
area  include,  in  part,  working  closely  with  other  agencies  involved  in  workplace  dispute 
resolution  such  as  the  Merit  Systems  Protection  Board,  the  Equal  Employment 
Opportunity  Commission,  and  the  Federal  Mediation  and  Conciliation  Service.   To  that 
end,  the  FLRA  has  co-sponsored  the  Federal  Dispute  Resolution  (FDR)  Conference  since 
1991.     In  FY  1993,  the  FLRA  offered  two  levels  of  workshops:   a  basic  track  of 
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training  designed  for  participants  relatively  unfamiliar  with  Federal  sector  labor- 
management  relations;  and  an  advanced  track  for  more  experienced  practitioners  where 
the  Interest-Based  Negotiation  approach  to  collective  bargaining  was  explored  in  depth. 

The  Authority  plans  to  continue  using  these  types  of  training  conferences  to  inform  and 
to  guide  Federal  sector  agencies  and  unions  on  how  to  achieve  more  informed,  effective, 
and  cooperative  labor  relations.   To  date  in  FY  1994,  the  FLRA  has  participated  in 
several  other  labor  relations  and  dispute  resolution  conferences,  including  the  Office  of 
Personnel  Management's  (0PM)  Symposium  on  Employee  and  Labor  Relations  and  the 
Society  of  Professionals  in  Dispute  Resolution's  (SPIDR)  National  Conference.   In 
addition,  the  FLRA  co-sponsored  the  annual  Symposium  of  the  Society  of  Federal  Labor 
Relations  Professionals  (SFLRP),  held  in  Washington,  DC,  where  first-time  innovations 
in  the  content,  process,  and  structure  of  the  Symposium  were  particularly  noteworthy. 
Conferences  such  as  these  attract  the  national  leadership  from  the  labor,  management, 
and  neutral  communities.    Further,  local  and  regional  presentations  and  training  programs 
on  improving  labor-management  relations  continue  to  be  developed  and  delivered  by  the 
FLRA,  in  conjunction  with  local  chapters  of  the  SFLRP  and  the  Industrial  Relations 
Research  Association  (IRRA),  as  well  as  local  universities  and  colleges.   The  FLRA  has 
responded  as  well  to  specific  requests  for  targeted  presentations  on  various  aspects  of 
labor-management  cooperation  to  audiences  of  labor  and  management  representatives 
from  a  variety  of  unions  and  agencies. 

Also  during  the  year,  the  FLRA,  in  conjunction  with  the  Federal  Mediation  and 
Conciliation  Service,  co-sponsored  a  symposium  on  Federal  sector  arbitration.    Over  75 
arbitrators  and  agency  and  union  representatives  participated.   The  program,  which  will 
be  repeated  in  major  cities  during  FY  1994,  is  intended  to  assist  arbitrators  and  advocates 
in  responding  to  complex  issues  in  Federal  sector  arbitration  including  the  Back  Pay  Act, 
attorney  fees,  enforcement  of  collective  bargaining  agreements  in  relation  to  management 
rights  and  agency  regulations,  and  review  of  awards  on  private  sector  grounds. 

With  the  above  outreach  efforts,  the  specific  needs  of  labor  and  management  parties 
attempting  to  develop  more  constructive  relations  have  been  identified.   As  a  result,  the 
FLRA  has  establishwl  a  clearinghouse  of  information  and  resources  about  a  variety  of 
timely  subjects,  including  various  aspects  of  the  process  of  establishing  collaborative 
relations  between  labor  and  management.   Additionally,  written  materials  continue  to  be 
developed  to  respond  to  the  parties'  expressions  of  need  and  interest. 

Lastly,  through  the  FLRA's  programs,  labor  and  management  representatives  have 
enjoyed  increased  access  to  staff  expertise  on  the  collaborative  structures  and  processes 
which  may  enhance  the  conduct  of  labor  relations.    As  a  result,  requests  continue  for 
assistance  in  assessing  the  joint  relationship  of  specific  parties  and  in  targeting  areas  for 
improvement.   Such  assistance  has  been  provided  to  the  extent  possible  by  FLRA  staff, 
particularly  in  the  area  of  referral  of  the  parties  to  programs  and  providers  who  can  assist 
them  with  specific  needs.    Overall,  the  FLRA's  progress  in  FY  1993  toward  further 
development  of  its  labor-management  cooperation  program  has  been  praised  by  the 
Federal  sector  labor-management  community  as  both  timely  and  useful. 
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On  September  7,  1993,  the  Administration's  Report  of  the  National  Performance  Review 
(NPR)  was  issued  recommending  changes  to  the  way  the  Federal  Government  does 
business,  including  the  reinvention  of  human  resource  and  labor- management  relations. 
To  promote  the  principles  and  recommendations  of  the  NPR,  President  Clinton  issued  on 
October  1,  1993,  Executive  Order  12871,  Labor-Management  Partnerships,  calling  for  a 
new  form  of  labor-management  relations  throughout  the  Executive  Branch.    Specifically, 
the  Executive  Order  provides  for  the  formation  of  a  National  Partnership  Council  to 
advise  the  President  on  labor  relations,  to  support  and  promote  the  creation  of  labor- 
management  partnerships  throughout  the  Executive  Branch,  and  to  propose  legislative 
changes  related  to  human  resources  and  labor  relations.   The  Chairman  of  the  FLRA  is  a 
member  of  this  Council  and   FLRA  staff  participate  as  members  of  the  various  work 
groups  tasked  to  develop  options  and  recommendations.    In  addition,  the  Order  requires 
agencies  to  create  labor-management  partnerships.    The  FLRA  is  one  of  the  agencies 
with  primary  responsibilities  for  implementation  of  the  Executive  Order  and,  as  a  result, 
the  FLRA  has  assumed  increased  responsibilities.   These  responsibilities  include 
facilitating  the  development  of  labor-management  partnerships  throughout  the  Executive 
Branch  and  training  the  panies  in  consensual  decision-making  techniques,  alternative 
dispute  resolution,  and  interest-based  bargaining  methods. 

Since  October  1993,  we  have  formed  a  partnership  with  the  Federal  Mediation  and 
Conciliation  Service  to  amplify  efforts  to  assist  the  parties  in  the  Federal  sector  in 
meeting  their  obligations  under  the  Executive  Order.    Four  briefings  were  conducted  by 
FLRA  and  FMCS  in  November  and  December  for  the  labor  relations  community  in  the 
greater  Washington,  DC  area.    Nearly  250  union  and  management  representatives  had  the 
opportunity  to  explore  the  requirements  for  partnership  and  the  resources  available  to 
support  such  initiatives. 

Further,  the  FLRA's  staff  produced  a  substantive  brochure  entitled  "Cooperation 
Crossroads:  Developing  Labor-Management  Partnerships,"  which  was  distributed  widely 
to  agency  and  union  representatives.    To  date,  FLRA  staff  has  also  provided  direct 
facilitation  assistance  to  six  departmental,  agency  or  activity  level  partnership  initiatives. 
FLRA  staff  have  also  been  involved  in  numerous  direct  consultations  with  agency  and 
union  representatives  regarding  the  feasibility  of  forming  partnerships  and  have  responded 
to  over  150  requests  for  information  and  referral. 

During  FY  1993,  the  Authority  continued  to  provide  unions  and  agencies  with 
informational  materials  and  resources,  including  the  "Quarterly  Summary  of  FLRA 
Decisions"  which  provides  the  parties  with  up-to-date  information  on  the  most  significant 
cases  decided  by  the  Authority  and  the  courts.   The  summaries  were  distributed  to  over 
3,000  union  and  agency  representatives  and  neutrals  in  FY  1993,  particularly  those  in 
areas  where  FLRA  decisions  are  not  easily  accessible.    Over  700  arbitrators  who  hear 
Federal  sector  cases  are  also  included  in  the  distribution.    In  addition,  the  FLRA 
developed  a  guide  sf)ecifically  targeted  to  arbitrators  which  highlights  important  FLRA 
cases  and  some  external  laws  they  must  apply  in  Federal  sector  cases.    This  pamphlet  is 
intended  to  serve  as  a  guide  to  the  arbitrator  new  to  the  Federal  sector  and  as  a  reference 
to  those  experienced  in  this  field. 


32 


525 

FY  1995  Coneressional  Budeet  Submission 


Inspector  General  Activities 

6.  During  FY  1993,  the  Office  of  the  Inspector  General  (OIG)  issued  three  audit  reports  and 
one  Management  Letter.   The  OIG  continued  to  concentrate  its  audit  efforts  on  reviewing 
the  computer  security  controls  over  the  recently  installed  Local  Area  Network  which 
replaced  the  mini-computer  system  previously  used  by  Agency.    An  audit  report 
identified  20  areas  where  computer  controls  could  be  improved.    A  Management  Letter 
also  identified  15  specific  areas  which  the  Agency's  computer  security  plan  needs  to 
address. 

The  OIG  also  concentrated  on  audit  follow-up  efforts  this  year.   Management's  actions 
taken  in  response  to  recommendations  made  in  a  prior  financial  audit  were  reviewed  and 
discussed  with  appropriate  officials.   Implementation  of  most  of  the  recommendations 
were  completed  and  as  a  result,  the  Agency  greatly  improved  its  financial  reporting  and 
accounting  controls  during  the  past  two  years.    In  a  recently  completed  financial  audit  by 
an  independent  public  accountant,  the  Agency  received  an  "unqualified"  opinion  of  its 
FY  1992  financial  statements. 

7.  Also  completed  in  draft  during  early  FY  1994  was  the  OIG's  first  review  of  the  status  of 
the  Agency's  Federal  Managers'  Financial  Integrity  Act  procedures.    Several 
recommendations  were  made  to  improve  the  Agency's  procedures  so  that  management 
can  effectively  utilize  its  limited  resources  to  help  review  and  improve  its  overall 
operations.    No  indications  of  fraud,  waste,  or  abuse  were  found  as  a  result  of  the  audits 
completed  during  FY  1993. 

8.  To  date  in  FY  1994,  one  new  investigation  was  opened,  referred  to  management  for 
disposition,  and  closed.   Five  additional  reports  of  potential  fraud,  waste  ,  or  abuse  were 
received  through  the  Inspector  General  Hotline  or  by  direct  contact  with  the  Office.   Of 
these,  four  are  under  continuing  review  for  further  investigative  action.   A  criminal  case 
forwarded  to  the  Public  Integrity  Section,  Criminal  Division,  U.S.  Department  of  Justice, 
remains  under  active  coordination  with  that  Department.    An  administrative  investigation 
into  personal/professional  misconduct  has  resulted  in  the  termination  of  a  professional 
staff  member  of  the  Agency. 

In  other  activity,  the  OIG  continues  to  focus  upon  review  of  field  operations.   The 
cyclical  inspection  programs  continue  to  be  developed.   The  basis  for  formal  evaluation 
and  monitoring  of  field  programs  will  commence  with  informal  field  visits  to  Regional 
Offices  and  on-site  monitoring  of  judicial  procedures  and  training.    An  audit  of  one  of 
the  Regional  Offices  has  been  initiated.    As  required  by  31  U.S.C.  §  1114,  the  OIG  has 
completed  its  third  annual  review  of  the  Agency's  internal  controls  over  consulting 
services,  lobbying  reporting  requirements,  and  employees  detailed  to  Congressional 
Committees,  if  any.    No  problems  were  identified  in  these  areas  in  FY  1993.   Copies  of 
the  OIG  audit  report  will  be  transmitted  to  the  Congress  under  separate  cover,  as 
appropriate. 
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Relocation  of  Headquarter's  OfTices 

9.  The  Office  of  Executive  Director  managed  the  planning,  design  and  construction  of  office 
space  for  the  Agency's  Headquarter's  Offices  as  well  as  the  relocation  of  those  offices. 
This  initiative,  which  began  in  FY  1991  and  continued  in  FY  1992  and  FY  1993,  was 
completed  in  March  1993.   The  Agency  worked  with  the  General  Services  Administration 
(GSA)  to  procure  suitable  office  space  in  the  downtown  area  to  ensure  our  new 
Headquarter's  offices  are  within  close  proximity  to  the  Courts  and  our  clientele. 
Building  specifications  were  developed  to  ensure  that  the  FLRA  obtained  the  type  and 
quality  of  space  necessary  to  support  its  mission  requirements.    Based  upon  those 
specifications  and  the  Agency's  Request  for  Space,  an  Acquisition  Plan  and  Solicitation 
For  Offers  were  developed  to  acquire  new  space.    As  a  result  of  these  efforts,  a  ten  year 
lease  for  space  at  our  new  location  at  the  Westory  Building  was  signed  by  the  GSA  in 
late  July  1992.    After  design  and  construction,  the  physical  move  took  place  in  March 
1993.   This  relocation  now  provides  FLRA  Headquarters  with  improved  working 
conditions;  more  efficient  office  space  through  reconfiguration  and  consolidation  of  staff 
offices;  installation  of  high  density  file  systems,  systems  furniture,  a  computer  network,  a 
new  telephone  system,  replacement  copiers  and  fax  machines;  and  the  installation  of  a 
sophisticated  computer  and  telecommunications  wiring  system  which  facilitates 
maintenance  of  our  voice  and  data  systems. 

Relocation  of  Field  Offices 

10.  The  Office  of  Executive  Director  managed  the  planning,  design,  construction  and 
relocation  of  office  space  for  the  Boston,  Chicago  and  Washington  Regional  Offices  and 
the  Cleveland  Subregional  Office.   The  planning  and  design  of  office  space  for  the 
relocation  of  these  offices  began  in  FY  1992  and  the  physical  relocations  were  completed 
in  FY  1993.   These  efforts,  in  coordination  with  the  General  Services  Administration, 
ensured  that  each  field  office  acquired  suitable  workspace  to  supfXJrt  Agency  mission 
requirements.    In  order  to  make  more  efficient  use  of  available  office  space,  high  density 
file  systems  were  installed  in  each  of  the  regional  offices.    Some  systems  furniture  units 
were  installed  to  maximize  the  utility  of  the  workspace  and  to  improve  the  flow  of  work 
in  the  office.    Additionally,  new  telephone  systems  were  installed  for  the  Boston  and 
Chicago  Regional  Offices  to  replace  old,  antiquated  key  sets,  and  to  allow  those  regional 
offices  to  take  advantage  of  the  full  range  of  available  FTS2000  telecommunications 
services. 

Headquarter's  Telecommunications  System 

11.  The  Office  of  Executive  Director  identified  all  technical  requirements,  and  acquired  a 
new  telecommunications  system  for  Headquarter's  Offices.   The  system  was  purchased 
and  installed  in  the  Agency's  new  Headquarter's  Offices  in  conjunction  with  the 
relocation  in  March  1993. 
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The  telecommunications  system  is  state-of-the-art  to  allow  for  the  use  of  sophisticated 
conference  calling  techniques,  message  waiting,  voice  mail  and  programmable  memory 
buttons  ~  all  of  which  enhance  FLRA  daily  operations  and  allow  for  the  maximum 
effective  use  of  Agency  resources.    The  new  system  allows  FLRA  to  implement  the  full 
range  of  FTS2000  services  and  those  services  available  through  the  Washington 
Interagency  Telecommunications  System  (WITS). 

Headquarter's  ADP  Initiative 

12.  The  Office  of  Executive  Director  completed  all  related  planning  and 

procurement  of  a  fully-integrated  microcomputer  based  Local  Area  Network.   The 
original  initiative  was  planned  for  the  installation  of  a  computer  network  in  the  Agency's 
Headquarter's  offices.   The  plan  was  subsequently  expanded  to  include  all  Regional 
Offices  providing  the  Agency  with  both  Local  Area  and  Wide  Area  Networks.    As  a 
result,  every  employee  has  been  provided  with  the  necessary  hardware,  software  and 
telecommunications  capability.   This  initiative  has  enabled  the  Agency  to  improve  its  case 
tracking,  electronic  mail,  word  and  data  processing  and  research  capabilities.   The 
enhanced  electronic  research  allows  for  word  search  capability  and  the  accessing  of 
Authority  decisions,  citator  and  case  summaries  by  all  employees.    This  system  enables 
the  Agency  staff  to  seek  creative  and  innovative  methods  of  accomplishing  its  work  more 
effectively  and  to  implement  administrative  improvements.    In  addition,  the  Agency  is 
linked  electronically  to  external  data  bases,  including  the  U.S.  Court  of  Appeals  case 
scheduling  and  decision  data  bases.    Finally,  for  the  first  time  in  the  Agency's  history,  all 
Headquarter's  and  Regional  employees  are  utilizing  the  same  computer  system  and  can 
communicate  electronically. 
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OUTPUT/WORKLOAD  MEASURES  FOR  AUTHORITY  CASE  PROCESSING 

FY  1992  -  1995 

Workload  Projections: 


New  Case  Intake 

FY  1992 

FY  1993 
Actual 

FY  1994 
Estimatt 

FY  1995 
Estimate 

Arbitration 
Negotiability 
Representation 
Unfair  Labor  Practice 
Miscellaneous 

188 

115 

25 

139 

2 

180 
95 
22 

121 

195 

116 

28 

142 

4 

195 
116 
32 
152 
_6 

Total  Intake 

469 

419 

485 

501 

Cases  Closed 

Arbitration 
Negotiability 
Representation 
Unfair  Labor  Practice 
Miscellaneous 

201 

148 

21 

151 

1 

182 
99 
23 

117 

195 

107 

23 

152 

195 
120 
28 
157 
_6 

Total  Closed 

522 

423 

480 

506 

Cases  Pending  at  End  of  Year 

Arbitration 

80 

78 

78 

78 

Negotiability 

50 

46 

55 

51 

Representation 

6 

5 

10 

14 

Unfair  Labor  Practice 

57 

61 

51 

46 

Miscellaneous 

1 

_Q 

_L 

_l 

Total  Pending 

194 

190 

195 

190 
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OmCE  OF  THE  ADMINISTRATIVE  LAW  JUDGES  CASE  PROCESSING 

FY  1992  -  1995 


Workload  Projections; 


Cases  Carried  Over  From  Prior  Year 
Cases  Opened 
Total  Caseload 

Cases  Closed  Before  Hearing 

Cases  Closed  At  Hearing 
Cases  Closed  By  Decision 
Total  Cases  Closed 

Cases  Pending  At  End  of  Year 

Awaiting  Hearing 
Awaiting  Decision 


FY  1992  FY  1993        FY  1994  FY  1995 

Actual  Actual  Estimate  Estimate 


277 
723 

1,000 

260 

463 

723 

107 
1,700' 
1,807 

650 
1,000 
1,676 

448 

428 

665 

670 

173 
119 
740 

96 

92 

616 

224 
106 
995 

224 
106 

1,000 

260 

107 

812 

650 

207 
53 

30 
77 

650 
162 

520 
130 

'   Includes  approximately  700  cases  held  in  abeyance  in  the  Office  of  the  General  Counsel 
in  FY  1993,  pending  the  appointment  of  a  General  Counsel,  and  expected  to  be  issued  in 
FY  1994. 
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FTE  Staffing; 

Authorized  positions 

Workyears 

Funding  Requirement  ($000) 

Personnel  compensation: 


AUTHORITY 

Resource  Summary  -  FY  1995 

FY  1994 

FY  1995 

Estimate 

Request 

Change 

107 

106 

-      1 

104 

103 

-      1 

Full-time  permanent 

5,958 

5,984 

26 

Other  than  full-time  permanent 

510 

516 

6 

Other  personnel  compensation 

126 

126 

— 

Special  personal  services  payments 

— ~ 

— " 

— w> 

Total  personnel  compensation 

6,594 

6,626 

32 

Personnel  benefits 

1,054 

1,126 

72 

Benefits  for  former  personnel 

10 

6 

-4 

Travel  and  transportation  of  persons 

121 

121 

— 

Transportation  of  Things 

1 

1 

— 

Rental  payments  to  GSA 

2,397 

2,505 

108 

Communications,  utilities 

and  miscellaneous  charges 

473 

473 

— 

Printing  and  reproduction 

180 

162 

-18 

Consulting  Services 

10 

10 

— 

Other  services 

327 

321 

-6 

Supplies  and  materials 

105 

105 

— 

Equipment 

50 

40 

-10 

Total  obligations 


11,322 


11,496 


174 
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DECISION  UNIT  OVERVIEW 
OmCE  OF  THE  GENERAL  COUNSEL 


Introduction; 

The  Office  of  the  General  Counsel  (OGC)  is  responsible  for  investigating  all  allegations  of 
unfair  labor  practices  filed  with  the  Federal  Labor  Relations  Authority  under  Tide  VII  of  the 
Federal  Service  Labor-Management  Relations  Statute  and  the  Foreign  Service  Act  of  1980. 
This  office  has  final  authority  over  the  issuance  and  prosecution  of  all  complaints  and  unfair 
labor  practice  charges.    The  General  Counsel  is  responsible  for  managing,  directing,  and 
supervising  all  employees  in  the  Regional  Offices.   The  General  Counsel  reviews  all  appeals 
of  decisions  where  Regional  Directors  refused  to  issue  complaints. 

In  1983,  pursuant  to  5  U.S.C.  7105(e)  (1)  and  (0,  the  Authority  delegated  to  the  Regional 
Directors  the  responsibility  for  conducting  all  representation  case  elections  and  certifying  the 
results  to  the  parties.    Further,  the  Regional  Directors  have  the  delegated  responsibility  for 
conducting  hearings  in  all  representation  cases  and  for  issuing  final  Decisions  and  Orders 
based  on  the  records  established  in  these  hearings. 

The  OGC  currenUy  manages  a  total  caseload  of  approximately  15,000  cases  annually.   Most 
cases  are  resolved  to  final  disposition  at  the  level  of  the  OGC.   Less  than  3  percent  of  the 
total  caseload  is  referred  to  other  components  of  the  FLRA  for  final  disposition. 

In  the  last  few  years,  the  OGC  has  conducted  an  aggressive  outreach  program  to  train  agency 
supervisory  and  management  personnel  and  officers  and  stewards  of  labor  organizations  on 
their  rights  and  responsibilities  under  the  Federal  Service  Labor  Management  Relations 
Statute;  and  to  facilitate  establishment  of  partnerships  between  labor  and  management.   OGC 
personnel  conducted  173  training  and  facilitation  programs  in  FY  1993. 


Resource  Summary;  (in  thousands  of  dollars) 


FY  1994/ 

FY  1993 

FY  1994 

FY  1995 

FY  1995 

Ertimat? 

mimats 

ReqMCSt 

ChanfiL- 

Budget  Authority 

$9,047 

$9,187 

$9,366 

$     179 

Total  Permanent  Positions 

133 

132 

130 

-  2 

Full-time  Equivalent  Employment 

128 

130 

128 

-  2 

39 
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For  reasons  not  entirely  within  the  control  of  the  OGC,  the  Office  began  FY  1994  with  an 
identified  shortfall  of  approximately  $400,000  in  the  salary  and  benefits  area,  based  on  the 
estimated  cost  to  fully  fund  130  authorized  FTE's.   That  shortfall  increased  as  a  result  of  the 
need  to  absorb  recent  locality  pay  increases.    Consequently,  at  the  beginning  of  FY  1994,  the 
total  shortfall  in  salaries  and  benefits  based  on  the  cost  to  fully  fund  130  authorized  FTE's  is 
estimated  at  $540,000. 

Current  on-board  employment  is  124  as  of  January  31,  1994.   Due  to  funding  considerations, 
the  OGC  currently  expects  to  lapse  the  equivalent  of  a  total  of  10  FTE's  from  the  FY  1994 
authorized  FTE  level  of  130.   The  current  estimate  is  that  a  total  of  120  FTE's  will  be  funded 
in  FY  1994.   The  additional  reduction  of  staff,  required  in  FY  1994,  will  be  accomplished 
through  attrition  during  this  year,  or  failing  that,  by  year  end  furloughs. 

The  FY  1995  Budget  Request  for  the  OGC  totals  $9,366,000  and  128  FTE's  for  130 
permanent  positions.   This  includes  a  program  decrease  of  two  positions/FTE's  in  FY  1995  as 
part  of  the  President's  initiative  to  reduce  the  size  of  the  Federal  workforce.    However,   the 
OGC  projects  a  shortfall  in  FY  1995  of  approximately  $510,000  in  the  salary  and  benefits 
area,  based  on  the  estimated  cost  to  fully  fund  128  authorized  FTE's.     It  is  estimated  that 
OGC  will  be  able  to  fund  1 19  FTE's  in  FY  1995.    Projected  total  productivity  is  based  on 
this  estimate.    Any  further  reduction  of  staff  required  in  FY  1995,  due  to  funding  constraints, 
will  be  accomplished  through  attrition  during  the  year,  or  failing  that,  by  year-end  furloughs. 

As  part  of  the  President's  commitment  to  reduce  the  size  of  the  Federal  deficit,  this  request 
also  includes  its  share  of  a  total  reduction  of  6  percent  from  the  FY  1995  Baseline  levels  for 
total  administrative  expenses,  including:   travel  and  transportation,  communications,  utilities 
and  miscellaneous  charges,  printing  and  reproduction,  other  services  support  and  supplies  and 
materials. 

Programmatic  Objectives: 

1.  Provide  advice,  assistance  and  review  of  all  phases  of  field  office  performance  to  ensure 
adherence  to  case  handling  standards;  ensure  that  complex  cases  are  dealt  with  on  a 
uniform  basis  throughout  the  country  and  in  conformance  with  general  policies;  and 
ensure  that  the  decisions  in  these  cases  are  rendered  expeditiously. 

2.  Investigate  and  take  dispositive  action  on  all  allegations  of  unfair  labor  practices  under  the 
Federal  Service  Labor-Management  Relations  Statute  and  under  the  Foreign  Service  Labor 
Management  Relations  Statute. 

3.  Where  voluntary  settlement  cannot  be  obtained,  issue  complaints  in  meritorious  unfair 
labor  practice  charges,  performing  research  required  to  ensure  that  the  factual  and  legal 
standards  of  the  General  Counsel  are  being  applied. 
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4.  When  requested,  conduct  complete  reviews  of  appeals  ftx>ni  refusals  of  Regional  Directors 
to  issue  complaints  on  ULP  charges.  The  review  will  include  assurance  that  the  factual 
and  legal  standards  of  the  OGC  are  being  uniformly  applied  in  all  Regions. 

5.  Investigate  and  take  initial  dispositive  action  on  all  petitions  involving  questions  of 
representation.   Supervise  or  conduct  all  elections  and  certify  the  results  of  elections  to  the 
parties.   Conduct  aJ!  hearings  necessary  in  representation  petitions,  and  issue  final 
Decisions  and  Orders  in  a  timely  and  efficient  manner. 

6.  When  requested,  provide  training  and/or  facilitation  of  partnership  agreements  to  agencies 
and  labor  organizations. 


Lopg-Riinw  Qwib: 

1.  To  promote  partnership  arrangements  among  labor  and  management  through  training  and 
focilitation  of  conflict  management  programs  and,  thereby,  decrease  reliance  on  litigation 
to  achieve  objectives  in  a  changing  Federal  work  place. 

2.  To  improve  the  quality  of  case  handling  in  representation  cases  by  making  the  process 
more  accessible  and  efficient  for  the  parties,  and  more  responsive  to  changes  brought 
about  by  the  restructuring  and  downsizing  of  the  Department  of  Defense  and  other 
Executive  Branch  agencies. 

3.  To  substantially  improve  the  quality  of  investigations,  resolutions  and  prosecutions  of 
meritorious  unfair  labor  practice  charges. 

4.  To  improve  the  awareness  of  people  in  the  public  sector  of  the  purposes,  policies,  rights 
and  responsibilities  under  the  Federal  Service  Labor-Management  Relations  Statute  and  to 
make  the  process  more  easily  understood  and  easier  to  use  by  the  parties  to  whom  the 
Statute  is  designed  to  serve. 

5.  To  reorganize  the  OGC  headquarters  and  regional  offices  staffing  structures  and  to 
establish  processes  for  distribution  of  workload  among  the  regions  to  ensure  parity  of 
workload  and  more  efficient  case  processing. 
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PROGRAM  HIGHLIGHTS 

FY  1994  Initiatives: 

The  position  of  the  General  Counsel  was  vacant  from  January  26,  1993,  until  November  8, 
1993.    Because  there  is  no  provision  for  an  acting  General  Counsel  when  the  position 
becomes  vacant,  the  OGC  was  unable  to  issue  complaints  and  prosecute  cases  where 
violations  were  found.   In  those  cases,  complaints  were  drafted  and  held  in  abeyance  pending 
the  appointment  of  a  General  Counsel.    On  November  9,  1993,  following  Senate  confirmation 
of  his  nominee,  the  President  appointed  Joseph  Swerdzewski  to  the  position  of  General 
Counsel.   At  the  time  of  his  appointment,  the  OGC  had  accumulated  approximately  650 
complaints  which  were  ready  for  issuance. 

Immediately  following  his  appointment,  the  General  Counsel  scheduled  a  conference  of  all 
OGC  headquarters  and  regional  managers  for  the  purpose  of  developing  an  OGC  vision 
statement,  establishing  goals  and  objectives  and  preparing  action  plans,  consistent  with  the 
recommendations  of  the  National  Performance  Review.    During  the  course  of  the  conference, 
a  multitude  of  issues  were  covered,  with  particular  attention  given  to  consideration  of  ways  in 
which  the  OGC  can  provide  the  highest  level  of  quality  service  to  agencies,  unions  and 
individuals  who  file  charges  and  petitions  with  the  Regions.     Five  workgroups  were  formed 
at  the  conference.   They  are  as  follows: 

1.  Internal  Ouality.   This  workgroup  is  reviewing  the  various  functions  and  tasks  of 
the  OGC,  defining  the  characteristics  of  excellence  for  each  and  establishing 
objective  criteria  for  the  performance  of  functions  that  involve  the  exercise  of 
discretion. 

2.  External  Evaluation.   This  workgroup  has  designed  a  survey  and  mailed  it  to  over 
2000  representatives  of  management  and  labor  organizations  seeking  their 
evaluation  of  the  strengths  and  weaknesses  of  the  OGC  and  the  Regions.  The 
surveys  have  been  returned  and  the  data  compiled.    An  analysis  will  be  made  of 
the  data  and  a  report  of  findings  will  be  issued  in  February. 

3.  Maximizing  the  Statute.     This  workgroup  was  formed  because  of  widely-held 
perception  that  the  practices  of  the  parties  and  the  FLRA  have  tended  to  minimize 
the  policies  and  purposes  behind  the  Statute  by  insisting  on  litigation  over  trivial 
technical  areas  and  because  of  OGC  placing  productivity  and  expeditiousness  over 
thorough  investigations,  meaningful  analysis,  selective  prosecution,  and  assistance 
to  the  parties  in  solving  problems.   This  workgroup  is  studying  procedures  for 
investigation  and  prosecution  of  Unfair  Labor  Practice  charges  and  will 
recommend  new  procedures  and  criteria  for  ensuring  that  time,  money  and  efforts 
of  the  OGC  and  the  Regions  is  proportionate  to  the  seriousness  of  the  alleged 
violations  and  the  impact  of  those  actions  on  the  labor-management  program.   This 
group  will  also  review  the  policies  concerning  remedies  for  violations  and 
recommend  changes,  if  appropriate,  that  will  ensure  that  adequate  remedies  for 
violations  are  obtained  in  settlements  or  litigation. 
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4.  Organizationa]  Structure.   This  workgroup  is  studying  the  geographical  jurisdictions 
and  the  staffing  structures  of  the  regional  offices  and  OGC  headquarters  and  will 
be  preparing  recommendations  for  redesign  of  the  geographical  jurisdictions  and 
reorganization  of  office  staffing  structure  to  ensure  that  the  organization  is  working 
at  maximum  efficiency  and  that  personnel  are  placed  where  needs  are  greatest. 
The  group  also  is  developing  a  process  for  redistributing  work  among  the  Regions 
to  ensure  parity  of  workload  among  the  employees  nationwide. 

5.  Alternative  Approaches  to  Meeting  Customer  Needs.   This  workgroup  is  exploring 
the  ways  in  which  OGC  personnel  may  provide  assistance  to  parties  in  improving 
their  relationships,  establishing  partnerships  and  utilizing  alternative  methods  for 
resolving  their  disputes.   This  workgroup  will  be  involved  in  designing  training  and 
facilitation  programs,  recommending  sources  for  training  the  OGC  staff  in  the 
necessary  skills,  and  providing  parties  with  information  on  the  availability  of  these 
services. 

On  December  15  and  16,  1993,  the  General  Counsel  convened  a  conference  of  13  OGC 
employee  representatives  of  the  Union  of  Authority  Employees,  the  union  that  represents 
FLRA's  employees.    In  that  conference,  the  union  representatives  were  given  the  opportunity 
to  provide  input  to  the  OGC  vision  statement  and  discuss  goals  and  objectives.   The  General 
Counsel  also  extended  an  invitation  to  the  union  to  participate  on  the  workgroups.   The  union 
accepted  the  invitation  and  designated  three  representatives  for  each  of  the  five  workgroups. 

It  is  the  intention  of  the  OGC  and  its  entire  staff  to  continue  to  review  its  processes  and  its 
structure  to  ensure  that  it  provides  the  best  quality  service  to  its  customers  in  the  most 
efficient  manner  possible. 

Workload 

Total  Available  Workload  in  FY  1993  increased  83  percent  since  FY  1986.    (TABLE  1) 
After  seven  consecutive  years  of  increase  in  case  intake,  the  total  of  ULP  charges  filed  in 
FY  1993  decreased  slightly  from  its  record  high  of  the  year  before.   The  OGC  projects 
stabilization  of  intake  in  FY  1994  and  FY  1995.   In  anticipation  of  the  continuing  effects  of 
government-wide  reorganizations  and  base  closures,  and  government  downsizing  efforts,  the 
OGC  projects  increases  in  the  representation  caseload  in  FY  1994  and  FY  1995. 

With  a  total  employment  of  119  FTE  in  FY  1995,  the  number  of  agents  working  the  caseload 
will  have  decreased  from  72  to  68  since  1986.  Based  on  caseload  projections  the  total  annual 
caseload  per  agent  will  have  increased  from  101  to  248. 

Representation  Caseload 

In  FY  1993,  the  representation  case  intake  was  8.6  percent  higher  than  in  FY  1992.   Once 
again,  this  increase  was  attributable  to  the  ongoing  reorganizations  within  the  Department  of 
Defense  (DoD)  to  consolidate  certain  administrative  and  program  support  functions  throughout 
the  armed  forces. 


43 


536 


FY  1995  Coneressional  Budeet  Submission 


In  FY  1994  the  Office  of  the  General  Counsel  intends  to  continue  efforts  to  utilize  alternate 
dispute  resolution  procedures  to  resolve  issues  and  cases  arising  from  agency  reorganizations 
and  downsizing.    Nearly  one  third  of  the  representation  caseload  pending  in  the  first  quarter 
of  FY  1994  involves  the  Defense  Finance  and  Accounting  Service  (DFAS).   Nearly  40,000 
employees  were  affected  by  the  reorganization.   The  petitions  raise  complicated  issues 
concerning  accretion,  successorship  and  representative  status.    As  a  result  of  a  memorandum 
of  agreement  facilitated  recently  by  the  Chicago  Region,  52  of  these  cases  have  been 
withdrawn.   This  agreement  will  result  in  a  significant  savings  of  the  OGC's  resources. 
Absent  their  agreement,  the  parties  would  have  spent  several  weeks  in  hearing.    It  is 
estimated  that  this  effort  saved  in  excess  of  $150,000  in  litigation  expenses. 

Through  the  efforts  of  representatives  of  the  Office  of  the  General  Counsel  and  representatives 
of  the  Defense  Information  Systems  Agency  (DISA)  no  representation  or  unfair  labor  practice 
charges  have  been  filed  as  DISA  winds  up  its  consolidation  and  reorganization. 

There  have  been  other  significant  representation  petitions  processed  during  FY  1994  that  raise 
costly  unique  or  precedential  issues.    There  continue  to  be  residual  cases  filed  involving  the 
Defense  Logistics  Agency  (DLA)  and  the  Defense  Commissary  Agency  (DECA). 
Reorganizations  involving  these  two  agencies  affected  nearly  40,000  employees.   There  are 
approximately  20  additional  DECA  cases,  which  we  are  holding  in  abeyance  while  the 
Authority  considers  the  appeal  filed  in  a  Decision  and  Order  involving  23  "original"  DECA 
f)etitions. 

An  election  was  conducted  in  August  1993  at  the  Norfolk  Naval  Shipyard  that  resulted  in 
neither  the  incumbent  union  or  the  challenging  union  receiving  a  majority  of  votes;  thus, 
requiring  a  runoff  election.  The  runoff  election  was  conducted  in  December  1993.    Total  costs 
to  the  Agency  for  both  elections,  including  salaries  and  benefits  were  between  $25,000  and 
$30,000.  Over  350  hours  of  compensatory  time  off  and  paid  overtime  were  accumulated 
during  these  elections.    Additional  resources  were  also  spent  investigating  related  unfair  labor 
practice  charges. 

The  FY  1994  caseload  is  projected  to  be  7.9  percent  higher  than  in  FY  1993.   The  FY  1994 
caseload  will  continue  to  reflect  the  wide  variety  of  complex  cases  that  the  regions  are 
confronting  as  a  result  of  the  impact  of  ongoing  broadscale  changes  in  the  Federal  workplace 
and  workforce. 

Unfair  Labor  Practice  Cases 

The  continuing  large  volume  of  ULP's  is  as  a  result  of  a  combination  of  many  factors.   The 
unions  in  the  Federal  sector  have  historically  had  low  membership.    Consequently,  many  of 
them  have  insufficient  resources  to  fund  a  large  number  of  grievances  or  arbitrations.    In  this 
situation  they  resort  to  the  unfair  labor  practice  procedure  as  a  no  cost  alternative.    At  many 
facilities  the  unfair  labor  practice  procedure  has  become  an  alternative  to  the  grievance 
procedure  because  many  unions  believe  they  get  better  results  from  filing  an  unfair  labor 
practice  rather  than  a  grievance.    Management,  in  their  view,  pays  attention  to  the  FLRA,  but 
only  goes  through  the  motions  of  grievance  processing. 
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Many  agencies  have  not  been  able  to  adequately  train  managers  on  their  responsibilities  under 
the  Statute.    In  many  large  agencies  first-line  managers  change  frequently.   Consequently  the 
lack  of  knowledge  of  statutory  responsibilities  leads  to  a  constant  education  process. 
Unfortunately  this  education  takes  place  through  the  filing  of  an  unfair  labor  practice  charge, 
not  in  the  classroom.   By  the  same  token  the  Federal  sector  unions  have  constant  turnover  in 
unpaid  stewards  and  officers.   Unfortunately,  each  of  these  stewards  and  officers  very  often 
receive  their  training  on  statutory  obligations  through  the  filing  of  an  unfair  labor  practice 
charge.   These  are  some  of  the  factors  that  contribute  to  the  expansion  of  unfair  labor  practice 
filings. 

The  biggest  challenge  to  processing  unfair  labor  practice  cases  at  the  present  time  results  from 
the  approximately  650  case  backlog  of  complaints  that  accumulated  during  the  nine  months  of 
the  vacancy  in  the  General  Counsel  position.   The  problem  is  further  exacerbated  by  the  loss 
during  the  last  year  of  five  attorneys  that  OGC  is  unable  to  replace. 

Management  Initiatives 

The  problems  created  by  increasing  workload  and  diminishing  resources  have  magnified  and 
intensified  each  year.    In  response,  OGC  has  taken  several  initiatives  over  the  past  few  years 
including  downsizing  the  headquarter's  operations,  reducing  the  total  regional  management 
staff  through  regional  reorganization,  and  changing  the  methods  and  means  of  performing  the 
work  to  increase  productivity  and  efficiency  (e.g.,  greater  reliance  on  conducting 
investigations  by  telephone,  increased  efforts  in  obtaining  settlements  regardless  of  the  merits 
of  the  charges,  liberal  exercise  of  prosecutorial  discretion  by  placing  more  efforts  and 
energies  on  cases  having  a  greater  impact  upon  the  labor-management  relations  program  and 
procurement  of  computers  for  all  members  of  the  regional  staffs). 

While  some  of  the  initiatives  such  as  reorganizations,  downsizing  of  headquarters  staff  and 
implementation  of  computers  and  computerized  communication  networks  have  had  a  very 
positive  effect  on  the  OGC's  capabilities,  others,  such  as  the  reliance  on  telephone 
investigations  and  the  requirement  for  the  agents  to  more  than  double  their  output,  has  had  a 
deleterious  effect  on  the  level  of  service  and  quality  which  the  parties  demand  and  deserve. 
Moreover,  the  need  to  conduct  investigations  by  telephone  has  prevented  our  agents  from 
being  as  effective  at  what  they  do  best  -  assisting  parties  in  amicably  resolving  their  disputes. 

The  General  Counsel  has  placed  improvement  of  the  quality  of  service  as  his  first  and  most 
important  priority.     Because  the  workload  per  agent  has  increased  to  a  level  of  approximately 
200  cases,  real  improvement  in  quality  cannot  occur  without  accepting  some  reduction  in 
productivity.    For  that  reason,  we  project  an  additional  decrease  in  productivity  to  the 
decrease  that  results  from  having  six  fewer  agents. 

Labor-Management  Partnership 

As  great  as  the  workload  increase  has  been,  its  effect  has  been  somewhat  ameliorated  through 
interventions  by  regional  directors  and  other  employees  specially  trained  to  facilitate  conflict 
management.   In  these  interventions,  an  OGC  representative  meets  with  management  and 


45 


538 


FY  1995  Conertssional  Budeet  Submission 


unions  within  agencies  or  activities  from  which  large  numbers  of  cases  are  generated. 
Attempts  are  made,  through  training  or  mediation,  to  help  the  parties  reach  agreement  on  a 
procedure  for  resolving  potential  unfair  labor  practice  issues.     Other  programs  have  been 
especially  designed  to  combine  instruction  on  the  rights  and  responsibilities  under  the  Statute 
with  teaching  skills  on  improving  communications  and  achieving  more  cooperative 
relationships.   Training  is  provided  jointly  to  top  level  agency  and  union  representatives  at  the 
workplace.   The  programs  focus  on  application  of  the  principles  of  labor-management 
partnership  to  real  workplace  problems.    In  virtually  every  one  of  the  agencies  where  this 
program  has  been  provided,  charges  and  complaints  have  been  resolved.   The  OGC  believes 
that  the  Government-wide  benefits  in  cost  savings  from  this  program  far  outweigh  the  costs  of 
operating  the  program.   The  program  has  received  singularly  high  praise  for  its  effectiveness 
from  persons  both  within  and  outside  the  agency. 

Conclusion 

The  budget  request  for  the  OGC  is  in  accordance  with  the  FY  1995  Presidential  Planning 
Allowance  and  is  submitted  in  support  of  the  President's  deficit  reduction  initiative.   The 
OGC  will  continue  to  explore  ways  in  which  to  provide  high  quality  service  as  efficiently  as 
possible.    It  should  be  recognized,  however,  that  at  this  level  the  OGC  will  be  of)erating  at 
the  lowest  staffing  level  and  the  largest  workload  at  anytime  in  its  history. 
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Office  of  the  General  Counsel 
Total  Available  Workload  -  Total  Dispositions 


FY 

Total 
All 

Work- 
load 

Change 

from 

Prior 

Yr 

% 

Change 

from 

Prior 

Yr 

Cum. 

% 
from 
FY  84 

Total 
Dispos. 

Change 

from 

Prior 

Yr. 

% 

Change 

from 

Prior 

Yr 

Cum. 

% 

from 

FY  84 

86 

7,808 

6,534 

87 

8,975 

1,167 

15% 

15% 

7,410 

876 

13% 

13% 

88 

9,567 

592 

7% 

23% 

7,755 

345 

5% 

19% 

89 

10,205 

638 

7% 

31% 

8,223 

468 

6% 

26% 

90 

10,957 

752 

7% 

40% 

8,791 

568 

7% 

35% 

91 

11,355 

398 

4% 

45% 

8,914 

123 

1% 

36% 

92 

13,520 

2,165 

19% 

73% 

10,279 

1,365 

15% 

57% 

93 

14,317 

797 

6% 

83% 

10,811 

532 

5% 

65% 

94 

14,652 

335 

2% 

88% 

8,253 

-2558 

-24% 

26% 

95 

17,702 

3,050 

21% 

127% 

8,054 

-    199 

-2% 

23% 

TABLE  1 
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OfTice  of  the  General  Counsel 
Workload  Per  Agent ' 


Fiscal 
Year 

Total 
ULPand 
Representation 
Workload  ^ 

Number 

of 
Agents 

Available 

Workload 

per 

Agent 

Cumulative 
%  Change 

from 
FY  1986^ 

86 

7,251 

72 

101 

87 

8,319 

75 

111 

10% 

88 

8,948 

66 

136 

35% 

89 

9,632 

68 

142 

41% 

90 

10,397 

66 

158 

56% 

91 

10,825 

69 

157 

56% 

92 

12,873 

74 

174 

73% 

93 

13,553 

73 

186 

84% 

94 

13,837 

69 

201 

99% 

95 



16,856 

68 

248 

146% 

TABLE  2 


'    Workload  reflected  includes  both  ULP  and  representation  cases  which  are  handled  in  the 
Regions  by  OGC  agents,  and  excludes  Appeals  which  are  handled  in  the  OGC  headquarter' s. 

^     Number  of  agents  reflects  total  staff  except  for  regional  directors,  regional  attorneys,  and 
support  staff. 

^     Reflects  the  cumulative  percent  change  of  the  average  available  workload  per  agent 
using  FY  1986  as  the  base  year. 
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TOTAL  WORKLOAD 

Workload  Proiections; 


FY  1995  Cotufresstonel  Budgtt  SubmissJo*^ 


Cases  Pendiny  at  Start  of  Year 


FY  1992         FY  1993         FY  1994         FY  1995 

Actual  Actual       EstJmqtg       Estimate 


TotalULP  2.179  2.755  2.813  5,308 

Total  REP  143  256  295  652 

Total  Appeals  119  230  398  439 


New  Cases 

TotalULP 
Total  REP 
Total  Appeals 


2.441  3.241  3,506  6.399 


9.777 

9,731 

9.804 

9.804 

769 

806 

925 

1.092 

533 

539 

417 

407 

Cas«  ftndtng  it  End  rf  Yciir 


11.079  11,076  11,146  11,303 


Total  Available  Workload  13,520  14,317  14,652  17,702 

Case  DisDosftions 

Total  ULP 
Total  REP 
Total  Appeals 


9,201 

9,673 

7.309 

7,145 

656 

767 

568 

543 

422 

371 

376 

366 

10,279  10.811  8.253  8,054 


TotalULP  2,755  2,813  5,308  7,967 

Total  REP  256  295  652  1,201 

Total  Appeals  230  398  439  480 


3,241  3,506  6,399  9,648 

Trainlny  and  Partnership  Facilitation 

Total  Number  of  Sessions  173  300  350 
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OmCE  OF  THE  GENERAL  COUNSEL 
Unfair  Labor  Practice  Caseload 


Workload  Proiections; 


FY  1992 

FY  1993 

FY  1994 

FY  1995 

Actyal 

Acttial 

Estimate 

Estimate 

Cases  Pendin?  at  Start  of  Year 

Unfair  Labor  Practice  caseload 

Initial: 

Charges  received: 

1,863 

2,293 

1,914 

4,126 

Secondary: 
Complaints 

316 

462 

899 

1,181 

N?w  Cas« 

Unfair  Labor  Practice  caseload 

Initial: 

Charges  received 

8,851 

8,674 

8,674 

8,674 

Secondary: 
Complaints 

926 

1,057' 

1,130 

1,130 

Total  Available  ULP  Workload 

11,956 

12,486 

12,617 

15,111 

Case  Dispositions 

Unfair  Labor  Practice  caseload 

Initial: 

Dispositions 

8,421 

9,053 

6,462 

6,298 

Secondary:                           .  —    .  . 
Dispositions                      *•  '• 

780 

620 

847 

847 

Ca??S  Pending  3t  End  pf  Year 

Unfair  Labor  Practice  caseload 

Initial: 

Charges  received 

2,293 

1,914 

4,126 

6,503 

Secondary: 

Complaints                         ' 

462 

899 

1,181 

1,464 

'   The  total  for  secondary  complaints  includes  approximately  700  complaints  which  were 
drafted  based  on  the  Regional  Directors'  determinations,  but  deferred  issuance,  pending 
appointment  of  a  General  Counsel. 
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OmCE  OF  THE  GENERAL  COUNSEL 

Unfair  Labor  Practice  Caseload 

Appeals 


Workload  Projections; 


Appeals  422 

Cases  Pending  at  End  of  Year 

Appeals  230 


371 


398 


376 


439 


FY  1992 

FY  1993 

FY  1994 

FY  1995 

Aftvai 

Artyal 

Egtimatg 

Estiipat* 

Cases  Pendine  at  Start  of  Year 

Appeals 

119 

230 

398 

440 

New  Cas« 

Appeals 

533 

539 

417 

407 

Total  Available  Appeals  Workload 

652 

769 

815 

847 

Case  Dispositions 

366 


480 
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OmCE  OF  THE  GENERAL  COUNSEL 
Representation  Caseload 


Workload  Projections! 


FY  1992 
ActUAl 

FY  1993 

Actwal 

FY  1994 

Estimate 

FY  1995 

Estimat? 

Cases  Pending  at  Start  of  Year 

Representation  Caseload 
Initial: 

Investigations: 
Secondary: 

Elections/Hearings  Scheduled 

82 
61 

123 
133 

207 
88 

501 
151 

New  Cases 

Representation  Caseload 
Initial: 

Receipts 
Secondary: 

Elections/Hearings  Scheduled 

SOI 

268 

553 
253 

692 
233 

8671 
225 

Total  Available  REP  Workload 

912 

1,062 

1,220 

1,744 

Casfi  DisiKKitioDS 

;t*^ 

Representation  Caseload 
Initial: 

• 

Dispositions 
Secondary: 
Dispositions 

460 
196 

469 
298 

398 
170 

386 
157 

Cases  Pending  at  End  of  Year 

Representation  Caseload 
Initial: 

Investigations 
Secondary: 

Elections/Hearings  Scheduled 

123 
133 

207 
88 

501 

151 

982 
219 

52 
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OFHCE  OF  THE  GENERAL  COUNSEL 
Resource  Summary  -  FY  1995 


FTE  STAFFING: 

Authorized  positions 

Workyears 

Funding  Requirement  ($000) 

Personnel  compensation: 

Full-time  permanent 

Other  than  full-time  permanent 

Other  personnel  compensation 

Total  personnel  compensation 

Personnel  benefits 
Benefits  for  former  personnel 
Travel  and  transportation  of  persons 
Transportation  of  things 
Communications,  utilities 
and   miscellaneous  charges 
Printing  and  reproduction 
Other  services 
Supplies  and  materials 
Equipment 


FY  1994 

FY  1995 

Estim^t? 

K?qu?$t 

£hang£ 

132 

130 

-2 

130 

128 

-2 

7,102 
155 

7,221 
157 

119 
2 

7,257 

7,378 

121 

1,158 

1,217 

59 

462 

1 

462 

1 

— 

15 

25 

149 

100 

20 

15 
25 
149 
99 
20 

-  1 

Total  obligations 


9,187 


9,366 


179 
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DECISION  l;^flT  OVERVIEW 

FEDERAL  SERVICE  IMPASSES  PANEL 

Introduction;  The  Federal  Service  Impasses  Panel  (FSIP)  is  an  entity  within  the  Authority 
that  resolves  collective  bargaining  impasses  between  Federal  agencies  and  unions 
representing  Federal  employees.   The  Panel  uses  an  array  of  procedures,  including:   written 
submissions,  factfinding,  informal  conferences,  and  mediation-arbitration.   During  the 
process  voluntary  settlements  often  result.    If  the  issues  remain  unresolved,  the  Panel  may 
designate  a  representative,  or  may  order  the  parties  to  select  a  private  arbitrator  or  factfinder 
who  may  issue  an  arbitration  award  or  factfinder's  report  with  or  without  recommendations. 
At  other  times,  the  Panel  takes  "final  action"  through  the  issuance  of  a  Decision  and  Order. 
The  Panel  members  are  assisted  by  the  professional  staff  which:   promptly  investigates 
requests  for  assistance  in  order  to  recommend  whether  the  Panel  has  jurisdiction,  brings 
about  informal  settlements,  conducts  factfinding  and  arbitration  hearings,  and  drafts  reports 
and  recommendations  as  well  as  binding  decisions  for  the  FSIP.   Further,  the  staff  supports 
the  Foreign  Service  Impasse  Disputes  Panel  in  resolving  negotiation  impasses  arising  under 
the  Foreign  Service  Act  of  1980. 

Rationale  for  Federal  Role;   Congress,  in  the  Civil  Service  Reform  Act  of  1978,  enunciated 
the  policy  that  collective  bargaining  between  Federal  employees  and  their  employers  is  in  the 
public  interest.   In  the  private  sector,  the  strike  and  lock-out  (or  threat  thereoO  put  pressures 
on  the  parties  to  resolve  impasses.   Since  strikes  are  prohibited  in  the  Federal  sector,  a 
mechanism  must  exist  to  conclude  negotiations  when  collective  bargaining  fails  to  result  in 
agreement.    Congress  has  assigned  to  the  Federal  Service  Impasses  Panel  the  role  of 
resolving  collective  bargaining  impasses. 

Resource  Summary;  (in  thousands  of  dollars) 

FY  1994/ 
FY  1993         FY  1994         FY  1995        FY  1995 
Actual  Estimate  Request        Cbangg 

Budget  Authority  $   814  $  832  $   815  $  -  17 

Total  Permanent  Positions  11  11  10  -  1 

Full-time  Equivalent  Employment  10  11  10  -1 


Summary  of  FY  1995  Budget  Request; 

The  FY  1995  Budget  Request  for  the  FSIP  totals  $815,000  and  10  FTE's  for  10  authorized 
positions.  The  seven  Panel  Members,  working  on  an  intermittent  basis,  account  for  one  of 
these  FTE's. 
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As  part  of  the  President's  initiative  to  reduce  the  size  of  the  Federal  deficit,  this  request  for 
the  FSIP  activity  includes  its  share  of  a  total  reduction  of  6  percent  from  the  FY  1995  Budget 
Baseline  levels  for  total  administrative  expenses  including;  travel  and  transportation, 
communications,  utilities  and  miscellaneous  charges,  printing  and  reproduction,  other  services 
support  and  supplies  and  materials. 

FY  1S>95  Major  Objective;   Achieve  case  processing  time  of  a  median  of  100  days  by 
completing  investigations  within  65  median  days. 

Impact:   The  Panel  began  FY  1994  with  a  backlog  of  less  than  1  month  due  mainly  to  the 
efforts  of  a  dedicated  staff.    We  hope  to  eliminate  the  backlog  by  the  end  of  FY  1994  and 
maintain  this  level  in  FY  1995.   Moreover,  the  elimination  of  the  backlog  should  occur  at  the 
same  time  as  we  expand  our  efforts  at  educating  our  clients  in  the  most  effective  use  of  the 
Panel  when  our  assistance  is  requested.    Such  efforts  include  providing  Panel  and  staff 
members  for  participation  in  conferences  and  union-and  management-sponsored  training 
sessions.    Simultaneous  progress  on  all  these  fronts  should  occur  unless  the  projected  number 
of  cases,  as  well  as  their  complexity  thwart  our  projections.    Investigations  into  requests  for 
assistance  are  conducted  to  determine  (1)  whether  the  Panel  should  assert  jurisdiction  over  the 
case  and  (2)  if  so,  what  procedure  is  best  suited  to  assist  the  parties  in  resolving  the  dispute. 
The  foregoing  projections  reflect  ongoing  improvements  in  the  use  of  the  Panel's  small  staff. 
That  is,  priorities  have  shifted  toward  initial  investigations  without  sacrificing  the  more  labor- 
intensive  aspects  of  impasses  resolution:   conducting  hearings,  reviewing  written  submissions 
and  parties'  responses  to  private  factfinders'  recommendations  in  preparation  for  final  Panel 
action,  and  compxjsing  the  results  of  such  decision-making  for  the  parties  involved. 

If  we  are  able  to  achieve  our  projections,  this  should  enable  us  to  be  respond  promptly  to  our 
clients'  needs  for  impasse  resolutions.   This  should  obviate  the  burden  for  employers  of 
maintaining  the  status  quo  while  cases  are  in  process  for  prolonged  periods  awaiting 
disposition.   Where  the  Panel  determines  to  decline  to  assert  jurisdiction,  other  forums  may 
be  utilized  more  quickly  promoting  faster  ultimate  resolution.   The  foregoing  should  foster 
improved  labor-management  relationships,  and  more  efficient  and  economical  Government 
operations. 

At  the  end  of  FY  1993,  the  median  time  for  all  case  closing  was  down  27  percent,  to  123 
days,  from  the  prior  year  and  the  median  time  for  completion  of  initial  investigations  was 
down  36  percent  to  58  days.   These  are  significant  achievements  in  the  face  of  a  reduced  staff 
and  attests  to  the  commitment  and  dedication  of  the  current  staff.   We  have  used  our 
resources  to  enhance  our  ability  to  provide  face-to-face  assistance  and  have  utilized  Panel 
Members  more  frequently  in  such  proceedings.    Moreover,  the  reduction  in  median  times  is 
also  partially  attributable  to  the  increasingly  effective  use  of  personal  computers.   We  project 
that  the  median  times  for  all  case  closings  will  continue  to  decrease  from  123  days  to  our 
stated  objective  of  100  days.    However,  the  median  time  for  completion  of  investigations  is 
not  likely  to  remain  at  58  days,  but  is  projected  to  rise  to  65  days.   The  primary  reasons  for 
this  are:    (1)  projected  increase  in  case  intake  remains  at  10  percent,  based  on  several  factors 
including  a  continuing  resumption  of  negotiations  and  the  dramatic  extension  of  the  scope  of 
bargaining  due  to  Executive  Order  No.  12871,  which  opened  up  negotiations  over  numbers, 
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types,  and  grades  of  employees,  where  such  are  left  to  agency  discretion;  (2)  cases  filed  are 
becoming  more  and  more  complex  regarding  such  jurisdictional  issues  as  the  negotiability  of 
union  proposals  and  impact-and-implementation  bargaining  over  employer  changes  in 
conditions  of  employment  and  union-initiated  mid-term  bargaining  (U.S.  Department  of 
Health  and  Human  Services.  Social  Security  Administration.  Baltimore.  Maryland  and 
American  Federation  of  Government  Employees.  National  Council  of  Social  Security 
Administration.  Field  Office  Locals  Council  220.  47  FLRA  No.  96  (June  30,  1993)),  and  the 
increasing  complexity  of  issues  such  as  transpwrtation  subsidies,  performance  appraisal  issues, 
and  competitive  areas,  to  name  but  a  few. 

The  most  prevalent  issues  as  of  the  end  of  September  1993  were  matters  involving  office 
relocation  and  design,  compressed  work  schedules,  ground  rules  for  negotiations, 
reassignments,  training,  and  official  time  for  union  representation.    Also  of  note  were  union 
use  of  facilities  and  equipment,   environmental  differential  pay,  and  compensation.   Questions 
concerning  representation  continued  to  present  imf)ediments  to  the  Panel's  final  disposition  of 
negotiation  impasses  and  are  a  drag  on  median  times. 

The  Panel  will  continue  to  focus  on  its  goals  of:    (1)  avoiding  delays  in  resolving  impasses  by 
issuing  decisions  more  promptly,  thus  alleviating  hardship  on  agencies  and  employees  alike 
(for  example,  reductions  in  force  and  terminations  of  Alternative  Work  Schedules);  (2) 
deciding  procedural  issues,  especially  those  resulting  from  the  continuing  rejection  by  the 
parties  to  use  a  private  arbitrator  or  travel  to  D.C.;  (3)  allowing  participation  by  Panel 
members  to  provide  face-to-face  assistance  in  order  to  bring  about  voluntary  resolution  as  well 
as  to  enhance  their  understanding  of  workplace  issues  at  the  site  of  Federal  sector  disputes; 
and  (4)  considering  presentations  in  cases  involving  policy  matters  or  issues  of  first 
impression.   There  is  a  continuing  need  to  discuss  an  increasing  number  of  "normal  disputes" 
arising  from  resumption  of  negotiations  following  the  issuance  of  related  court,  negotiability, 
unfair  labor  practice  decisions,  and  the  consequences  flowing  from  the  Presidential  initiative 
Executive  Order  12871. 

As  stated  previously,  our  case  handling  backlog  stood  at  less  than  1  month  as  of  the  end  of 
FY  1993.    In  spite  of  the  continuing  changing  characteristics  of  disputes  being  presented, 
which  require  more  labor  intensive  investigations  and  assistance,  the  Panel  expects  to 
eliminate  the  backlog  by  the  end  of  FY  1994  and  maintain  this  level  in  FY  1995. 

FY  1993  ACCOMPLISHMENTS;   In  FY  1993,  the  Panel  (including  the  Foreign  Service 
Impasse  Disputes  Panel)  received  247  cases,  almost  the  same  as  the  intake  level  of  FY  1992 
of  253  cases.    Settlement  of  related  unfair  labor  practice  charges  continue  to  form  the  basis  of 
negotiations  culminating  in  impasses.    Median  times  for  dispositions  have  been  reduced  due  to 
the  increasing  frequency  of  withdrawals,  which  often  involve  considerable  staff  assistance, 
and  determinations  to  decline  jurisdiction.    In  this  regard,  the  parties  have  often  attempted  to 
have  the  Panel  resolve  disputes  beyond  its  jurisdiction,  or  have  come  to  the  Panel  prior  to  the 
exhaustion  of  voluntary  efforts.    From  time  to  time,  unions  file  requests  for  assistance  to 
thwart  agency  initiatives  prior  to  participating  in  mediation  so  that  the  status  quo  is 
maintained,  as  required  by  the  Statute.    Even  so,  there  is  some  increase  in  employers  making 
changes  where  they  are  confident  of  their  need  to  effect  the  changes  as  well  as  the  legitimacy 
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of  their  proposals.   Also,  the  effective  use  of  face-to-face  assistance  and  telephone  conferences 
has  led  to  settlements  not  requiring  the  issuance  of  final  decisions  to  resolve  disputes. 

Diversity  of  dispute  resolution  procedures  employed  by  the  Panel  continued  in  order  to 
maximize  the  Panel's  effectiveness  in  conjunction  with  its  scarce  resources.    Among  such, 
tailored  to  the  specific  circumstances  of  given  disputes  were:    Orders  to  Show  Cause  as  to 
why  a  given  contract  provision  should  not  be  imposed  upon  the  particular  parties;  written 
submissions  of  limited  pages  as  well  as  number  of  exchanges;  and  informal  conferences 
between  the  parties  and  a  Panel  representative.    All  of  the  foregoing  were  often  followed  by  a 
Decision  and  Order.    But,  the  Panel  imposed  terms  by  Decisions  and  Orders  15  percent  less 
often  as  of  the  end  of  FY  1993  than  the  previous  year.   The  Panel  directed  parties  in  several 
disputes  to  select  and  share  the  expenses  of  a  private  factfinder  to  develop  a  record,  including 
a  transcript.    In  certain  instances,  the  factfinder  was  to  make  recommendations  to  the  parties 
for  settlement,  in  others  such  authority  was  not  delegated.    Where  the  recommendations  were 
not  accepted,  the  Panel  took  final  action  in  Department  of  Defense.  Department  of  Defense 
Dependents  Schools.  Alexandria.  Virginia.  Overseas  Education  Association.  (Case  Nos.  92 
FSIP  17  and  103,  December  18,  1992).    In  Nuclear  Regulatory  Commission.  Washington. 
D.C.  and  National  Treasurv  Employees  Union.  Case  No.  92  FSIP  113  (May  25,  1993), 
where  such  authority  was  not  delegated,  the  Panel  issued  a  Decision  and  Order  imposing  a 
resolution.   Where  face-to-face  assistance  was  provided  the  prospects  for  voluntary  resolutions 
in  narrowing  of  the  issues  was  markedly  enhanced  although  the  disposition  times  were  not 
necessarily  shortened.    In  that  regard,  such  opportunities  were  enhanced  through  increased 
availability  of  funds  for  this  purpose,  due  to  the  lapse  of  a  senior  professional  staff  position. 
In  two  cases  of  first  impression  the  Panel  employed  Reports  and  Recommendations  for 
Settlement  to  provide  added  impetus  for  the  parties  to  fashion  their  own  accommodation. 
Here  again,  the  down-side  is  a  lengthening  of  dispute  resolution  time. 

The  use  of  informal  conferences  continued.    Panel  Decision  and  Orders,  following  informal 
conferences  were  issued  concerning  environmental  differential  pay  in  a  number  of  cases, 
among  them.   Department  of  the  Army.  Fort  Carson.  Colorado  and  Local  1345.  American 
Federation  of  Government  Employees.  AFL-CIO.  (Case  No.  93  FSIP  29,  April  19,  1993). 

Moreover,  the  Panel  assisted  parties  in  a  number  of  multi-issue  successor  collective 
bargaining  agreement  cases  involving  nationwide  units  (Social  Security  Administration-AFGE: 
Small  Business  Administration-AFGE:  U.S.  Mint-AFGE:  Federal  Aviation  Administration- 
National  Association  of  Air  Traffic  Specialists),  which  required  extensive  use  of  staff  time  and 
resources. 

The  Foreign  Service  Impasses  Disputes  Panel  has  received  no  requests  for  assistance  thus  far. 

In  FY  1993,  the  Panel  closed  280  cases  in  a  median  time  of  123  days,  a  27  percent 
improvement  over  last  fiscal  year.   The  Panel's  focus  on  providing  face-to-face  assistance  will 
continue  in  support  of  its  long-held  preference  for  voluntary,  rather  than  imposed  contract 
terms.    As  mentioned  earlier,  however,  coordination  of  schedules  to  maximize  economy  of 
resources  frequently  does  not  shorten  disposition  times  (e.g.,  a  procedural  determination  was 
made  in  Department  of  the  Navy.  Strategic  Weapons  Facility  Pacific.  Trident  Refit  Facility. 
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Bangor.  Washington  and  Local  48.  AFGE.  (Case  No.  '92  FSIP  195),  months  before  two 
other  cases  could  be  packaged  with  it  for  face-to-face  meetings.    Eventually  all  the  cases  were 
settled).   Similarly,  the  Panel  often  attempts  to  consolidate  cases  filed  by  the  same  parties, 
even  where  the  cases  may  have  been  filed  days  or  weeks  apart.    In  this  regard,  five  cases 
involving  attempts  to  negotiate  separate  groundrules  for  substantive  negotiations  over  the 
impact  and  implementation  of  agency  initiatives  were  resolved  through  the  issuance  of  one 
Decision  and  Order  (Department  of  Justice.  Immigration  and  Naturalization  Service. 
Washington.  D.C.  and  National  Border  Patrol  Council.  AFGE).  (Case  Nos.  92  FSIP  238,  93 
FSIP  12,  15,  34,  and  40,  May  13,  1993).   Our  case  inventory  as  of  the  end  of  FY  1993  stood 
at  88.   At  current  resource  levels  without  staff  turnover  we  expect  our  case  inventory  to  be  65 
at  the  end  of  FY  1994  and  58  at  the  end  of  FY  1995. 
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FEDERAL  SERVICE  IMPASSES  PANEL 


Workload  Projections; 


Impasses  Received 
Carryover  from  Prior  Year 
Total  Caseload 
Impasses  Resolutions 
Total  Pending 


FY  1992 

FY  1993 

FY  1994 

FY  1995 

Actual 

Actual 

Estimate 

Estim^t? 

253 

247 

111 

305 

m 

121 

-SS 

J&. 

389 

368 

365 

370 

26S 

2SQ 

-m 

212 

121 

88 

65 

58 

59 
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FEDERAL  SERVICE  IMPASSES  PANEL 
Resource  Summary  -  FY  1995 


FTE  STAFFING! 

Authorized  positions 

Workyears 

Funding  Requirement  f$000) 

Personnel  compensation: 

Full-time  permanent 

Other  than  full-time  permanent 

Other  personnel  compensation 

Total  personnel  compensation 

Personnel  benefits 
Benefits  for  former  personnel 
Travel  and  transportation  of  persons 
Transportation  of  things 
Communications,  utilities 
and  miscellaneous  charges 
Printing  and  reproduction 
Other  services 
Supplies  and  materials 
Equipment 


FY  1994 

FY  1995 

Estimate 

R«iy«t 

Chnng? 

11 

10 

-1 

11 

10 

-1 

516 

112 

S 

499 

lis 

S 

-17 
3 

633 

619 

-14 

122 

126 

4 

SO 

48 

-2 

1 
9 
10 
4 
3 

1 
9 
6 
4 
2 

-4 
-1 

Total  obligations 


832 


81S 


-17 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 
Exhibit  on  Inspector  General  Information  for  Designated  Federal  Entities 

(in  thousands  of  dollars) 


FY  1993 

FY  1994 

FY  1995 

Resources: 

Actual 

Fstimatt 

R?gM^ 

Budget  Authority 

$268 

$274 

$279 

h lb  Workyears 

4 

4 

4 

The  Office  of  Inspector  General  was  established  at  the  Federal  Labor  Relations  Authority  in 
FY  1989  pursuant  to  the  provisions  of  the  Inspector  General  Act  of  1988,  Public  Law 
100-504,  funded  within  the  Authority  Decision  Unit.   The  resources  to  provide  for 
establishment  of  the  Office  were  re-directed  from  within  funds  available  to  the  Authority  and 
provided  for  an  initial  complement  of  two  staff  members.    During  FY  1991,  the  Authority 
re-directed  additional  resources  to  provide  for  establishment  of  an  audit  [Msition  within  the 
Office.    In  FY  1992  resources  were  provided  for  an  additional  FTE  for  an  investigative 
position  and  other  support  funds  for  travel,  printing,  contract  audits  and  equipment. 
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FEDERAL  LABOR  RELATIONS  AUTHORITY 

Report  on  Metric  System  Conversion 

This  report  is  submitted  to  the  Congress  in  compliance  with  the  requirements  of  Section 
12(a)  of  Public  Law  100-418,  The  Omnibus  Trade  and  Competitiveness  Act  of  1988. 

The  Federal  Labor  Relations  Authority  (FLRA)  is  a  highly  personnel  intensive,  independent 
Federal  agency  which  spends  approximately  93  percent  of  its  annual  budget  for  employee 
salaries  and  benefits,  General  Services  Administration  rent  payments,  and  communications 
costs.   This  leaves  approximately  7  percent  of  the  budget  for  all  other  areas  of  expenditure, 
including:   travel,  Government  Printing  Office  printing,  subscriptions,  supplies,  and  office 
equipment. 

The  primary  output  measures  used  by  the  FLRA  relate  to  the  processing  of  different  types  of 
labor  relations  cases.    The  operations  of  the  FLRA  do  not  involve  any  commercial  or 
business  type  activities  other  than  for  miscellaneous  procurement  of  supplies,  materials  and 
office  equipment.   The  predominant  measure  used  for  procurement  of  items  is  units  of 
quantity,  rather  than  measures  of  area,  length,  volume,  capacity  or  weight. 

In  view  of  the  above,  there  is  a  minimum  level  of  application  for  the  metric  system  of 
measurement  in  the  FLRA.    In  order  to  implement  the  metric  system,  the  FLRA  drafted  an 
instruction  which  primarily  affects  the  procurement  area  where  metric  units  of  measurement 
can  be  used  for  certain  small  purchases  and  procurement,  in  lieu  of  the  U.S.  equivalent 
measurement. 

This  instruction  designates  an  Agency  official  to  coordinate  with  other  agencies  and  be 
responsible  for  the  implementation  of  metric  system  conversion,  developing  Agency 
guidelines  to  carry  out  the  policy  set  forth  in  Public  Law  100-418,  and  providing  adequate 
employee  awareness  and  understanding  of  Agency  metric  policies  in  order  to  encourage  and 
support  an  environment  which  can  accommodate  metrication. 
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SCHEDULE  OF  CONSULTING  SERVICES 
FEDERAL  LABOR  RELATIONS  AUTHORITY 

(Obligations  in  thousands  of  dollars) 


Account  Title  and  Symbol  FY  1993       FY  1994         FY  1995 

ActVl^l         Estimate  Request 


Salaries  and  Expenses: 
Account  No.  54-0100-0-1-805 


I.  Management  &  Professional  $      10            $      10            $      10 

Support  Services 

II.  Studies,  Analysis  &  Evaluations  —                   —                   — 

III.  Engineering  &  Technical  Services  m                  r::                  =i 

TOTALS  $      10            $      10            $      10 

Memorandum  (non-add)  entry: 
Amounts  included  in  the  categories 

listed  above  for  R&D  activities....  (—  )                (—  )                 ( — ) 


This  report  is  submitted  in  compliance  with  the  requirements  of  31  U.S.C.  §  1114, 
10  U.S.C.  §  2212  and  Public  Uw  102-394. 

Obligations  for  consulting  services  are  being  reported  in  accordance  with  the 
definition  prescribed  in  Section  38-4  of  Revisions  to  OMB  Circular  A-11,  dated 
October  23,  1992. 

The  primary  use  of  consulting  services  at  the  FLRA  is  for  financial  audit  services 
performed  on  a  contractual  basis. 
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FISCAL  YEAR  1995  BUDGET  REQUEST 

Ms.  McKee.  Our  1995  budget  request  is  for  $21,677  million,  and 
an  authorized  FTE  level  of  241,  which  is  a  reduction  of  four  staff. 

As  you  know,  our  budget — predominantly  constitutes  79  percent 
personnel  and  benefits,  14  percent  rent  and  communications,  which 
leaves  7  percent  for  what  seems  to  be  termed  discretionary,  but  to 
us  is  essential  since  it  means  the  printing  of  our  bound  volumes, 
the  travel  for  the  agents  in  the  field,  and  other  such  essentials. 

Our  caseload  is  projected  for  1995  at  18,768,  an  increase  of  3,500 
cases.  The  General  Counsel  projects  a  24  percent  increase,  and  I 
am  sure  he  may  want  to  address  that  in  his  remarks,  and  the  Fed- 
eral Service  Impasses  Panel  projects  an  increase  from  277  to  305 
cases.  A  lot  of  this  is  due  to  the  reorganization  and  downsizing  that 
is  going  on  across  the  government  during  this  period,  especially 
DOD,  and  the  increase  in  bargaining,  as  you  may  be  aware. 

Before,  there  were  permissive  subjects  of  bargaining  in  part  of 
our  statute,  which  is  7106(b)(1).  Under  the  new  Executive  Order, 
12871,  the  President  declared  that  all  the  agencies  should  bargain 
on  those  permissive  subjects  so  that  increases  the  subjects  to  be 
bargained  on  across  the  government.  This  changes  the  context  in 
which  some  bargaining  may  take  place  between  the  unions  and 
management,  and  the  first  time  out,  there  may  be  some  disputes. 

During  the  last  year,  we  closed  and  issued  423  cases  at  the  Au- 
thority level.  Our  inventory  continues  to  be  at  about  190,  which  is 
holding  it  at  its  lowest  number  with  the  fewest  number  of  staff. 
There  is  a  little  blip  because  we  did  have  a  Supreme  Court  decision 
on  names  and  home  addresses  being  released,  actually  not  released 
is  the  way  the  Supreme  Court  decided,  to  the  unions  of  the  unit 
members.  So  some  of  those  cases  which  have  been  held  in  abeyance 
will  now  be  going  through  the  system. 

We  moved  our  headquarters.  We  put  in  a  new  computer  system 
and  a  new  phone  system,  so  we  are  up  to  the  state  of  the  art,  and 
we  increased  our  efforts  at  labor-management  cooperation  last 
year.  We  held  our  first  arbitration  symposium.  That  is  a  new  effort 
to  help  the  arbitrators  and  the  parties  deal  with  complex  issues  of 
the  law  in  the  cases. 

We  found  we  were  having  repeats  on  certain  issues;  they  did  not 
seem  very  up-to-date  on  how  to  handle  them,  so  several  of  our  at- 
torneys are  on  a  nation-wide  swing.  We  held  the  first  symposium 
last  year.  We  also  send  out  quarterly  summaries  of  our  significant 
cases  and  that  mailing  list  is  sent  to  over  3,000  people  now. 

We  are  maintaining  our  low  inventory  this  year.  During  last 
summer  I  served  on  the  National  Performance  Review  team  that 
looked  at  labor  relations  in  the  Federal  Government,  and  now  as 
Chairman  of  the  Agency,  serve  on  the  National  Partnership  Coun- 
cil, so  we  are  deeply  into  the  reinvention  of  labor  relations  in  the 
Federal  sector. 

We  have  held  five  more  symposiums  so  far  this  year  in  the  arbi- 
tration area.  We  currently  have  six  more  scheduled.  About  50  peo- 
ple come  to  each  one  of  the  sessions  that  we  have  so  that  there  is 
an  ability  for  the  staff  and  the  people  to  interact  on  real  problems 
that  they  face. 
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In  the  labor-management  cooperation  and  partnerships  area, 
frankly,  the  Agency  has  been  inundated  with  requests  for  assist- 
ance in  developing  partnerships,  which  is  a  part  of  the  Executive 
Order.  We  have  devoted  another  person  on  my  staff  to  this  effort, 
and  her  title  is  Special  Assistant  for  Dispute  Resolution  Initiatives. 
She  was  a  manager  in  the  case  processing  area  and  has  moved  over 
to  the  new  effort. 

At  the  Authority  level,  we  worked  with  the  Federal  Mediation 
Conciliation  Service  holding  four  briefing  sessions  on  partnerships; 
approximately  350  people  attended  those  four  sessions.  We  have 
handled  75  requests  for  what  we  call  our  clearinghouse  ability, 
which  is  providing  partnership  agreements  that  we  have  seen  es- 
tablished in  different  parts  of  the  Federal  Government. 

We  have  been  involved  with  satellite  programs  at  the  DOD  and 
at  0PM,  and  we  have  been  collecting  videotapes  that  will  be  useful 
to  people.  We  developed  a  brochure,  "Cooperation  Crossroads:  De- 
veloping Labor-Management  Partnerships." 

We  estimate  we  get  10  to  15  requests  a  day  for  either  facilitation 
training  or  information. 

We  have  worked  with  agencies  across  the  government,  the  Navy, 
Agriculture,  Forest  Service,  Army.  We  are  participating  in  a  De- 
partment of  Defense  five  city  tour.  As  you  can  see,  our  resources 
are  stretched  between  the  usual  case  processing  efforts  and  draft- 
ing decisions  and  our  work  in  facilitation  and  training. 

Because  the  government  is  reducing  its  staff,  we  have  done  a 
staff  study  to  look  for  ways  to  both  reallocate  resources  to  where 
the  demand  is,  and  at  the  same  time  we  are  supposed  to  reduce 
our  staff  by  some  30  people  by  1999.  So  it  is  a  very,  very  difficult 
time  in  our  agency. 

Mr.  HOYER.  What  is  the  total  reduction? 

Ms.  McKee.  Thirty  staff  by  1999.  We  have  already  reduced 
through  the  1995  budget,  we  will  have,  I  think,  accomplished  10. 
It  is  very  difficult  to  find  where  we  can  reduce  the  staff,  but  we 
are  working  on  it, 

I  think  Joe  may  want  to  address  that. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  JEAN  MCKEE 

CHAIRMAN 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE, 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

FISCAL  YEAR  1995  APPROPRIATION  REQUEST 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee: 

I  am  pleased  to  appear  before  you  today  to  present  the  FY  1995 
appropriation  request  for  the  Federal  Labor  Relations  Authority. 
This  is  my  sixth  appearance  before  this  Subcommittee,  as  Chairman 
of  the  Federal  Labor  Relations  Authority  (FLRA) ,  to  support  our 
appropriation  request  and  to  discuss  those  major  issues  which  we 
are  currently  facing  in  the  operations  and  activities  of  the 
Agency. 

I  would  like  to  introduce  those  who  are  here  with  me  today. 
Authority  Members,  Pamela  Talkin  and  Tony  Armendariz,  are 
present.  As  you  know,  Joseph  Swerdzewski  was  appointed  by  the 
President  to  be  the  General  Counsel  of  the  FLRA  on  November  9, 
1993.   He  is  here  today  to  address  the  program  and  operations  of 
the  Office  of  the  General  Counsel.   Edwin  Brubeck,  the  Chairman 
of  the  Federal  Service  Impasses  Panel,  is  also  with  us  today.   He 
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will  address  the  program  and  operations  of  the  Federal  Service 
Impasses  Panel. 

The  FLRA  is  an  independent  agency  with  the  responsibility  for 
administering  and  carrying  out  the  purposes  of  the  Federal 
Service  Labor-Management  Relations  Statute  (Statute) ,  Title  VII 
of  the  Civil  Service  Reform  Act  of  1978.   Under  this  Statute,  the 
FLRA  is  charged  with  providing  leadership  in  establishing 
policies  relating  to  Federal  sector  labor-management  relations. 
This  role  encompasses  support  of  the  initiatives  of  Executive 
Order  12871  —  Labor  Management  Partnerships. 

As  Chairman  of  the  FLRA,  I  serve  on  the  National  Partnership 
Council,  established  by  Executive  Order  12871.   In  this  capacity, 
I  am  responsible  for  advising  the  President  "on  matters  involving 
labor-management  relations  in  the  executive  branch."  In 
addition.  Authority  staff  have  been  assigned  to  design  and  to 
implement  training  and  related  educational  efforts  to  enhance  the 
further  development  of  Federal  sector  labor-management  relations, 
including  the  facilitation  of  labor-management  partnerships  in 
support  of  the  Executive  Order. 

The  FLRA  also  supports  the  Foreign  Service  Labor  Relations  Board 
and  the  Foreign  Service  Impasse  Disputes  Panel  pursuant  to  its 
responsibility  to  administer  the  provisions  of  Chapter  10  of  the 
Foreign  Service  Act  of  1980. 
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The  FY  1995  appropriation  request  before  you  totals  $21,677,000 
and  241  full-time  equivalent  workyears  of  effort  for  246 
authorized  positions.   This  request  represents  a  net  increase  of 
$336,000  and  a  decrease  of  four  full-time  equivalent  workyears 
and  corresponding  authorized  positions,  from  the  FY  1994  enacted 
appropriation. 

This  budget  proposal  for  the  FLRA  reflects  a  continuation  of  the 
Administration's  deficit  reduction  initiatives,  as  outlined  in 
the  FY  1994  President's  Budget,  including  a  reduction  of  10  full- 
time  equivalent  workyears  and  a  $1.8  million  reduction  below  FY 
1995  Baseline  levels  related  to  changes  in  Federal  pay  policy, 
reductions  in  agency  overhead/administrative  expenses  and  other 
changes. 

Changes  requested  in  FY  1995  include:  an  increase  of  $270,000  in 
salaries  and  benefits  to  provide  for  the  full-year  costs  of  the 
FY  1994  locality  pay  increases  in  FY  1995,  a  FY  1995  pay 
increase  sufficient  for  a  1.6  percent  across-the-board  pay  raise 
effective  in  January  1995,  periodic  within-grade  increases  and 
career-ladder  promotions,  employee  awards,  and  the  associated 
increased  benefit  costs;  an  increase  of  $108,000  in  payments  to 
the  General  Services  Administration  (GSA)  for  the  rental  of 
office  space;  and  decreases  of  $2,000  in  travel  and 
transportation,  $18,000  in  printing  costs,  $10,000  in  other 
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services  support,  and  $11,000  in  funds  for  equipment  replacement 
and  upgrade  as  part  of  the  Agency's  overall  reduction  in 
administrative  expenses  in  FY  1995. 

Total  Agency  caseload  for  Fiscal  Year  1995  is  estimated  at  18,768 
cases,  an  increase  of  approximately  3,500  cases  above  actual 
Fiscal  Year  1993  levels.   This  caseload  is  being  handled  with  the 
lowest  authorized  staffing  level  in  the  history  of  the  Agency  — 
241  authorized  full-time  equivalent  workyears.   By  comparison,  in 
Fiscal  Year  1981  we  had  a  total  caseload  of  12,490  cases  with  a 
staff  of  363. 

The  Office  of  the  General  Counsel  has  experienced  increases  in 
actual  total  caseload  of  19  percent  from  Fiscal  Year  1991  to 
Fiscal  Year  1992  and  6  percent  from  Fiscal  Year  1992  to  Fiscal 
Year  1993.   The  Office  of  the  General  Counsel  currently  estimates 
that  in  Fiscal  Year  1995,  its  workload  will  increase 
approximately  24  percent  above  the  actual  Fiscal  Year  1993  level. 
I  am  certain  that  the  General  Counsel  will  provide  more  detail  on 
this  in  his  prepared  statement. 

The  Federal  Service  Impasses  Panel  (FSIP)  has  also  experienced  an 
increased  level  of  caseload  over  the  last  few  years.   The  average 
actual  annual  caseload  from  FY  1979  to  FY  1987  was  192  cases, 
while  caseload  from  FY  1988  to  the  current  FY  1995  estimate 
averages  368  cases  yearly.   The  total  caseload  has  stabilized 
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over  the  last  3  years  at  approximately  375  cases.   Total  caseload 
for  FY  1995  is  estimated  at  370  cases. 

As  you  know,  managerial  actions,  such  as  reductions-in- force, 
furloughs  and  other  adverse  actions  which  have  an  impact  on  the 
Federal  workforce,  have  a  direct  correlation  to  the  filing  of 
cases  with  the  FLRA.   With  the  current  changes  taking  place 
throughout  the  Defense  Department  and  the  Administration's 
commitment  to  reducing  the  size  of  the  Federal  workforce  over  the 
next  few  years,  we  expect  the  trend  of  increasing  caseload  for 
the  FLRA  to  continue  and,  potentially,  accelerate. 

FLRA  BUDGET  STRUCTURE 

Approximately  79  percent  of  the  FY  1995  budget  of  the  FLRA 
provides  for  personnel  compensation  and  employee  benefit  costs. 
Rental  and  telecommunication  costs  account  for  another  14  percent 
of  the  FY  1995  budget.   All  other  categories  combined 
account  for  only  about  7  percent  of  the  budget,  down  from 
approximately  10  percent  of  the  budget  in  previous  years.   This 
change  reflects  the  gradual  erosion  of  base  level  resources 
available  to  provide  for  administrative  expenses,  as  funds  are 
redirected  to  meet  unfunded  increases  in  salary  and  benefit 
costs.   This  7  percent  in  all  other  categories  of  expenditure  is 
not  discretionary  by  nature,  but  rather  provides  for  necessary 
expenses  in  support  of  the  Agency  mission,  including  travel  to 
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investigate  complaints,  employee  training,  equipment  repair  and 
maintenance,  transcription  costs  to  provide  a  record  of  formal 
hearing  proceedings,  purchase  of  current  legal  research 
materials,  printing  costs  associated  with  printing  and  issuing 
Records  of  Case  Decisions  and  Bound  Volumes  of  Authority 
decisions,  employee  health  unit  and  employee  assistance  program 
costs,  ADP  and  office  supplies  and  normal  equipment  replacement. 

The  work  of  the  FLRA  is  personnel  intensive.   As  a  result,  little 
flexibility  exists  to  absorb  budget  reductions  or  mandatory  cost 
increases,  such  as  scheduled  annual  pay  increases  or  rental 
payments  to  GSA.   The  only  option  is  to  reduce  the  number  of 
Agency  employees  and  thereby  diminish  our  ability  to  fulfill  our 
mission  to  promote  an  effective  and  efficient  government  through 
the  timely  response  to  case  filings. 


BUDGET  OBJECT  CLASS 

Category 
Personnel  Compensation  and  Benefits 
Rental  Payments  to  GSA 

Communications,  Utilities,  and  Other  Rents 
All  Other  Categories 


Percent  of  FT  1995 

Budget  Request 

79% 

12% 

2% 

7% 


100% 
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In  accordance  with  the  Statute,  the  FLRA  has  three  major 
components  —  the  Authority  National  Office,  the  General  Counsel 
of  the  Authority,  and  the  Federal  Service  Impasses  Panel.   The 
Chairman  of  the  Agency  is  the  chief  executive  and  administrative 
officer  of  the  FLRA.  In  this  testimony,  I  will  briefly  describe 
the  functions  of  each  component. 

AUTHORITY 

The  FLRA  consists  of  three  full-time  Members  who  are  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate,  one  of 
whom  is  designated  by  the  President  as  Chairman. 

The  Chairman's  and  Authority  Members'  Offices  are  responsible  for 
adjudicating  all  cases  filed  with  the  Authority.   These  cases 
include  negotiability  disputes,  exceptions  to  arbitration  awards, 
appeals  of  decisions  of  the  Administrative  Law  Judges  on  unfair 
labor  practice  complaints,  and  appeals  of  Regional  Director 
decisions  regarding  representation  of  Federal  employees  by 
unions.   The  staffs  of  the  Chairman  and  the  Authority  Members 
prepare  draft  decisions  for  their  review  and  approval.   I  will 
discuss  the  programs,  operations  and  plans  of  the  Authority  later 
in  my  remarks.   The  Chairman's  Office  also  provides  support  to 
the  Foreign  Service  Labor  Relations  Board  in  resolving  disputes 
arising  under  the  Foreign  Service  Act  of  1980. 
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The  offices  which  provide  legal  and  administrative  services  to 
the  Agency  are  located  within  the  Authority  component  and  report 
to  the  Chairman  as  the  Chief  Executive  Officer.   These  offices 
include:   the  Office  of  the  Solicitor;  the  Office  of  the 
Executive  Director,  which  includes  the  Office  of  Administration 
and  the  Office  of  Information  Resources  and  Research  Services; 
the  Office  of  Case  Control;  the  Office  of  the  Administrative  Law 
Judges;  and  the  Office  of  the  Inspector  General. 

THE  OFFICE  OF  THE  GENERAL  COOMSEL 

The  General  Counsel  of  the  Authority  is  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate.  As  I  stated 
at  the  beginning  of  my  testimony,  Joseph  Swerdzewski  was 
appointed  by  the  President  to  be  General  Counsel  on  November  9, 
1993.   Prior  to  that  time,  the  General  Counsel  position  had  been 
vacant  since  January  26,  1993,  approximately  nine  and  one-half 
months . 

The  General  Counsel  has  statutory  responsibilities  to: 
(1)  investigate  alleged  unfair  labor  practices;  and  (2)  file  and 
prosecute  unfair  labor  practice  complaints.   The  General  Counsel 
also  has  responsibility  for  employees  in  the  Authority's  regional 
offices.   The  Regional  Directors  have  been  delegated  by  the 
Authority  Members  the  responsibility  to  decide  representation 
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cases.  ;^plications  for  review  of  Regional  Director's 
representation  decisions  may  be  filed  with  the  Authority. 

FEDERAL  SERVICE  IMPASSES  PANEL  (FSIP) 

The  FSIP  consists  of  seven  Presidential  appointees  who  serve  on 
an  intermittent  basis.   The  FSIP  has  the  statutory  responsibility 
to  provide  assistance  in  resolving  negotiation  impasses  between 
agencies  and  unions  which  arise  under  the  Federal  Service  Labor- 
Management  Relations  Statute  and  the  Federal  Employees  Flexible 
and  Compressed  Work  Schedules  Act.   The  Panel's  staff  also 
supports  the  Foreign  Service  Impasse  Disputes  Panel  in  resolving 
impasses  arising  under  the  Foreign  Service  Act  of  1980.   Three  of 
the  seven  Panel  Member  positions  are  currently  vacant.   The 
5-year  terms  of  these  three  Panel  Members  expired  in 
January  1994. 

ACHIEVEMENTS  AND  PLANS  OF  THE  AUTHORITY 

I  am  very  pleased  with  the  progress  that  we  have  made  throughout 
the  Agency.  We  have  reached  important  milestones  in  the 
adjudication  of  cases  which  will  enable  us  to  provide  broader 
assistance  and  leadership  to  both  agencies  and  unions. 

The  Authority  closed  423  cases  in  Fiscal  Year  1993  and  the  total 
inventory  was  190  cases  as  we  entered  FY  1994.   The  Authority 
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expects  to  receive  485  cases  and  to  close  480  cases  in  Fiscal 
Year  1994,  and  expects  to  receive  501  cases  and  to  close  506 
cases  in  Fiscal  Year  1995.   We  expect  our  case  intake  to  increase 
in  both  years,  as  the  increased  caseload  of  the  General  Counsel 
works  its  way  through  that  Office  and  the  Office  of  the 
Administrative  Law  Judges,  and  cases  are  appealed  to  the 
Authority  for  review  and  decision. 

The  parties,  whether  they  agree  with  our  decisions  or  not,  seem 
to  recognize  and  appreciate  the  increased  timeliness,  clarity  and 
consistency  of  decisions.   A  few  examples  of  some  of  the 
significant  cases  decided  during  the  last  year  are  described  in 
our  Fiscal  Year  1995  Congressional  Budget  submission. 

While  the  number  of  cases  pending  before  the  Authority  Members 
has  been  brought  under  control,  cases  of  increasing  complexity 
continue  to  be  filed  with  the  Authority  for  resolution  and  some 
of  these  cases  will  be  appealed  to  the  Courts  of  Appeals.   In  our 
view,  current  caseload  levels  will  enable  the  Authority  to 
provide  advice,  guidance,  training,  materials  and  other 
information  to  the  parties  so  that  disputes  can  be  resolved  at 
the  local  level,  without  the  involvement  of  other  agencies  or 
third  parties.   I  have  attached  to  this  testimony  an  example  of 
one  of  our  current  efforts,  a  "Quarterly  Summary  of  FLRA 
Decisions,"  —  a  review  of  the  most  recent  significant  decisions. 
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LABOR-MANAGEMENT  PARTNERSHIPS 

Executive  Order  12871  envisions  transforming  the  nature  of 
Federal  labor-management  relations  from  an  adversarial  one  into  a 
partnership  for  reinvention  and  change.   I  believe  that  in  such 
an  environment,  managers,  employees  and  employees'  elected  union 
representatives  can  become  true  partners  in  the  design  and 
implementation  of  those  changes  that  are  necessary  to  reform 
government.   The  FLRA  and  the  Federal  Mediation  and  Conciliation 
Service  have  joined  efforts  to  facilitate  labor-management 
partnerships.   This  joint  effort  involves  the  familiarization  of 
the  parties  with  the  processes  that  are  necessary  to  changing  the 
labor-management  relationship,  assessing  the  present  state  of 
the  parties'  relationship  and  obtaining  an  affirmative  commitment 
from  the  parties'  to  a  more  positive  future  state.   This  effort 
also  involves  training  in  consensual  problem-solving  approaches, 
including  alternative  dispute  resolution  methods  and  interest- 
based  negotiations,  for  those  responsible  for  the  conduct  of  the 
joint  relationships.   In  addition,  the  FLRA  will  provide  a 
clearinghouse  to  agency  and  union  representatives  who  desire 
guides,  reference  materials,  summaries  of  FLRA  decisions,  and 
other  relevant  materials  to  further  inform  management  and  union 
representatives  regarding  the  current  and  future  state  of  labor 
relations  and  human  resources  issues. 
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LABOR-MANAGEMENT  CCX)PERATION  AND  TRAINING 

As  I  look  to  the  future,  I  continue  to  believe  we  must  seek 
alternatives  to  costly  litigation.   To  this  end,  the  FLRA.  will 
continue  to  focus  on  providing  leadership  in  promoting  labor- 
management  cooperation. 

We  have  continued  to  expand  our  outreach  efforts  to  provide  the 
information  and  resources  necessary  to  enhance  labor-management 
cooperation.  A  library  of  current  reference  materials  on  labor- 
management  cooperative  efforts  is  in  development  and  several 
publications  are  in  production. 

The  FLRA's  labor-management  cooperation  program  also  provides, 
upon  request,  assistance  to  the  parties  in  order  to  assess  their 
ongoing  relationship  and  target  areas  where  they  have  an 
opportunity  to  improve.   This  assistance  has  proved  a  valuable 
resource  to  parties  who  are  uncertain  of  where  to  begin  to 
improve  or  change  their  relationship. 

We  have  also  increased  our  efforts  to  develop  and  sponsor 
conferences,  briefings,  and  training  seminars  with  labor, 
management,  and  neutrals  throughout  the  country.   Through  this 
participation,  the  parties  and  other  agencies  involved  in  labor- 
management  relations  in  the  Federal  sector  are  learning  that  the 
FLRA  is  available  to  the  parties  —  not  just  to  adjudicate  labor 
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relations  disputes  —  but  also  to  assist  them  in  acquiring  the 
necessary  knowledge  and  skills  to  effectively  conduct  their  joint 
relationship. 

Both  headquarters  and  field  staff  have  responded  to  increased 
requests  from  across  the  nation  for  agency  and  union  briefings  on 
selected  topics,  including:  labor-management  cooperation,  the 
role  of  the  agency  and  union  in  cooperative  efforts,  coping  with 
reorganizations,  and  assessing  the  labor-management  relationship 
and  targeting  improvement.    We  will  continue  to  study  the  long 
term  effects  of  these  programs  with  the  objective  of  developing 
follow-on  programs  and  approaches  to  encourage  continued 
improvement  in  these  labor-management  relationships. 

We  have  completed  our  first  two  years  of  effort  specifically 
aimed  at  fostering  cooperative  labor-management  relationships. 
The  results  so  far  are  very  encouraging.   We  plan  to  continue  to 
expand  and  revise  the  offerings  of  programs  and  resources  now 
available  and  to  develop  new  ones  to  address  the  needs  of  unions 
and  management.   In  my  view,  this  multi-faceted  approach  has  been 
long-needed  in  the  Federal  labor-management  program  and  will 
encourage  and  empower  the  parties  to  develop  more  stable  and 
fruitful  joint  relationships  to  the  ultimate  benefit  of  us  all. 
In  support  of  this  effort,  we  recently  published  a  brochure 
entitled:  "Cooperation  Crossroads:  Developing  Labor-Management 
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Partnerships,"  which  has  been  disseminated  to  agency  and  union 
representatives . 

Another  Authority  initiative  has  been  designed  to  enhance  Federal 
sector  arbitrators'  knowledge  of  the  many  critical  Federal 
statutes,  rules  and  regulations.   This  involves  giving  the 
parties  the  tools  needed  for  a  more  effective  relationship, 
including  providing  training  seminars  and  developing  and 
distributing  informational  training  materials.  A  "Guide  to 
Arbitration"  was  developed  and  will  continue  to  be  updated  and 
distributed.   Our  overall  goal  is  to  provide  an  increased  level 
of  understanding  of  the  law,  the  rights  and  obligations  of  the 
parties,  the  processes  which  enhance  the  parties'  relationship, 
and  of  procedures  for  the  more  effective  resolution  of  disputes. 
To  further  this  goal,  we  are  proposing  to  amend  our  appropriation 
language  to  provide  the  FLRA  with  the  legal  authority  necessary 
to  collect  and  use  fees  from  non-Federal  participants.   These 
funds  will  partially  offset  the  costs  associated  with  conducting 
training  seminars  such  as:   the  costs  of  training  materials, 
rental  of  conference  rooms,  travel  expenses  and  other  support 
costs. 

I  have  been  a  Member  of  the  Federal  Labor  Relations  Authority 
since  1986,  and  I  have  had  the  honor  of  serving  as  Chairman  since 
1988.   I  remain  committed  to  ensuring  that  the  purposes  of  the 
Federal  Service  Labor-Management  Relations  Statute  are 
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effectuated.   Accordingly,  we  have  undertaken  a  review  of  the 
FLRA  operations  and  the  overall  Federal  labor-management 
relations  program.   I  anticipate  that  we  will  identify  many 
additional  improvements  both  for  the  operation  of  the  Agency  and 
the  total  program. 

ADMINISTRATIVE  INITIATIVES 

As  we  continue  to  look  for  ways  to  improve  the  labor-management 
program,  we  are  also  continuing  to  look  for  ways  to  achieve 
economies  and  efficiencies  and  to  increase  staff  productivity  by 
improving  working  conditions  for  our  employees.   In  the  past,  we 
have  been  able  to  implement  a  number  of  employee  programs  within 
the  limits  of  our  available  resources.   We  have  implemented  a 
Flexi-Time  Program  throughout  the  Agency,  and  the  Office  of  the 
General  Counsel  has  used  the  Flexi-Place  Program  to  address 
specific  employee  needs,  particularly  employee  medical 
requirements.   We  have  implemented  the  Sick  Leave  for  Adoptive 
Parents  Program  and  the  Voluntary  Leave  Transfer  Program  to  meet 
other  specific  employee  needs  and  concerns.   In  addition,  we  use 
the  Part-Time  Employment  Program  to  meet  both  employee  and  Agency 
needs. 

Several  other  major  administrative  initiatives  have  been 
undertaken,  designed  to  improve  employee  working  environments  as 
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well  as  our  computer,  research  and  telecommunications 
capabilities  —  and  also  increase  our  efficiency. 

Over  the  past  several  years,  we  have  undertaken  several  major 
initiatives  to  improve  the  quality  of  the  work  environment  and 
working  conditions  for  employees  in  both  the  Headquarters  and  the 
regional  offices.   The  relocation  of  our  Headquarter' s  office  to 
the  Westory  Building  was  completed  in  March  1993.  We  also 
relocated  three  of  our  regional  offices  in  Fiscal  Year  1993. 

In  conjunction  with  the  above  relocations,  we  purchased  new  high 
density  filing  systems,  systems  furniture  units  and  new  telephone 
systems  to  enable  the  FLRA  to  achieve  more  efficient  space 
utilization  and  contain  Agency  space  costs  and,  at  the  same  time, 
provide  an  improved  work  environment  for  employees  without  any 
long-term  additional  costs. 

In  addition,  we  purchased  and  installed  a  new  computer  system  for 
use  by  all  Headquarter 's  employees  and  completed  the  installation 
of  computer  networks  in  all  regional  offices.   The  new 
Headquarter 's  system  is  a  state-of-the-art  microcomputer  based 
network  which  replaced  our  antiquated  mini-computer  system.  One 
major  benefit  to  the  new  system  is  that,  for  the  first  time,  it 
allows  for  electronic  communication  among  the  Authority,  the 
Federal  Service  Impasses  Panel,  the  General  Counsel,  and  the 
regional  offices.  This  capability  also  enables  regional  office 
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employees  to  gain  access  to  electronic  data  bases  for  technical 
assistance  products  previously  available  only  to  Headquarter 's 
personnel. 

In  conjunction  with  the  above  ADP  initiative,  a  PC-based  case 
tracking  system  for  use  throughout  the  Agency  is  currently  being 
developed  in  Fiscal  Year  1994  to  replace  existing  systems 
residing  primarily  on  outdated  mini-computer  systems.   This  new 
system  will  not  only  use  state-of-the-art  technology  to  provide  a 
more  flexible  system,  but  will  enable  us  to  have  several 
compatible  sub-systems  in  one  database  to  track  cases  filed  with 
the  Authority,  the  Office  of  the  Administrative  Law  Judges,  or 
the  Office  of  General  Counsel,  and  cases  pending  with  the  Federal 
Service  Impasses  Panel. 

We  have  also  installed  new  telephone  systems  in  the  new 
Headquarter 's  offices  and  in  four  of  our  regional  offices.  The 
new  systems,  replacing  antiquated  telephone  systems,  will  enhance 
our  telecommunications  capabilities,  while  at  the  saime  time 
reducing  the  number  of  telephone  lines.  Additionally,  it  allows 
the  Agency  to  implement  the  full  range  of  FTS2000  services  that 
are  currently  available. 

The  Federal  Labor  Relations  Authority  has  also  made  improvements 
in  research  materials  provided  to  the  staff  and  the  public.   We 
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have  continued  to  publish  Authority  decisions,  the  Subject  Matter 
Index,  the  Citator  of  Authority  decisions,  and  case  summaries. 
During  Fiscal  Year  1993,  three  bound  volumes  of  Authority 
Decisions  were  published  and  distributed.   In  addition,  we 
created  a  consolidated  subject  matter  index  covering  the  first  42 
volumes  of  Authority  decisions.   As  part  of  our  automation 
effort,  we  have  also  created  a  computerized  data  base  which 
enables  all  FLRA  employees  to  electronically  access  Authority 
decisions,  the  Subject  Matter  Index,  the  Citator  of  Authority 
decisions,  and  case  summaries. 

CONCLUSION 

The  Federal  Labor  Relations  Authority  remains  committed  to 
providing  leadership  in  promoting  sound  Federal  labor-management 
relations.   As  Chairman,  I  am  committed  to  accomplishing  our 
mission  in  a  way  which  uses  our  resources  in  an  effective  and 
efficient  manner. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  welcome  an 
opportunity  to  answer  any  questions  you  and  the  Members  of  your 
Committee  may  have. 
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JEAN  MCKEE 

CHAIRMAN 
FEDERAL  LABOR  RELATIONS  AUTHORITY 

Jean  McKee  was  appointed  Chairman  of  the  FLRA  in  1989  after 
nomination  by  the  President  and  confirmation  by  the  Senate.    She  served  as  a 
Member  of  the  Authority  from  1986  to  1989.    During  her  chairmanship,  the 
Authority's  inventory  has  been  reduced  to  less  than  200  pending  cases. 
Under  her  leadership,  additional  staff  resources  are  being  dedicated  to 
labor-management  cooperation  and  to  development  of  new  program 
initiatives.    As  Chairman  of  the  FLRA,  Ms.  McKee  serves  as  a  Member  of  the 
National  Partnership  Council  appointed  by  President  Clinton  "to  establish  a 
new  form  of  labor-management  relations  ...[and]  to  promote  the    principles 
and  recommendations"    of  the  National  Performance  Review. 

Ms.  McKee  came  to  the  Authority  from  the  Federal  Mediation  and 
Conciliation  Service  where  she  served  as  the  Executive  Director  from  March 
1983  to  August  20,  1986.    In  this  position  she  was  responsible  for  the 
Arbitration  Services  Division  and  Labor-Management  Grants  Program,  as  well 
as  directing  the  agency's  overall  management  functions. 

Ms.  McKee  entered  Federal  public  service  in  1967  when  she  joined  the 
staff  of  the  late  Senator  Jacob  K.  Javits,  becoming  head  of  his  staff  in  1973 
and  remaining  until  1975.    In  1976,  she  received  her  first  Presidential 
appointment  to  serve  as  the  Deputy  Administrator  of  the  American  Revolution 
Bicentennial  Administration,  later  succeeding  the  Honorable  John  W.  Warner 
as  Administrator  until  the  conclusion  of  the  program  on  June  30,  1977. 
During  1978  Ms.  McKee  was  Chief  of  Staff  to  the  Minority  Leader  of  the  New 
York  State  Assembly  and  in  1979  received  her  second  Presidential 
appointment  to  serve  a  3-year  term  on  the  Advisory  Commission  on  Public 
Diplomacy  which  had  oversight  of  the  United  States  Information  Agency. 

Ms.  McKee  has  also  enjoyed  a  distinguished  career  in  the  private 
sector.    From  1980  through  1983  she  was  Director  of  Government  Relations 
for  the  General  Mills  Restaurant  Group.    She  also  has  been  a  board  member  of 
a  major  life  insurance  company;  partner  and  treasurer  of  a  public  relations  and 
public  opinion  polling  firm,  and  has  performed  a  variety  of  research  for  major 
corporate  clientele.    In  addition  to  her  professional  career,  she  has  dedicated 
her  services  on  a  volunteer  basis  to  a  variety  of  educational,  political,  civic 
and  professional  organizations,  including  Chairman  of  Executive  Women  in 
Government  and  Chairman  of  fundraising  for  her  Vassar  Class. 

Ms.  McKee  earned  her  degree  in  Political  Science  at  Vassar  College 
and  completed  the  Graduate  School  of  Business  Winter  Executive  Program  of 
the  University  of  Southern  California.    Ms.  McKee  was  born  in  Connecticut 
and  currently  resides  in  Washington,  D.C. 
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In  This  Issue... 


This  is  th«  first  isau«  of  the  Qusfterly 
Summary  for  Fiscal  Year  1 994  and  covers 
FLRA  cases  decided  between  October  1  and 
December  31,  1993.   During  this  period,  the 
AuthoritY  received  10S  cases  and  closed  104 
cases.  Including  51  arbitration  cases,  29  unfair 
labor  practice  (ULPl  cases,  1 2  negotiability 
cases,  and  12  representation  cases.   The 
courts  also  decided  several  significant  esses 
during  the  quarter,  some  of  which  are 
highlighted  In  this  Issue.   For  copies  of  FLRA 
decisions,  cat!  202-482-6600. 


News  to  Know 

FLRA  &  FMCS  JOIN  EFFORTS  TO  SUPPORT 
EXECUTIVE  ORDER 

The  FLRA  and  the  Federal  Mediation  and 
Conciliation  Service  announce  efforts  to  facilitate 
labor-management  partnerships  In  support  of 
President  Clinton's  Executive  Order  12871 .   The 
joint  effort  will  Involve  familiarization  of  the  parties 
with  the  processes  to  transform  the  labor- 
management  relationship  from  an  adversarial  one 
into  a  partner-ship  for  reinvention  and  change. 
This  effort  will  also  permit  an  assessment  of  the 
present  state  of  the  parties'  relationship  and  an 
affirmative  commitment  by  them  to  a  more 
positive  future  state.    It  will  also  Involve  training  In 
consensual  problem-solving  approaches,  including 
alternative  dispute  resolution  methods  and 
interest-based  negotiations  for  those  responsible 
for  the  conduct  of  the  joint  relationships. 

During  November  and  December,  FLRA  and 
FMCS  held  a  series  of  public  briefings  where  labor 
and  management  representatives  had  an 
opportunity  to  familiarize  themselves  with  the 
nature  of  joint  partnerships.   For  more  Information 
on  facilitation  of  partnerships  and  training,  call 
Christina  Sickles  Merchant,  Director,  Labor- 
Management  Cooperation  at  202-482-6503. 

NEW  FLRA  PUBUCA  VON 

The  FLRA  has  Issued  a  new  publication  titled 
'Cooperation  Crossroads:  Developing  Labor- 
Management  Partnerships"  as  part  of  Its 
continuing  efforts  to  encourage  cooperation  in  the 


Federal  sector.   The  brochure  highlights  the  steps 
that  parties  need  to  take  in  order  to  begin  a 
cooperative  effort.   A  copy  of  the  brochure  is 
enclosed.   For  additional  copies,  contact  the  FUHA 
at  (202)  482-6500. 

FLRA  CHAIRMAN  APPOINTED  TO 
NATIONAL  PARTNERSHIP  COUNCIL 

Chairman  Jean  McKee  was  recently  appointed  by 
President  Clinton  to  the  National  Partnership 
Council.    The  Council,  established  by  Executive 
Order  12871,  Is  responsible  for  advising  the 
President  on  matters  involving  labor-management 
relations  In  the  Federal  service.   At  the  Council's 
first  meeting.  Vice  President  Gore  said  the 
Admlnistrstion's  initiative  to  reinvent  government 
"calls  for  a  lot  of  big  changes...  But  we  want  to 
make  change  our  friend.   The  key  to  making 
change  our  friend  Is  that  the  responsibilities  and 
participation  be  equally  divided  between 
management  and  labor." 

As  part  of  its  activities,  the  Council  will  support 
and  promote  the  creation  of  labor-management 
partnerships  snd  collect  and  disseminate 
information  on  such  efforts  in  the  Executive 
branch.   The  Council  will  also  make  recommenda- 
tions to  the  President  on  possible  chenges  to 
improve  the  labor  program. 

ARBITRATION  SYMPOSIA  PLANNED  FOR  1994 

After  the  success  of  the  erbltration  symposia  held 
during  1993,  the  FLRA  and  FMCS  have  scheduled 
two  sessions  for  1994  in  Washington,  DC.   The 
2-day  sessions  will  be  held  January  27-28  and 
February  10-1 1  at  The  Sphinx  Club.    The  Sympo- 
sium brings  together  arbitrators  and  advocates  to 
discuss  In  depth  the  many  complex  issues  of 
arbitration  In  the  Federal  sector.   In  addition  to 
Washington,  DC,  sessions  are  planned  for  Boston, 
New  York,  Cleveland,  San  Francisco,  and  a  city  in 
the  midwest.   Dates  for  these  cities  have  not  yet 
been  determined. 

Last  year,  symposia  were  held  In  San  Olego, 
Dallas,  and  Atlanta.   For  more  Information,  call  the 
FLRA  at  (202)  482-6500. 
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ARBITRATION  CASES 

NTEU  and  FDIC,  Washington.  OC.  48  FLRA  566, 
No.  56  (September  29,  1993). 

The  Agency  awarded  a  contract  for  the  management 
of  certain  Agency  assets  without  notifying  the  Union 
in  advance  of  its  decision  and  without  affording  it  an 
opportunity  to  bargain  over  the  impact  and  implemen- 
tation of  the  decision.    The  Union  filed  a  grievance 
contesting  the  contract  award.    The  Arbitrator  found 
that  the  Agency  had  violated  §  71 16(aK1)  and  (5)  of 
the  Statute  by  its  actions.    The  Arbitrator  directed  the 
Agency  to  notify  the  Union  and  bargain  in  good  faith, 
on  request,  concerning  the  procedures  to  be  observed 
in  contracting  out  work  normally  performed  by  unit 
employees  and  any  appropriate  arrangements  for 
employees  adversely  affected  by  its  determination  to 
contract  out.   The  Union  filed  an  exception  to  the 
arbitration  award  arguing  that  the  Arbitrator  mis- 
construed his  authority  to  provide  the  remedies 
requested  by  the  Union. 

The  Authority  determined  that  the  Arbitrator's 
refusal  to  consider  certain  additional  remedies 
conflicted  with  the  Statute  and  rendered  the  award 
deficient.    The  Authority  noted  that  under  S  7116(d), 
an  aggrieved  party  has  the  option  of  raising  an  issue 
either  as  a  grievance  or  as  a  ULP.    By  providing  for  a 
choice  of  forums,  §  71 16(d)  assumes  that  a  similar 
analytical  approach  will  be  followed,  if  not  the  same 
result  reached,  by  both  the  Authority  and  the  arbitra- 
tor with  respect  to  matters  over  which  both  have 
jurisdiction.    The  Authority  concluded  that  an  arbitra- 
tor is  empowered  to  fashion  the  same  remedies  in 
arbitration  for  a  gnevance  alleging  the  commission  of 
a  ULP  as  those  authorized  in  §  71 18.   The  Authority 
remanded  the  matter  for  resubmission  to  the  Arbitra- 
tor, concluding  that  the  Arbitrator  excluded  considera- 
tion of  certain  remedies  on  the  basis  of  an  erroneous 
belief  in  his  lack  of  authority  to  do  so.   The  Authority 
ordered  the  Arbitrator  to  consider  whether  a  cease 
and  desist  order,  a  posting,  and  the  issuance  of  a 
retroactive  bargaining  order  were  appropriate  to 
remedy  the  Agency's  violation  of  the  Statute. 


programs  and  the  target  positions.    The  Union  filed 
grievances  contesting  the  Agency's  failure  to  promote 
the  employees.    The  Arbitrator  reviewed  the  training 
program  agreements  and  statements  of  understanding 
and  determined  that  the  program  was  conditioned  upon 
Agency  workload  requirements.    The  Arbitrator  found 
that  no  past  practice  existed  which  compelled 
promotions  regardless  of  workload  requirements.    The 
Arbitrator  concluded  that  the  Agency  had  no  duty  to 
bargain  on  the  impact  and  implementation  of  the  pro- 
motion denials  since  the  Agency's  failure  to  promote 
the  grievants  was  based  on  decreased  workload 
requirements,  and  did  not  constitute  a  change  in  a  past 
practice  or  in  the  grievants'  conditions  of  employment. 
The  Union  filed  exceptions  to  the  award. 

In  one  of  the  exceptions,  the  Authority  agreed  with 
the  Arbitrator's  determination  that  the  Agency's  failure 
to  promote  the  grievants  did  not  change  an  existing 
past  practice  or  the  grievants'  conditions  of 
employment.    The  Authority  noted  that  the  star>dard 
for  determining  the  existence  of  a  past  practice  is 
whether  a  practice  is  consistently  exercised  for  an 
extended  period  of  time,  with  an  agency's  knowledge 
and  express  or  implied  consent.   The  Authority  found 
no  binding  past  practice  to  exist  since  the  Agency  had 
previously  encountered  limitations  which  precluded 
employees  from  being  given  promotions  at  the  com- 
pletion of  training  programs.    The  Authority  concluded 
that  the  Union  had  not  demonstrated  that,  by  failing  to 
conclude  that  a  binding  past  practice  of  promoting 
employees  existed,  the  award  was  deficient. 
Accordingly,  the  Authority  denied  the  exception. 

D«p't.  of  the  Air  Force,  Lowry  Air  Force  Case.  Denver, 
CO  and  NFFE  Local  1497,  48  FLRA  589,  No.  58 
(September  30,  1993). 

The  grievant  was  given  a  5-day  suspension  for  fighting 
on  duty  and  inflicting  bodily  harm  on  another 
employee.    The  Arbitrator  found  that  the  suspension 
was  too  severe  and  reduced  it  to  1  day.    The  Union 
filed  exceptions  to  the  award  arguing  that  the  arbitrator 
failed  to  make  certain  findings  and  that  the  award  was 
based  on  nonfacts. 


Dep't.  of  the  Navy,  Naval  Aviation  Depot,  Pensacola, 
FL  and  AFGE  Local  1960.  48  FLRA  731,  No.  75 
(October  25,  1993). 

The  Agency  failed  to  promote  three  employees  upon 
their  successful  completion  of  a  career-ladder  training 
program  because  of  an  Agency  reorganization  and 
reduction-ln-force  which  abolished  the  training 


The  Authority  noted  that  it  is  well  settled  that  an 
arbitrator  may  determine  whether  a  disputed 
disciplinary  action  is  warranted  and,  if  so,  whether  the 
penalty  assessed  is  reesonable.    Consistent  with 
decisions  issued  by  Federal  courts  in  reviewing 
arbitration  awards  in  the  private  sector,  the  Authority 
concluded  that  mere  disagreement  with  an  arbitrator's 
factual  findings  is  insufficient  to  find  an  arbitration 
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■W8rd  deficient.    In  order  for  an  award  to  be  found 
deficient  on  the  ground  of  nonfact,  the  appealing 
party  muat  show  not  only  that  the  arbitrator  erred  in 
the  view  of  the  facts,  but  also  that,  but  for  the  error, 
a  different  result  would  have  been  reached  by  the 
arbitrator.    The  Authority  concluded  that  the  Union's 
exceptions  to  the  Arbitrator's  award  did  not  establish 
that  the  award  was  deficient. 

D«p't.  of  the  Treasury,  IRS,  Washington,  DC  and 
NTEU.  48  FLRA  931,  No.  100  (November  24,  19931. 


additional  day  of  the  Arbitrator's  time.    The  Agency 
filed  an  exception  to  the  Arbitrator's  award  requiring 
reimbursement  to  the  Union.    The  Authority  found  that 
the  Agency  did  not  establish  that  the  award  failed  to 
draw  its  essence  from  the  parties'  agreement. 
Accordingly,  the  Authority  denied  the  Agency's 
exception  to  the  award  of  hearing  and  Arbitrator  fees. 

Dep't.  of  Defense,  Defense  Finance  and  Accounting 
Service  Indianapolis  Center,  Indianapolis,  IN  and  AFGE, 
48  FLRA  1124,  No.  123  (December  14,  1993) 


The  Agency  filed  an  exception  to  the  standard  used 
by  the  Arbitrator  to  compute  Union  attorney  fees 
awarded  in  conjunction  with  an  award  of  backpay  in 
a  case  involving  an  unjustified  personnel  action.    The 
Authority  denied  the  Agency's  exception. 

The  Authority  reviewed  the  requirements  for 
determining  the  reasonableness  of  attorney  fee 
awards  under  the  Back  Pay  Act,  5  U.S.C.  S  5596. 
The  Authority  noted  that  the  number  of  hours 
expended  multiplied  by  the  market  rate  establishes  an 
objective  estimate  of  the  value  of  a  lawyer's  services. 
The  Authority  further  noted  that  since  the  attorneys 
involved  were  employed  by  a  union,  the  rate  used 
must  be  in  line  with  the  prevailing  billing  rate  for 
lawyers  providing  similar  services  in  the  community. 
The  Authority  approved  of  the  use  of  the  Laffey 
Matrix  for  the  computation  of  the  prevailing  market 
rate  for  attorney  fees  in  the  Washington,  D.C.  area, 
which  is  the  method  used  by  Federal  Courts  and  by 
the  EEOC  in  similar  cases. 

Dep't.  of  Health  and  Human  Services.  SSA,  Office  of 
Hearings  and  Appeals  and  AFGE  Council  21 S,  48 
FLRA  833,  No.  86  (November  3,  1993). 

The  Arbitrator  sustained  a  grievence  elleging  that  the 
Agency's  failure  to  give  priority  consideration  to  the 
grievant  violated  the  partioa'  collective  bargaining 
agreement.    At  the  hearing,  the  Arbrtrator  addressed 
the  issue  of  the  Agency's  refusal  to  authorize 
expenses  for  a  witness  for  the  Union.    The  Arbitrator 
determined  that  the  testimony  of  the  Union  witness 
wes  necessary  ar>d  that  the  Agency's  refusal  to 
authorize  the  witneea'  travel  extended  a  single  dey 
hearing  to  two  days  and  violated  the  parties' 
sgreement.    The  Arbitrator  noted  that  the  extended 
hearing  and  additional  issues  requiring  his  involve- 
ment directly  resulted  from  the  Agency's  decision  to 
deny  the  witness'  travel.    As  part  of  the  award,  the 
Arbitrator  directed  the  Agency  to  reimburse  the  Union 
for  the  cost  of  one  hearing  day  and  one-half 


The  Union  filed  a  grievance  challenging  the  Agency's 
requirement  that  security  guards  wear  a  Defense 
Deportment  (DoO)  'police*  badge  Instead  of  a  DoO 
"security  guard'  badge.    The  Union  filed  exceptions  to 
the  Arbitrator's  finding  that  the  grievance  was  not 
grievable.    In  one  exception,  the  Union  alleged  that  the 
Arbitrator  erred  in  failing  to  find  that  the  Agency's 
policy  wes  contrary  to  a  provision  of  State  law. 

The  Authority  found  that  the  disputed  practice 
constituted  management's  exercise  of  its  right  under 
i  7106(al(1)  of  the  Statute  to  determine  its  internal 
security  practices.    The  Authority  noted  that  as  long  as 
there  is  e  link  or  reasonable  connection  between  the 
disputed  practice  and  an  Agency's  goal  of  safeguarding 
personnel  or  property  or  of  preventing  disruption  of 
agency  operations,  the  disputed  practice  will  be  found 
to  constitute  the  exercise  of  management's  right  to 
determine  its  internal  security.    The  Authority  conclu- 
ded that  the  Arbitrator  correctly  determined  that  the 
designation  of  the  unifonn  badges  concerned  an 
Agency  determination  of  its  internal  security  practices 
under  S  710e(a)(1). 

The  Authority  examined  Supreme  Court  and 
Authority  precedent  and  noted  that  i  7106(a)(1)  does 
not  contain  a  requirement,  as  does  {  710e(s)(2),  that 
management  exercise  the  rights  enumerated  in 
S  7106(al(1)  in  accordance  with  applicable  laws.    The 
Authority  noted  that  the  Statute  alone  does  not  enable 
unions  to  file  grievances  to  enforce  any  limitations  on 
the  exercise  of  management  rights  under  i  7106(8)(1l 
including  those  limitations  contained  in  laws  and 
regulations.    The  Authority  further  noted  thet  the  Union 
could  not  challenge  the  Agency's  internal  security 
practices  ss  contrary  to  regulation  or  law  unless  the 
parties  had  agreed  to  an  appropriate  arrangement,  as 
provided  for  in  i  7106(b)(3),  limiting  that  management 
right  and  allov^ng  such  grievances.    As  the  Arbitrator 
had  found  no  such  provision  in  the  parties'  agreement, 
the  Authority  denied  the  Union's  exception. 
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UNFAIR  LABOR  PRACTICE  CASES 

Morale,  Welfare  and  Recreation  Directorate  Marine 
Corps  Air  Station,  Cherry  Point,  NC  and  AFGE 
Local  2065.  48  FLRA  686,  No.  77  IOct.15,  19931. 

A  complaint  was  filed  alleging,  among  other  things, 
that  the  Agency  violated  i  71  19(aK1),  (5)  and  (8)  of 
the  Statute  by  discontinuing  dues  withholding,  and  by 
withdrawing  recognition  from  the  Union  during  the 
pendency  of  a  question  concerning  representation 
(QCR).   The  Agency  argued  that  its  actions  did  not 
occur  during  the  pendency  of  the  QCR  and,  therefore, 
did  not  violate  the  Statute.    The  Authority  rejected 
the  Agency's  argument,  and  held  that  a  Regional 
Director's  decision  in  a  representation  case  is  not 
final  until  it  becomes  the  action  of  the  Authority. 
The  Authority  reasoned  that  allowing  an  agency  to 
withdraw  recognition  from  an  incumbent  labor 
organization  during  the  pendency  of  an  action  to 
determine  that  very  issue  would  threaten  the  stability 
of  labor  relations.    The  Authority  found  that  the 
Agency  violated  the  Statute  by  its  actions  and  that 
the  Agency  was  obligated  to  continue  to  recognize 
and  deal  with  the  incumbent  Union  until  the 
representation  decision  became  final. 

AFGE  Local  1857,  AFL-CIO  (Sacramento  Air  Logistics 
Center),  North  Highland,  CA  and  Eloise  F.  Holdahl, 
48  FLRA  900,  No.  95  (November  19,  1993). 

The  Union  applied  for  attorney's  fees  under  the  Equal 
Access  to  Justice  Act  (EAJA),  5  U.S.C.  S  504,  and 
filed  an  exception  to  the  Administrative  Law  Judge's 
(ALJ)  recommendation  that  the  Authority  reject  the 
Union's  application.    The  Authority  noted  that  in  order 
to  avoid  imposition  of  attorney  fees  under  the  EAJA, 
the  General  Counsel  (GO  must  prove  that  Its  position 
in  the  underlying  ULP  case  had  a  reasonable  basis  in 
both  law  and  fact.    As  the  facts  were  not  in  dispute, 
the  issue  centered  on  the  GC's  legal  basis.   The 
Authority  agreed  with  the  GC's  argument  that  the 
only  existing  Authority  precedent  did  not  address  the 
issue  in  the  ULP  case  before  the  ALJ.    The  Authority 
concluded,  in  upholding  the  ALJ's  recommendation 
that  the  application  for  attorney's  fees  be  dismissed, 
that  the  GC's  position  in  the  underlying  ULP  case  had 
a  reasonable  basis  and,  therefore,  was  substantially 
justified. 

REPRESENTATION  CASE 

Dep't.  of  the  Interior,  Indian  Health  Service,  Gallup 
Indian  Medical  Center,  Gallup,  NM  and  Bemice 


Milane-Baca,  GIMC  Organizing  Committee  and  Navajo 
Area  Health  Care  Employees,  Local  1376,  LIUNA,  AFL- 
CIO  and  NFFE  Local  1749.  48  FLRA  890,  No.  94 
(November  18,  1993). 

The  Authority's  Regional  Director  (RD)  dismissed  the 
petitioner's  original  petition  challenging  another  labor 
organization's  status  as  exclusive  representative, 
because  the  accompanying  showing  of  interest  was 
obtained  through  a  grant  of  access  determined  to  be 
unlawful.    The  RD  found  that  5  2422.3(e)  of  the 
Authority's  Regulations  precluded  the  filing  of  a  new 
petition  for  a  90-day  period  from  the  date  the  RD's 
decision  and  order  became  final  and  that  a  decerti- 
fication IDRI  petition  filed  within  the  90-day  period 
should  be  dismissed  as  untimely  under  i  2422.3(e). 
The  Authority  granted  the  application  for  review. 

The  Authority  concluded  that  the  phrase  'rival  claim' 
in  i  2422.3(e)  of  the  Authority's  Regulations  Includes 
a  DR  petition.    The  Authority  held  that  the  plain 
wording  of  "rival  claim"  means  any  petition  which 
challenges  the  representation  status  of  an  incumbent 
representative.    The  Authority  found  that  under 
i  71 1 1(b)(1)(B)  of  the  Statute,  a  DR  petition 
constitutes  such  a  petition,  whether  filed  by  an 
individual  or  by  a  group.   The  Authority  further 
concluded  that  under  S  2422.3(e),  after  a  petition 
challenging  an  incumbent  union's  majority  status  is 
dismissed  or  withdrawn,  and  no  other  petition  filed 
under  S  2422.3(dl(1|  Is  pending,  the  incumbent  union 
and  agency  are  entitled  to  a  90-day  period  within 
which  to  make  an  agreement.    The  Authority  found 
that  the  disputed  DR  petition  constituted  a  rival  claim 
within  the  meaning  of  i  2422.3(e),  and  as  such,  was 
untimely.    Accordingly,  the  Authority  upheld  the  RD's 
decision  to  dismiss  the  petition. 


CASES  DECIDED  BY  THE  COURTS 

Immigration  and  Naturalization  Service,  U.S.  Border 
Patrol  V.  FLRA,  Nos.  92-701  19  &  92-70218  (9th  Cir. 
December  23,  1993). 

The  Ninth  Circuit  affirmed  the  Authority's  determina- 
tion that  the  agency  had  committed  unfair  labor 
practices  when  It  instituted  a  change  in  the  manner  in 
which  body  armor  was  worn  by  border  patrol  agents 
without  bargaining  with  the  union  over  the  impact  and 
implementation  of  the  change.    Resolving  a  matter  of 
first  impression  in  the  circuit,  the  court  joined  the  D.C., 
Second,  and  Fourth  Circuits  in  adopting  the  analysis 
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set  forth  in  the  Authorrty's  decision  in  Kansas  Army 
National  Guard,  21  F.L.R.A,  24  (19861  [KANG). 
KANC  held  that,  pursuant  to  5  U.S.C.  5  7106(b)(3), 
some  constraints  can  be  placed  on  management's 
rights  providing  a  proposal  does  not  excessively 
interfere  with  those  rights. 

The  court  also  found  that  a  union  bargaining 
proposal  involved  in  the  case  did  not  adversely  affect 
any  agency  security  concern  or  management 
decision.    Instead,  the  court  found  the  proposal 
'reasonable*  and  a  proper  subject  of  negotiation  to 
ameliorate  the  adverse  effect  of  wearing  body  armor 
in  the  Southwestern  Region  of  the  country. 

Dap't.  of  Commerce  v.  FLRA,  7  F.3d  243 
(D.C.  Cir.  1993). 

In  this  case,  the  D.C.  Circuit  denied  the  agency's 
petition  for  review  and  granted  the  Authority's 
application  for  enforcement  of  a  decision  holding 
negotiable  a  proposal  establishing  competitive  areas 
for  reduction-in-force  purposes.   Relying  upon 
5  U.S.C.  f  7123(c).  the  court  held  that  it  lacked 
jurisdiction  to  rule  on  the  agency's  objections  relating 
to  the  application  of  the  proposal  to  supervisory 
employees.    The  court  found  that  there  were  no 
extraordinary  circumstances  excusing  the  Agency's 
failure  to  make  such  an  objection  to  the  Authority, 
nor  were  there  extraordinary  circumstances  excusing 
the  Agency's  failure  to  file  a  motion  for  reconsi- 
deration, even  though  the  Authority  raised  and 
resolved  the  supervisory  Issue  on  its  own. 

National  Treasury  Employees  Union  v.  FLM, 
No.  92-1335  (D.C.  Cir.  November  10,  1993). 

In  an  unpublished  memorandum  decision,  the  D.C. 
Circuit  denied  NTEU's  petition  for  review  of  an 
Authority  decision  holding  nonnegotiable  three 
proposals  permitting  employees  to  consume  food  and 
drink  in  an  agency's  computer  rooms  and  tape  library. 
The  court  first  agreed  with  the  Authority  that, 
pursuant  to  5  U.S.C.  S  7123(c),  the  court  lacked  the 
authority  to  entertain  the  Union's  challenge  to  the 
Authority's  ruling  that  the  proposals  directly 


interfered  with  management's  right  to  determine  its 
internal  security  practices,  since  that  issue  had  not 
been  raised  before  the  Authority  in  the  first  instance. 

Next,  in  determining  whether  the  proposals  were 
appropriate  arrangements  for  adversely  affected 
employees,  the  court  afforded  'considerable 
deference'  to  the  Authority's  balancing  of  management 
and  employee  interests  under  the  'excessive  inter- 
ference" test  and  found  that  the  record  sufficiently 
supported  the  weights  assigned  by  the  Authority  to 
those  Interests. 

Headquarters,  U.S.  Air  Force  v.  FLRA.  No.  92-1 1 75 
(D.C.  Cir.  November  12.  19931. 

In  another  unpublished  memorandum  decision,  the  D.C. 
Circuit  denied  the  Air  Force's  petition  for  review  of  an 
Authority  unfair  labor  practice  determination.    Relying 
on  the  Authority's  prior  decision  in  Oep't.  of  the  Air 
Force.  Scott  Air  Force  Base,  IL,  35  FLRA  844  (1 990), 
the  court  affirmed  the  Authority's  determination  that 
the  Air  Force  committed  an  unfair  labor  practice  when 
it  directed  officials  at  Scott  Air  Force  Base,  to  issue 
notices  of  a  proposed  furlough  to  civilian  bargaining 
unit  employees  without  first  affording  the  Union 
appropriate  notice  and  an  opportunity  to  bargain. 

Dep't.  of  Veterans  Affairs  v.  FLHA,  No.  92-1213 
(D.C.  Cir.  November  12,  1993). 

In  this  case,  the  D.C.  Circuit  remanded  an  Authority 
negotiability  decision  to  the  Authority  to  redetermine 
the  negotiability  of  certain  proposals  concerning 
*hybrid*  employees  of  the  VA.    In  this  connection,  the 
court  rejected  the  Authority's  interpretation  of 
i  7403(f)(3)  of  the  Veterans  Health  Statute  that  the 
bargaining  proposals  involved  were  'matters  relating  to 
...  grievance  procedures.*    Rather,  the  court 
determined  that  S  7403|f)(3)  only  includes  as 
negotiable:  (i)  the  procedures  for  filing,  processing  and 
resolving  grievances;  III)  the  scope  of  the  grievance 
procedures;  and  (ill)  questions  of  arbitrability  of 
grievances  that  are  not  satisfactorily  resolved  through 
applicable  grievance  procedures. 
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Introductory  Remarks  of  General  Counsel  Swerdzewski 

Mr.  Swerdzewski.  I  would  like  to  echo  the  comments  that  Chair- 
man McKee  made.  This  is  a  very  challenging  time  for  us.  I  have 
been  working  now  for  about  four  months,  and  we  in  the  General 
Counsel's  office  have  done  many  things  for  reinvention  in  a  couple 
of  areas,  one  of  which  is  that  we  sent  out  a  customer  survey  to 
2,200  of  our  parties  with  labor  and  management  and  gotten  results 
back.  The  results  indicate  to  us  areas  that  we  need  to  change  our 
policies,  improve  our  practices,  try  to  help  the  parties  more  in 
areas  that  we  may  not  have  been  providing  sufficient  support  in 
the  past. 

We  have  also  completed  an  internal  survey  of  our  own  staff  to 
see  how  they  are  dealing  with  the  parties  and  also  their  attitudes 
about  the  workload. 

One  major  problem  we  have  is  that  our  caseload  has  skyrocketed, 
and  we  are  now  in  the  posture  of  having  almost  248  cases  per  field 
agent.  Over  the  last  year,  we  have  lost  11  people.  Based  on  our  cur- 
rent budget  situation,  we  will  not  be  able  to  fill  those  positions, 
eight  of  which  were  professionals  and  four  of  the  eight  are  high 
grades.  Those  positions  will  remain  never  to  be  filled. 

This  has  created,  as  noted  in  our  budget  estimation,  quite  a  prob- 
lem for  us  because  as  of  today  we  have  over  660  over  age  ULP 
cases.  Normally  we  only  carry  less  than  100.  A  lot  of  this  is  be- 
cause of  lack  of  staff,  and  also  to  echo  once  again  what  Chairman 
McKee  said,  our  efforts  in  the  area  of  partnership. 

We  have  a  tremendous  demand  for  the  partnership.  As  an  exam- 
ple, week  before  last  I  was  in  Panama  dealing  with  the  Panama 
Canal  Commission,  and  we  are  undertaking  an  effort  there  to  help, 
using  partnership  as  the  bedrock,  to  help  the  Panamanian  govern- 
ment and  U.S.  Government  and  the  Commission  to  develop  essen- 
tially a  semi-autonomous  labor  relations  commission,  to  help  with 
what  will  be  an  important  activity  for  the  U.S.  (Government. 

We  are  very  involved  in  partnership  at  the  regional  offices.  We 
have  11  people  now  who  are  in  one  form  or  another  involved  in 
helping  the  parties.  The  problem  we  have  is  that  the  demand  is 
vast.  As  an  example,  as  Chairman  McKee  mentioned,  the  Depart- 
ment of  Defense  alone  has  1,800  bargaining  units. 

The  partnership  is  not  simply  an  issue  that  goes  at  the  national 
level.  It  is  an  issue  which  goes  down  to  every  activity,  every  rela- 
tionship with  management.  We  are  trying  the  best  we  can  to  pro- 
vide services  to  help  these  parties.  We  are  initially  working  at  the 
national  level,  but  we  are  also  endeavoring  to  help  agencies  which 
are  having  problems  at  the  local  level  provide  service. 

The  Executive  Order  has  created  a  changed  atmosphere  in  labor 
relations,  and  I  think  it  is  an  attitude  that  we  must  take  advantage 
of,  the  labor-management  changes,  in  the  way  they  deal  with  each 
other.  We  have  the  ability.  It  is  just  that  our  staff  is  very  strained 
with  a  huge  amount  of  over  age  cases  and  new  ULPs. 

We  also  have  400  cases  in  appeals  that  are  over  age  that  are 
pending  and  when  I  started  my  term,  700  ULP  complaints  had  to 
be  prosecuted,  and  with  the  reduction  in  staff,  it  is  causing  quite 
a  bit  of  strain. 
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What  we  are  trying  to  do  through  our  reinventing  is  develop  new 
systems  of  looking  at  our  cases  to  maximize  the  statute,  to  make 
sure  the  statute  is  being  used  properly  and  we  are  properly  looking 
at  cases  across  the  board  for  all  of  our  regions,  at  the  same  time, 
be  responsive  to  the  customers,  which  is  why  we  developed  our  cus- 
tomer surveys. 

Many  of  these  efforts  are  going  on  all  at  the  same  time  because 
we  have  in  a  sense  some  catching  up  to  do.  There  has  been  no  Gen- 
eral Counsel  for  quite  a  period  of  time  in  the  past  three  years  and 
we  are  trying  to  put  many  of  these  new  initiatives  into  effect,  and 
because  I  think  in  many  respects  it  is  an  historic  opportunity  to 
chEinge  relationships. 

I  just  came  this  morning  from  a  meeting  at  VA  where  we  are 
going  to  work  with  VA  on  developing  an  alternative  dispute  resolu- 
tion system  that  hopefully  will  start  to  deal  with  our  larger  filers, 
of  ULPs  in  the  system.  These  are  the  types  of  efforts  we  are  trying 
to  place  a  priority  on  because  they  can  bear  fruit. 

In  the  meantime,  we  still  have  to  provide  the  best  service  we  can 
to  our  individual  parties  and  those  are  the  types  of  efforts  that  we 
are  going  forward  with  to  try  to  help  this  new  environment  that 
is  being  created  by  the  Executive  Order  partnership. 

Mr.  HOYER.  Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  JOSEPH  SWERDZEWSKI 

GENERAL  COUNSEL 

FEDERAL  LABOR  RELATIONS  AUTHORITY 

BEFORE  THE  SUBCOMMITTEE  ON  TREASURY, 

POSTAL  SERVICE  AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRIATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

FISCAL  YEAR  1995  APPROPRIATION  REQUEST 

Mr.  Chairman  and  Distinguished  Members  of  the  Committee: 

It  is  my  pleasure  to  appear  before  you  today.    I  was  appointed  as  General  Counsel  of  the 
Federal  Labor  Relations  Authority  on  November  9,  1993.   The  position  of  General  Counsel 
had  been  vacant  since  January  26,  1993.    During  times  when  there  is  no  General  Counsel, 
the  regional  offices  of  the  FLRA  may  not  issue  complaints  on  unfair  labor  practice  charges 
that  are  found  to  have  merit,  nor  can  the  Office  of  General  Counsel  (OGC)  decide  appeals  of 
dismissal  of  charges  by  regional  offices.   Consequently,  upon  my  appointment,  there  was  a 
backlog  of  approximately  700  unfair  labor  practice  complaints  awaiting  hearing,  and  over 
500  appeals  awaiting  decision.    It  is  anticipated  that  it  will  take  up  to  18  months  to  work 
through  these  backlogs. 

The  OGC  continues  to  see  increasing  caseloads  in  the  face  of  decreasing  resources.    The 
most  telling  statistic  is  that  based  on  current  caseload  projections,  the  total  aimual  caseload 
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per  agent  will  increase  to  248  cases  in  Fiscal  Year  1994,  compared  to  101  per  agent  in  Fiscal 
Year  1986.    We  have  just  completed  a  customer  survey  of  both  labor  and  management  and 
will  be  analyzing  the  impact  that  the  dramatic  increase  in  caseload  per  agent  has  had  on 
labor-management  relations  in  the  Federal  sector.    Our  preliminary  indications  are  that  the 
quality  of  our  case  work  has  suffered.    During  Fiscal  Years  1994  and  1995,  we  will  be 
formulating  new  policies  and  procedures  that  hopefully  will  restore  the  quality  to  our  work 
that  both  labor  and  management  deserve.    In  this  regard,  we  have  already  undertaken  an 
initiative  to  reorganize  the  structure  of  the  OGC,  given  the  current  fiscal  environment,  to 
develop  the  best  regional  office  structure  and  best  distribution  of  caseload  among  the  regions. 
Our  aim  is  to  have  as  many  employees  as  possible,  actually  processing  cases  given  the  limits 
of  the  current  budget.   This  will  be  accomplished  by  reducing  the  number  of  supervisors  and 
clerical  employees  and  converting  these  positions  to  case  processing  activities.    These 
streamlining  efforts,  however,  will  only  yield  2-3%  more  case  processing  capacity. 

A  further  initiative  is  also  being  undertaken  to  create  a  uniform  approach  to  the  exercise  of 
prosecutorial  discretion.   Because  of  the  loss  of  10%  of  our  prosecutorial  staff  over  the  past 
fiscal  year,  and  the  significant  backlog  of  unprosecuted  cases,  we  will  have  to  be  very 
selective  with  respect  to  those  cases  we  prosecute,  and  only  prosecute  the  most  serious  cases 
leaving  many  otherwise  meritorious  cases  to  be  dismissed.   This  new  approach  will 
emphasize  placing  a  priority  on  expediting  the  prosecution  of  the  most  significant  cases. 

The  President's  Executive  Order  12871  "Labor-Management  Partnerships"  has  provided  new 
opportunities  for  improved  labor  relations  in  the  Federal  sector.    The  Executive  Order  calls 
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for  the  development  of  a  partnership  relationship  between  labor  and  management.   It 
emphasizes  the  relationship  aspect  of  labor  relations  and  not  the  respective  rights  and 
obligations  of  labor  and  management  contained  on  the  Federal  Service  Labor-  Management 
Relations  Stamte.   The  OGC  has  begim  to  work  with  both  labor  and  management  at  various 
levels  and  with  various  agencies  throughout  the  Federal  government  to  start  the  process  of 
changing  the  adversarial  namre  of  labor  relations  to  one  of  partnership.   There  is  great 
potential  that  partnerships  will  change  the  way  Federal  sector  labor  relations  is  conducted  for 
the  better.    The  OGC  is  committed  to  furthering  the  aim  of  the  Executive  Order.    However, 
in  many  respects  nurturing  a  partnership  requires  more  resources  and  different  skills  than 
continuing  in  the  past  adversarial  mode.   We  are  reinventing  ourselves  to  not  just  provide  the 
services  requested  of  us  in  the  past,  but  also  meet  the  tremendous  demand  for  new  services. 

We  have  already  received  over  twice  as  many  requests  for  training  this  year  as  last.    Many 
of  these  requests  require  the  design  of  totally  new  initiatives  and  programs  to  meet  the 
demands  of  partnership.   We  are  meeting  this  challenge  to  the  best  of  our  ability,  within  the 
confines  of  resources  already  stretched  to  the  limit  by  the  normal  requirements  of  our 
statutory  duties. 

As  a  result  of  this  demand  for  new  services  and  the  already  existing  backlog  of  cases,  I 
foresee,  at  a  minimum,  a  25%  increase  in  the  backlog  of  cases  at  the  end  of  Fiscal  Year 
1995.   While  many  of  the  new  techniques  and  strategies  we  are  employing  to  deal  with  the 
caseload  should  be  helpful,  the  prognosis  is  for  continuing  backlogs.    It  is  hoped  that  our 
efforts  at  fostering  labor-management  partnership  will  at  some  point  start  a  significant 
downward  trend  in  case  filings. 
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Mr.  Chairman,  this  concludes  my  prepared  remarks.    I  welcome  an  opportunity  to  answer 
any  questions  you  and  the  Members  of  your  Committee  may  have. 
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Mr.  HOYER.  Mr.  Brubeck,  welcome.  You  are  right  on  time. 

Mr.  Brubeck.  Sorry  I  am  late,  sir.  I  dashed  right  from  the  air- 
port as  fast  as  the  plane  came  in. 

Mr.  HOYER.  I  just  assumed  that  you  knew  Ms.  McKee  and  Mr. 
Swerdzewski  were  going  to  take  15  minutes,  so  you  just  figured 
you  would  come  in  right  as  they  concluded.  You  hit  it  right  on  the 
nose.  We  would  be  glad  to  hear  from  you. 

Introductory  Remarks  of  FSIP  Chairman  Brubeck 

Mr.  Brubeck.  Mr.  Chairman  and  distinguished  Members  of  the 
committee,  my  name  is  Edwin  D.  Brubeck  and  this  is  the  third  op- 
portunity I  have  had  to  appear  before  you  as  Chairman  of  the  Fed- 
eral Service  Impasses  Panel,  a  position  to  which  I  was  appointed 
in  December  1991.  I  was  originally  appointed  in  March  1990  by 
President  Bush  to  be  one  of  seven  panel  members  provided  for  in 
Section  7119  of  the  Federal  Labor-Management  Relations  Statute. 

The  current  panel  members  are  Mr.  N.  Victor  Goodman,  Charles 
A.  Kothe,  and  Mr.  Daniel  H.  Kruger. 

Ever  since  I  have  held  this  office,  our  focus  has  been  to  be  more 
responsive  to  our  clients.  In  support  of  that  goal,  in  fiscal  year 
1993,  we  were  able  to  use  funds  from  a  lapsed  professional  position 
to  designate  panel  members  to  engage  in  increased  face-to-face  as- 
sistance as  well  as  staff,  40  percent  more  than  the  prior  fiscal  year. 

As  a  result,  we  have  had  a  significant  increase  in  the  number  of 
voluntary  settlements  from  the  previous  fiscal  year,  and  an  im- 
provement in  case  processing  times  and  in  members'  understanding 
of  the  legal  and  regulatory  framework  surrounding  the  Federal 
workplace  as  well  as  the  practical  problems  therein. 

We  have  heard  repeatedly  from  our  clients  that  they  want 
quicker  dispute  resolution.  Our  stated  goal  for  next  year  is  a  me- 
dian time  of  100  days  for  all  case  dispositions. 

In  the  past  fiscal  year,  we  reduced  issuance  of  decisions  and  or- 
ders where  terms  are  imposed  by  15  percent,  from  82  to  70.  Labor- 
management  partnerships,  dispute  resolution  experts  generally, 
and  the  panel  since  its  inception  in  1970,  stress  the  superiority  of 
voluntary  settlements  over  imposed  terms. 

We  aim  to  continue  our  efforts  to  that  effect,  especially  in  light 
of  this  administration's  focus  including  reducing  the  work  force 
where  bargaining  obligations  are  not  only  involved  but  must  ad- 
dress some  of  the  most  difficult  issues,  many  of  which  have  not  pre- 
viously been  subject  to  the  hard  give  and  take  of  collective  bargain- 
ing. 

Already,  we  are  providing  assistance  where  the  parties  have  been 
unable  thus  far  to  agree  upon  issues  involved  with  prospective  re- 
ductions in-force.  I  am  pleased  to  report  that  we  have  had  some 
success  in  helping  craft  voluntary  agreements,  for  example.  Depart- 
ment of  Treasury,  Office  of  Thrift  Supervision,  Washington,  D.C., 
and  Local  3295,  AFGE,  AFI^CIO,  Case  Numbers  94  FSIP  3  and 
10.  Such  disputes  are  accorded  priority  and  are  also  labor  intensive 
and  psychologically  taxing. 

In  this  regard,  and  in  the  wake  of  Executive  Order  12871,  we  are 
dealing  with  shifting  sands,  so  to  speak.  That  is,  we  must  invest 
added  staff  time  in  attempting  to  discern  how  unresolved  disputes 
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fit  within  the  current  statutory  framework  prior  to  our  asserting 
jurisdiction. 

Smoking  issues  continue  to  arise,  but  I  am  pleased  to  report  that 
we  have — been  somewhat  more  successful  in  getting  voluntary  res- 
olutions. We  have  continued  our  search  for  innovative  procedures 
to  promote  settlements.  For  example,  parties  have  been  directed  to 
select  a  private  fact-finder  to  make  a  record  upon  which  the  panel 
can  base  its  final  action,  if  no  settlement  results  from  the  parties, 
working  with  the  fact-finder  who,  in  some  instances,  has  been  dele- 
gated recommendation-making  powers.  While  there  has  been  lim- 
ited success  with  settlements,  most  often  the  panel  has  been  called 
upon  to  impose  terms  in  at  least  some  of  the  issues  in  dispute. 

We  await  the  impact  of  Executive  Order  12871  and  which  issues 
may  defy  the  best  efforts  of  the  parties  to  resolve  with  the  ex- 
panded scope  of  bargaining  and  new  partnership  arrangements.  We 
continue  to  focus  on  decreasing  the  time  for  disposition  of  disputes 
brought  before  us  and  are  pleased  to  note  that  we  began  fiscal  year 
1994  with  a  backlog  of  less  than  one  month,  having  begun  the  fis- 
cal year  with  a  backlog  of  2.5  months.  This  could  be  accomplished 
only  with  a  committed  staff  effort. 

Balancing  our  resources  to  maximize  face-to-face  assistance,  in 
pursuit  of  enhanced  understanding  of  the  workplace  problems  and 
negotiated  settlements  often  tends  to  prolong  the  time  a  given  case 
is  before  us,  however.  The  median  time  for  all  dispositions  was  123 
days.  Our  goal  for  this  fiscal  year  is  to  shorten  that  time  to  100 
days  by  completing  investigations  in  65  median  days.  This  is  what 
not  only  the  panel,  under  my  leadership,  holds  to  be  a  prime  focus, 
it  is  also  that  of  our  clients. 

Our  current  pending  caseload,  as  of  January  31,  1994,  is  47.  In 
fiscal  year  1993,  we  had  280  dispositions  and  88  cases  pending  at 
its  close.  We  anticipate  those  numbers  to  be  300  and  65,  respec- 
tively, this  fiscal  year. 

We  must,  of  course,  prioritize  investigations  as  well  as  proce- 
dural determinations  to  give  preference  to  situations  involving 
strike  threats,  large  bargaining  units,  issues  such  as  those  flowing 
from  the  reductions  in-force,  including  an  already  anticipated  in- 
creased need  for  assistance  from  the  foreign  service  agencies,  and 
health  and  safety  issues  such  as  environmental  differential  pay. 

We  expect  to  meet  our  goal  of  being  current  in  fiscal  year  1995. 

A  foreseeable  change  that  carries  with  it  the  possibility  of  a  drag 
on  case  processing  times  is  the  expiration  of  three  members'  terms 
in  January  and  two  more  in  1995.  We  have  all  experienced  the 
need  for  some  time  before  we  are  conversant  with  the  peculiarities 
of  the  Federal  sector  labor  relations  scheme  and  are  able  to  func- 
tion independently.  This  is  even  more  true  during  this  time  of  un- 
precedented change. 

Turning  now  to  the  effect  of  Executive  Order  12871,  while  we  ap- 
plaud the  President's  labor-management  partnership  initiatives,  we 
do  not  foresee  a  change  in  the  near  term  in  the  party's  ability  to 
fashion  reasonable  accommodations  to  these  expanded  subjects  of 
negotiation. 

There  is  more  likely  to  be  a  measure  of  selectivity  employed  as 
to  which  approach  lends  itself  to  the  particular  circumstances  in- 
volved. This  is  based  upon  the  anecdotal  experience  of  those  parties 
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that  have  already  gained  some  degree  of  trust  and  expertise  with    I 
the  more  advanced  approaches  to  workplace  issues. 

Nevertheless,  to  the  extent  that  parties  requesting  panel  assist- 
ance are  oriented  to  interest-based  bargaining,  they  should  be  more 
receptive  to  voluntary  settlements.  This  could  result  in  further  re- 
duction in  imposed  terms,  especially  in  conjunction  with  increased 
face-to-face  assistance. 

While  the  focus  is  on  dispute  resolution,  we  also  support  and  co- 
operate with  the  Authority's  leadership  in  the  labor-management 
cooperation  sphere.  It  is  essential  that  the  parties  within  our  juris- 
diction have  information  with  which  they  can  make  informed 
choices  as  to  how  to  most  effectively  resolve  their  disputes.  j 

To  the  extent  we  can  respond  to  requests  for  such  assistance  j 
from  the  parties,  without  putting  undue  strain  on  resources,  we  try  i 
to  respond  in  the  affirmative.  With  the  administration's  initiative  ' 
on  streamlining  government  and  establishing  partnership  councils,  I 
this  has  become  even  more  important.  ' 

I  would  be  pleased  to  respond  to  any  questions  that  you  may 
have,  either  now  or  later.  ' 

Mr.  HOYER.  Thank  you  very  much,  Mr.  Brubeck.  We  appreciate  ' 
that  testimony. 

[Mr.  Brubeck's  biograph  follows:] 
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FTE  ALLOCATION 

Mr.  HOYER.  First  of  all,  let  me  ask  you  about  the  employees. 
Somebody  mentioned  minus  11.  I  think  you  mentioned  a  figure, 
minus  11.  As  I  read  the  FTEs  for  1993,  1994  and  1995,  you  had 
245  FTEs  in  1993,  the  same  number  in  1994,  and  propose  241  in 
1995. 

Are  those  the  same  numbers  you  have? 

Ms.  McKee.  Yes. 

Mr.  HOYER.  Now,  when  you  say  decreased  11,  what  do  you 
mean? 

Ms.  McKee.  Part  of  the  problem  is  that  we  already  have  vacan- 
cies. Because  of  the  budget  process  we  anticipate  a  continual  de- 
crease in  the  number  of  employees  over  a  long  period  of  time,  if  you 
fill  the  positions,  even  if  you  have  got  them,  you  are  going  to  have 
to  let  the  people  go  in  another  year.  So,  we  continue  to  hold  vacan- 
cies in  order  not  to  hire  people  that  we  are  going  to  have  to  let  go. 
That  is  part  of  this  string  of  downsizing  here. 

Mr.  HOYER.  The  prospect  is  that  next  year  will  be  what  number? 
In  other  words,  you  are  anticipating  1996  will  be  a  lower  FTE  allo- 
cation and  therefore  in  order  to  fill  them 

Ms.  McKee.  Yes.  I  will  say  that  for  our  agency,  the  locality  and 
comparability  will  take  about  $850,000  out  of  our  budget  next  year 
because  our  staffing  is  fairly  high  in  terms  of  its  level  of  GS  and 
SES,  because  we  have  a  lot  of  attorneys  and  that  sort  of  worker 
level  is  GS  13  or  GS  14. 

NUMBER  OF  ATTORNEY  POSITIONS 

Mr.  HOYER.  How  many  attorneys  do  you  have? 

Ms.  McKee.  It  is  about  half  the  staff,  I  think.  About  100. 

Mr.  Hoyer.  Over  100? 

Ms.  McKee.  Yes  including  vacancies,  it  is  slightly  over  100. 

Mr.  Hoyer.  Average  grade,  14? 

Mr.  Swerdzewski.  Thirteen. 

Ms.  McKee.  Thirteen.  And  we  have  seven  regional  directors  who 
are  SES.  Each  Member  has  an  SES  person  on  their  staff.  There  is 
an  SES  person  in  the  Federal  Service  Impasses  Panel,  and  then  we 
have  the  six  administrative  Law  Judges,  so  we  have  a  fairly  high 
level  staff. 

Mr.  Hoyer.  I  think  I  have  read  82  percent — 79  percent  personnel 
compensation  and  benefits. 

Ms.  McKee.  Right. 

RENTAL  PAYMENTS  TO  GSA 

Mr.  Hoyer.  Now,  your  rental  payments  to  GSA  went  up  you  in- 
dicate. 

Ms.  McKee.  Yes.  That  is,  it  always  comes  on  stream  every  year 
with  inflation  pretty  much.  When  we  moved,  we  actually  were  pay- 
ing less  rent  than  we  were  where  we  were  located  before,  even 
though  we  are  in  a  much  better  building  and  in  a  much  better  loca- 
tion. But  because  of  the  ability  to  deal  in  a  market  with  reduced 
rent,  the  building  had  been  empty  for  a  couple  of  years,  so  they 
were  very  anxious. 

Mr.  Hoyer.  So  you  got  a  better  deal. 
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Ms.  McKee,  So  we  got  a  better  deal,  but  GSA  negotiates  that 
deal,  so  in  addition  to  what  they  may  be  charging  as  rent,  we  pay 
a  6  percent  fee  to  GSA. 

Mr.  HOYER.  Ms.  McKee,  I  asked  that  question  because,  for  the 
most  part,  agencies  are  reporting  less  rent.  The  budget  that  0MB 
presented  is  based  upon  fair  market  value  rather  than  purchase 
values. 

In  some  respects,  0MB  is  shortchanging  the  Federal  Building 
Fund,  but  that  aside,  you  are  going  to  be  paying  actually  more  dol- 
lars this  year  than  you  paid  last  year? 

Ms.  McKee.  Yes,  but  it  would  be  less  than  we  would  have  been 
paying  if  we  had  stayed  where  we  were.  That  is  complicated. 

Mr.  HOYER.  No,  no.  I  understand.  What  did  you  pay  last  year  in 
rent? 

Ms.  McKee.  $2.4  million. 

Mr.  Hoyer.  $2.4.  And  you  are  allocating  for  fiscal  year  1995? 

Ms.  McKee.  $2.5. 

Mr.  Hover.  And  if  you  had  stayed  at  the  old  place,  how  much 
would  you  have  paid? 

Mr.  Kopper.  I  think  the  initial  estimate  was  somewhere  around 
$2.7. 

fee  collection  authorization 

Mr.  Hoyer.  All  right.  Now,  FLRA  proposes  that  we  include  lan- 
guage allowing  it  to  collect  fees  from  conference  participants.  You 
mentioned  that  in  your  statement.  How  much  do  you  expect  to  col- 
lect from  such  fees? 

Ms.  McKee.  It  would  be  a  minimum  amount.  We  probably  are 
charging  about  $30  or  $40  per  attendee  at  these  arbitration  sympo- 
siums. It  varies  a  little  bit  as  to  the  location  and  the  costs  at  any 
given  hotel  because  we  are  including  meals  in  those  costs,  but  it 
is  a  very  minimum  amount. 

Mr.  Hoyer.  What  is  your  projected  net  for  fiscal  year  1995? 

Ms.  McKee.  Oh,  I  was  thinking  of  1994.  Sorry.  This  year  if  we 
hold  10  symposiums  at  $50  a  person,  average  it  out  say  to  $50  a 
person,  and  we  have 

Mr.  Hoyer.  How  many  people  you  have  participating? 

Ms.  McKee.  We  have  500  attendees. 

Mr.  Hoyer.  Is  that  $25,000? 

Ms.  McKee.  Yes. 

Mr.  Hoyer.  Is  the  expectation  that  fiscal  year  1995  would  be  ap- 
proximately the  same  or  if  you  are  increasing  fees 

Ms.  McKee.  It  probably  will  be  less  because  we  would  have  cov- 
ered a  lot  of  territory  by  the  time  we  finish  this  year. 

Mr.  Hoyer.  So  your  expectations 

Ms.  McKee.  It  would  be  less  than  that. 

Mr.  Hoyer.  How  much  do  you  currently  spend  on  training  and 
conferences? 

Ms.  McKee.  We  have  a  training  budget  that  runs  about  $65,000. 

Mr.  Kopper.  FLRA  sponsored  training  events  and  conferences 
cost  about  $8,000  for  each  incident. 

Mr.  Hoyer.  So  you  had  10? 

Ms.  McKee.  $8,000  for  each  incident. 

Mr.  Hoyer.  $80,000. 


596 

Mr.  KOPPER.  That  does  not  include  salaries  and  benefits.  That  is 
just  the  incidental  cost  of  travel,  setting  up,  etcetera. 

Ms.  McKee.  I  see  what  you  mean.  I  am  sorry.  I  mistook  what 
you  were  asking  me. 

Mr.  HOYER.  Then  am  I  correct  that  the  fees  do  not  offset  the 
costs  of  the  conferences? 

Ms.  McKee.  That  is  correct,  because  we  don't  offset  the  staff 
time. 

Mr.  HOYER.  Staff  time  is  not  included  in  the  $80,000? 

Ms.  McKee.  That  is  right. 

Mr.  HOYER.  If  the  cost  of  putting  on  10  conferences  was  $80,000 
and  you  are  losing  $55,000  on  the  conferences 

Mr.  KoPPER.  The  $25,000  would  be  for  remaining  conferences  in 
fiscal  year  1994.  We  currently  do  not  have  authority  to  collect  fees 
from  non-Federal  participants.  Everything  being  whole,  we  would 
recover  the  $80,000.  That  is  the  intent  in  fiscal  year  1995. 

Mr.  Hover.  So  the  proposal  is  to  recover  all  the  incidental  costs, 
not  the  salary  costs  because  you  don't  attribute  them  to  the  con- 
ference, but  the  incidental  costs  which  would  be  room  rentals, 
travel 

Mr.  KopPER.  Instructional  materials,  supplies,  things  like  that, 
yes,  Mr.  Chairman. 

Mr.  HOYER.  What  effect,  if  any,  will  this  have  on  attendance,  do 
you  believe? 

Ms.  McKee.  We  don't  think  any.  We  have  to  charge  something 
now  and  we  have  to  use  an  outside  provider  to  do  it,  and  we  have 
not  had  any  problem  with  attendance. 

GENERAL  COUNSEL  WORKLOAD 

Mr.  HOYER.  Now,  counsel,  you  referenced  your  work  load,  101  to 
248  cases  per  agent. 

Mr.  SwERDZEWSKi.  Yes. 

Mr.  HOYER.  What  would  be  an  ideal  work  load? 

Mr.  SwERDZEWSKI.  We  would  like  to  see — an  ideal  work  load  is 
approximately  100  cases  per  agent. 

Mr.  HOYER.  So  about  250  percent  of  ideal  will  be  the  expectation 
for  fiscal  year  1995? 

Mr.  SwERDZEWSKi.  Yes,  sir. 

QUALITY  STANDARDS 

Mr.  HoYER.  Now,  how  do  you  define  and  measure  the  quality  of 
output  and  what  impact  do  you  expect  this  increase  to  have  on 
quality? 

Mr.  SWERDZEWSKI.  One  of  our  problems  addressed  by  our  cus- 
tomer survey  is  that  we  have  never  really  had,  as  General  Counsel, 
a  definition  of  what  quality  is,  and  with  part  of  our  reinvention  ef- 
forts, we  have  been  working  internally  with  our  employees,  union 
and  management  to  define  what  quality  is. 

A  number  of  the  surveys  we  have  gotten  back — we  had  2,200;  we 
got  back  about  700,  indicated  that  the  parties,  both  labor  and  man- 
agement, have  problems  with  the  quality  of  the  work  we  are  doing 
in  terms  of  our  effectiveness  and  communication  with  them.  Some 
of  our  efforts  in  using  alternative  methods  of  investigations,  such 
as  use  of  the  telephone  versus  on  site,  they  have  many  difficulties 
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with  because  they  don't  think  that  is  an  effective  method  in  terms 
of  quahty. 

What  we  are  trying  to  do  right  now  is  come  up  with  a  quality 
standard  and  develop  quality  as  a  way  of  life  for  our  employees. 
The  problem  has  been  they  have  had  such  a  crush  of  caseload  for 
so  many  years,  they  have  simply  gotten  used  to  pushing  cases  as 
quickly  as  they  possibly  can  without  a  thought  of  the  impact  that 
it  has  to  labor  and  management. 

Right  now  it  is  a  problem  that  we  have.  It  is  a  culture  that  I  am 
very  determined  to  change,  and  my  regional  directors,  who  I  have 
already  met  with  once  on  a  retreat  to  deal  with  this  issue,  are  also 
determined  to  change. 

Mr.  HOYER.  How  will  you  effect  that?  Obviously  to  some  degree 
that  will  be  caseload  related,  will  it  not? 

Mr.  SWERDZEWSKI.  In  what  terms 

Mr.  HOYER.  The  greater  the  caseload,  the  greater  the  impetus  to 
get  cases  out  of  the  way. 

ALTERNATIVE  DISPUTE  RESOLUTION  AT  THE  VETERANS 

ADMINISTRATION 

Mr.  SwERDZEWSKi.  Hopefully  we  will  see  some  benefits.  As  I 
mentioned  earlier,  working  with  VA,  we  can  work  with  VA  to  de- 
velop an  alternative  dispute  resolution  system.  They  can  thereby 
handle  their  own  cases  with  our  various  types  of  assistance,  but 
not  anywhere  near  to  the  degree  we  have  to  handle  them  one  at 
a  time. 

Mr.  HoYER.  Why  does  VA  generate  most  of  your  cases? 

Mr.  SwERDZEWSKl.  Frankly  a  lot  of  it  has  to  do  with  the  fact  that 
they  have  177  separate  locations.  They  have  a  decentralized  labor 
relations  system  even  though  they  have  the  one  bargaining  unit  for 
a  majority  of  employees,  and  a  lot  of  the  issues  that  they  have  are 
localized  at  each  individual  hospital  dealing  with  their  working 
conditions,  and  a  lot  of  it  has  to  do,  frankly,  with  the  health  care 
industry  and  the  changes  and  pressures  put  on  the  employees  in 
that  industry  and  particularly  the  VA.  They  have  now  become  our 
largest  filer. 

Mr.  HoYER.  What  percentage  of  the  caseload  of  248  would  be  VA 
for  an  agent?  50  percent? 

Mr.  SwERDZEWSKl.  No,  not  that  much  because  VA  provides  about 
1,500  out  of  the  10,000,  approximately  9,500  total  we  receive  a 
year. 

Mr.  HoYER.  So  about  15  percent,  14  percent? 

Ms.  McKee.  I  spoke  to  the  VA,  who  was  trying  to  do  something 
several  years  ago,  and  I  spoke  at  one  of  their  sessions  but  it  seems 
to  be  a  long  haul  for  them  to  come  to  grips  with  their  labor  rela- 
tions problems. 

Mr.  HOYER.  Could  you  provide  us — did  you  make  a  written 
speech  to  them? 

Ms.  McKee.  Probably,  I  will  check. 

Mr.  HOYER.  Would  you  provide  us  with  that  text? 

Ms.  McKee.  Sure,  I  will  provide  it. 

[The  information  follows:] 
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TALKING  POINTS  FOR  REMARKS  AT 

LABOR  RELATIONS  BRIEFING 

FOR 

VETERANS  ADMINISTRATION'S  EXECUTIVES 

Monday,  May  21,  1990 
RAMADA  RENAISSANCE  TECHWORLD 


COMPLIMENT  VETERANS  ADMINISTRATION'S  SECRETARY  AND  STAFF 
FOR  ORGANIZING  CONFERENCE. 

FIRST  TIME  A  DEPARTMENT  HAS  ACKNOWLEDGED 

THE  IMPORTANCE  OF  LABOR-MANAGEMENT  RELATIONS  AT 
THIS  HIGHEST  LEVEL.    YOU  ARE  TO  BE  COMMENDED. 

FOR  TOO  LONG  THE  FED.  DEPARTMENTS  AND  AGENCIES  HAVE  LEFT 

LABOR-MANAGEMENT  RELATIONS  AT  SOME  3  TO  4  STEPS  DOWN. 

-  NOT  JUST  TALKING  ABOUT  UNIONS 

UNLIKE  MANY  MAJOR  CORPORATIONS 

-  THE  FED.  GOV'T.  DOES  NOT  HAVE 
LABOR-MANAGEMENT  DECISIONS  AS  PART 
OF  A  STRATEGIC  PLAN. 

-  CONTRARY  TO  THE  WAY  EEO  IS  TREATED 

EEO  IS  REQUIRED  BY  LAW 

-  THERE'S  NO  PENALTY  FOR  POOR  LABOR  RELATIONS 

-  WHILE  WE  HAVE  HAD  TO  REDUCE  WORKFORCE  AND 

INCREASE  PRODUCTIVITY, 

(FEWER  PEOPLE  TO  HANDLE  INCREASING  NEEDS) 

AN  IMPORTANT  ELEMENT  HAS  BEEN  LEFT  OUT: 

HOW  TO  MAKE  WORKERS  FEEL  BETTER  ABOUT  THEIR 
JOBS,  AND  WHAT  CAN  WORKERS  OFFER  TO  ENHANCE 
PRODUCTIVITY. 
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FIRST:  WHAT  THE  FLRA  DOES: 

WE  SETTLE  LABOR-MANAGEMENT  DISPUTES 

SOME  756  CASES  INCLUDING  ULP,  NEGOTIABILITY,  EXCEPTIONS 
TO  ARB.  AWARDS  AND  REPRESENTATION  CASES. 

TOUGH  ISSUES,  LENGTHY  CASES 
EXAMPLES: 

ONE  CASE  WITH  92  PROPOSALS. 

HOW  TO  HANDLE  SUCH  CASES. 

REVIEW  EACH  PROPOSAL.    TAKES  TOO  LONG! 

CURRENTLY  16  CASES  CONCERN  AGENCIES'  BARGAINING 
OVER  INITIATION  OF  DRUG  TESTING  PROGRAMS. 
ONCE  CASE  WITH  33  PROPOSALS. 

OTHER  ISSUES: 

THE  NEED  TO  BARGAIN  OVER  RIF  NOTICES. 

UNIONS'  OBLIGATION  TO  REPRESENT  NON-DUES  PAYING  UNIT 

MEMBERS. 

THESE  ARE  JUST  TIP  OF  THE  ICEBERG! 

ARBITRATION  AREA  ALONE: 

IN  1989,  FMCS  PUT  TOGETHER  1,156  PANELS 

FROM  WHICH  ARBITRATORS  WERE  TO  BE  SELECTED  FOR 
LABOR  AND  MGMT.  TO  SETTLE  GRIEVANCES. 

ALSO  USE  AM.  ARB.  ASSOC.  AND  SPECIAL  PANELS. 

WE  KNOW  THAT  WHERE  LABOR-MANAGEMEMT  RELATIONS  ARE  POOR,  WE  GET 
GREATER  NO.  OF  CASES,  AND  WHEN  LABOR-MANAGEMENT  RELATIONS 
IMPROVE,  GRIEVANCES  DROP  DRAMATICALLY  AND  PRODUCTIVITY 
INCREASES. 
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so,  I  LOOK  TO  THE  FUTURE. 

IT  IS  CLEAR  THAT  THE  AUTHORITY  MUST  BEGIN  TO  TAKE  THE  LEAD 
IN  IMPROVING  THE  LABOR-MANAGEMENT  RELATIONS  PROGRAM. 

I'M  UNCONVINCED  THAT  SETTLING  DISPUTES  THRU  LEGAL  FRAMEWORK 
ACHIEVES  BENEFICIAL  RESULTS.    INSTEAD,  CREATES  WINNERS  AND 
LOSERS  RATHER  THAN  IMPROVING  RELATIONSHIPS  BETWEEN  LABOR 
AND  MGMT.  OR  EMPLOYEE  AND  EMPLOYER. 

THE  1991  BUDGET  PROPOSES  THAT  AUTHORITY  TAKE  THE  LEAD. 

I'M  CONVINCED  YOU  CAN  CHANGE  AND  BRING  ABOUT  CHANGE 
IN  THE  90'S. 

THIS  INCLUDES: 

1.  BEING  SELECTIVE  IN  CASES  YOU  FILE. 

2.  BEING  SELECTIVE  IN  THE  QUALITY  OF  THOSE  YOU  DO  FILE. 

3.  WORKING  TOGETHER  WITH  YOUR  UNIONS. 

WE  MUST  CHANGE  ATTITUDES: 

FROM  LITIGATE,  LITIGATE,  LITIGATE 

TO  ACCOMMODATE,  COOPERATE  AND  AS  A  LAST  RESORT 
THEN  LITIGATE. 

THERE  IS  HELP  AVAILABLE  FOR  THE  PARTIES: 

LABOR  DEPT.:    CLEARINGHOUSE 

FED.  MEDIATION  AND  CONCILIATION  SERVICE: 

650  FED.  CASES  A  YEAR. 

SETTLED  THROUGH  MEDIATION  MORE  THAN  HALF. 
100  PREVENTIVE  MEDIATION  PROJECTS 

LABOR-MGMT.  COMMITTEES,  RBO's  PARTNERS  IN  CHANGE, 

GRIEVANCE  MEDIATION  AND  TRAINING. 

OFFICE  OF  PERSONNEL  MANAGEMENT:  SEMINARS  AND  TRAINING. 
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AND  THE  FLRA: 


WE  CAN  CONTINUE  TO  DRAFT  DECISIONS  ON  THOUSANDS 
OF  ISSUES  AND  GO  ON  AND  ARGUE  CASES  IN  COURT. 

BUT  AFTER  10  YEARS,  I  AM  NOT  CONVINCED  THE  LEGAL 
FRAMEWORK  ACHIEVES  BETTER  LABOR  RELATIONS. 

SO  I  ENVISION: 

MAJOR  CONFERENCE  BRINGING  TOGETHER  AGENCIES  AND  UNIONS 
TO  LOOK  AT  COOPERATIVE  EFFORTS 
WHAT  SUCCEEDS  AND  WHAT  FAILS. 

FACE-TO-FACE  MEETINGS  WITH  AGENCY  AND  UNION  REPS. 
TO  LOOK  AT  BARRIERS  TO  COOPERATIVE  EFFORTS, 
TO  LOOK  AT  THE  LAW,  THE  COURTS  AND  FLRA  DECISIONS. 

TRAINING  UNION  AND  MANAGEMENT  REPS.  ON  THE  RIGHTS  AND 
RESPONSIBILITIES  WITHIN  THE  STATUTE. 

ALTERNATIVE  DISPUTE  RESOLUTION  TECHNIQUES  TO  RESOLVE 
NEGOTIABILITY  DISPUTES. 

THE  CONGRESS  CHARGED  THE  AUTHORITY  TO  PROVIDE  LEADERSHIP  IN 
ESTABLISHING  POLICIES  AND  GUIDANCE  IN  FED.  LABOR-MGMT.  RELATIONS. 

AT  THE  AFL-CIO,  DURING  THE  PRESIDENT  STATED  HIS  POSITION: 

"COLLECTIVE  BARGAINING  IS  ONE  OF  THE  CORNERSTONES  OF 
AMERICAN  LABOR-MANAGEMENT  RELATIONS.    I  AM  COMMITTED  TO 
MAINTAINING  ITS  IMPORTANCE  IN  THE  WORKPLACE...  ONLY  BY 
RESPECTING  COLLECTIVE  BARGAINING  WHERE  WORKERS  HAVE  FREELY 
CHOSEN  UNION  REPRESENTATION  WILL  THE  FUTURE  OF  LABOR- 
MANAGEMENT  RELATIONS  BE  ASSURED." 
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AND  WHY  THE  NEED  FOR  CHANGE? 

BECAUSE  OF  WORKFORCE  2000. 
GROWTH  JUST  OVER  1%  IN  THE  90's. 
MORE  WOMEN,  MINORITIES  AND  IMMIGRANTS. 
OLDER  WORKERS  STAY  IN  THE  WORKFORCE. 
MORE  COMPETITION. 

SO,  I  BELIEVE  THE  TIME  IS  NOW  TO  RISE  TO  THAT  CHALLENGE. 

MORE  IMPORTANTLY  THAT  INCLUDES  YOU  IN  YOUR  DAILY  ACTIVITIES  AS 
LEADERS  IN  THE  VETERANS  ADMINISTRATION. 

THAT'S  WHERE  WE  CAN  MAKE  A  DIFFERENCE  IN  ATTITUDES  PREVALENT  IN 
THE  WORKPLACE. 

IS  IT  CONFRONTATION  OR  COOPERATION?  ' 
YOU  CHOOSE. 

THANK  YOU. 
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Ms.  McKee.  The  head  of  AFGE  was  there  as  well,  John 
Sturdivant,  who  was  encouraging  them  but  said  this  is  a  challenge 
because  you  are  so  decentralized  that  what  you  decide  at  the  head- 
quarters may  have  no  effect  on  a  hospital  facility  in  some  other 
area. 

Mr.  SWERDZEWSKI.  The  process  of  developing  partnership  with 
the  VA  is  something  that  we  started  about  a  month-and-a-half  ago. 
We  are  continuing  today,  but  we  will  be  continuing  to  provide  them 
services  because  they  have  problems  at  many  individual  facilities 
because  they  are  taking  an  approach  of  individual  development  of 
ADR  systems  but  they  want  a  national  umbrella  to  essentially 
show  the  way  for  both  labor  and  management,  plus  they  have  five 
different  unions  which  causes  problems  also.  They  don't  have  just 
one  union  that  helps  all  of  them. 

VISION  STATEMENT 

Chairman  Hoyer,  I  wanted  to  mention,  you  asked  about  our  qual- 
ity. We  have  prepared,  worked  on  with  our  employees,  a  Vision 
statement  which  goes  towards  developing  one  of  the  models,  re- 
garded by  both  labor  and  management  at  how  we  look  at  ourselves, 
and  to  me  it  is  a  very  important  start  because  employees  and  union 
and  management  worked  on  this  together  to  define  what  direction 
we  should  be  heading  in  the  future  and  what  we  should  try  to  at- 
tain in  our  relationship  with  labor-management. 

It  is  the  beginning  of  what  I  hope  we  will  continue  to  work  with. 

CUSTOMER  SURVEY 

Mr.  Hoyer.  Do  you  have  a  copy  of  a  document  that  is  less  than 
voluminous  that  deals  with  the  responses  of  your  customers?  You 
indicated  your  customers  on  both  sides  had  concerns. 

Mr.  SWERDZEWSKI.  Right. 

Mr.  Hoyer.  Have  you  made  a  compilation  of  that  that  is  rel- 
atively brief? 

Mr.  SWERDZEWSKI.  Just  at  our  General  Counsel's  office.  I  can 
submit  to  you — I  don't  have  it  with  me  right  now.  We  are  frankly 
in  the  process  of  editing  it.  It  is  a  draft  and  I  will  be  glad  to  pro- 
vide that  to  you. 

Mr.  HOYER.  When  you  finish  doing  that,  we  would  be  interested 
in  reviewing  what  your  customers  believe  of  your  service.  Obviously 
you  are  as  well. 

Ms.  McKee.  As  you  may  recall,  the  General  Accounting  Office 
did  a  big  study  on  labor  relations  between  1989  and  1991  and  pub- 
lished it  in  1991.  A  lot  of  the  things  that  were  presented  in  the 
study,  we  at  the  Authority  level  have  been  working  for  the  last  sev- 
eral years.  We  also  have  done  some  in-house  study  across  the  gov- 
ernment as  opposed  to  a  survey.  I  had  a  staff  person,  who  is  no 
longer  at  the  Agency,  who  went  around  and  talked  to  a  lot  of  our 
parties  and  neutrals,  and  so  we  have  been  working  on  that  infor- 
mation. But  my  term  ends  in  July  and  as  soon  as  a  replacement 
is  on  board,  I  think  that  is  something  a  new  Chairman  should  be 
looking  at  in  the  Authority  level.  Although  we  are  approaching 
some  problems,  it  seems  inappropriate  for  me  to  do  a  survey  right 
now. 

Mr.  Hoyer.  Has  there  been  a  nominee? 
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Ms.  McKee.  No. 

Mr.  HOYER.  I  have  some  other  questions.  I  will  recognize  Mr.  Vis- 
closky. 

PROSECUTION  OF  UNFAIR  LABOR  PRACTICE  CHARGES 

Mr.  ViSCLOSKY.  Thank  you,  very  much,  Mr.  Chairman. 

You  mentioned  in  the  testimony  the  700  unfair  labor  practice 
complaints  and  the  500  appeals  and  then  you  talk  about  the  pros- 
ecutorial function.  Is  that  separate  as  far  as  your 

Mr.  SWERDZEWSKI.  In  what  terms? 

Mr.  ViSCLOSKY.  Talking  about  the  prosecution  of  cases. 

Mr.  SWERDZEWSKI.  The  prosecution — we  consider  it  in  two 
stages.  We  receive  initial  charges,  investigate  the  charge  and  a  per- 
centage of  those,  which  is  approximately  one-third,  and  it  changes 
from  year  to  year,  but  approximately  one-third  of  those  would  then 
be  prosecuted  and  considered  a  claim.  That  is  why  I  considered  the 
700. 

Mr.  ViSCLOSKY.  And  would  it  be  your  anticipation  by  the  end  of 
fiscal  year  1995  your  backlog  would  increase  an  additional  25  per- 
cent? 

Mr.  SWERDZEWSKI.  Yes,  because  right  now  we  have  approxi- 
mately 668  ULP  cases  and  normally  we  only  carry  less  than  100. 

KEY  OBSERVATIONS  FROM  CUSTOMER  SURVEY  RESPONSES 

Mr.  ViSCLOSKY.  Could  you  provide  a  couple  of  key  observations 
both  labor  and  management  have  had  as  far  as  your  survey?  Is 
there  a  center  of  gravity  on  either  side  as  to  what  is  the  complaint 
or  observations? 

Mr.  SWERDZEWSKI.  A  couple  of  them.  The  survey  is  basically  bro- 
ken into  a  couple  of  different  areas.  One  area  deals  with  how  we 
process  cases  and  how  we — which  systems  they  like  better,  because 
we  use — have  gone  in  the  past  to  telephone  affidavits,  which  labor- 
management  are  not  happy  with  because  they  feel  they  have  no 
participation  and  participation  is  more  effective  in  dealing  with  the 
problems  and  issues  that  they  have. 

That  would  probably  be  one  observation  that  comes  up  because 
it  goes  directly  to  our  effectiveness  in  investigation  and  also  to 
their  feelings  or  impression  of  our  responsiveness  to  what  their 
concerns  are. 

Mr.  ViSCLOSKY.  Do  you  see  that  issue  of  impartiality  weighted  on 
one  side  or  the  other  as  far  as  responses? 

Mr.  SWERDZEWSKI.  Unfortunately,  our  system,  we  are  a  what- 
have-you-done-for-me-lately  agency. 

Mr.  ViSCLOSKY.  We  do  that  for  a  living. 

Mr.  SWERDZEWSKI.  You  understand  how  this  works.  If  the  last 
case  we  had  was  a  case  we  issued  a  complaint  on,  the  union  thinks 
we  are  the  most  wonderful  people  in  the  world. 

Aside  from  that,  the  survey  has  shown  us  we  need  to  take  more 
care  of  our  customers.  We  need  to  be  more  responsive  to  their 
needs,  we  need  to  communicate  more  with  them  because  there  are 
some  feelings  we  are  not  communicating  with  them. 

We  are  not  telling  them  the  things  that  we  need  to  tell  them  at 
various  stages  of  the  process,  but  I  think  part  of  that  came  in — 
came  along  with  the  agents  trying  to  keep  up  with  the  constantly 
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increasing  caseload.  They  were  trying  to  do  the  best  they  could.  It 
wasn't  that  they  were  not  interested  in  the  parties. 

It  is  just  that  when  you  have  248  cases  per  person,  that  is  an 
incredible  amount  because  you  also  have  to  handle  potential  hear- 
ings where  you  actually  will  then  take  time  to  write  briefs,  to 
present  cases  and  prosecution. 

So  what  was  happening  was  not  so  much  that  our  agents  were 
giving  them  short  shrift  is  that  our  agents  were  basically  passing 
it  along  much  more  quickly  than  was  good  for  the  parties  because 
we  were  ignoring  some  of  the  symptoms  of  the  relationship — or 
some  of  the  problems  of  the  relationship  by  simply  handling  every 
case  and  pushing  it  as  quickly  as  we  could. 

We  need  to  step  back,  which  is  what  we  are  in  the  process  of 
doing  with  our  survey,  because  our  parties  have  told  us  that,  and 
prior  to — counsel  spent  three  years  doing — initiating,  doing  many 
programs  in  management,  and  the  parties  tell  me  that  we  weren't 
effective  in  improving  labor-management  relations,  and  that  is  my 
major  goal,  how  do  we  actually  improve  the  relationship  between 
labor-management  versus,  do  I  put  out  248  cases  per  individual,  do 
we  actually  make  a  difference,  and  that  is  the  emphasis. 

Unfortunately,  cases  don't  go  away,  haven't  gone  away.  We  need 
to  handle  them  because  our  ability  to  timely  handle  them  also  can 
affect  relationships.  If  we  leave  them  too  long  to  simmer  before 
anything  actually  happens,  it  can  destroy  their  ability  to  recover  as 
quickly  as  we  would  like  to  see  them.  So  we  are  in  that  posture 
right  now  of  trying  to  look  at  that. 

In  terms  of  the  survey,  the  other  thing  it  told  us  is  they  are  in- 
terested in  us  participating  more  at  every  level  in  case  resolution, 
before  it  actually  gets  to  the  formal  stage  where  parties  take  rigid 
sides. 

I  have  a  group  that  is  working  on  what  I  call  a  precertification 
process,  which  is  a  new  way  of  being  involved  before  it  actually 
comes  to  the  point  where  we  have  a  piece  of  paper  that  presents 
an  argument,  and  that  is  something  that  I  have  the  right  to  do  in 
the  regulations,  since  Congress  has  given  me  the  authority  to  im- 
plement procedures  to  do  that,  and  we  have  just  about  come  to  the 
point  where  we  are  prepared  to  talk  to  labor  and  management 
about  this  process  at  the  front  end  before  the  cases  actually  become 
live  numbers  to  take  care  of  it.  Also  to  provide  more  hands-on  work 
in  the  relationship  as  well. 

CASE  PROCESSING  TIMEFRAME 

Mr.  ViSCLOSKY.  Have  you  worked  up  an  average  time  for  a  case? 

Mr.  SwERDZEWSKl.  Ninety  days  is  our — when  I  say  we  have  668 
over  age,  that  means  668  cases  are  over  90  days. 

Mr.  ViSCLOSKY.  Over  90  days  old?  Okay.  Thank  you. 

Mr.  HOYER.  668  cases  are  over  90  days  old? 

Mr.  SWERDZEWSKI.  Right. 

Ms.  McKee.  The  General  Counsel's  position  was  vacant  for  a 
good  number  of  months  while  the  cases  collected. 

PARTNERSHIP  EFFORTS 

Mr.  SwERDZEWSKl.  Based  on  our  efforts  in  the  partnership,  it 
would  be  very  difficult  for  us  to  catch  up  in  this  short  a  time  be- 
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cause  there  is  such  a  huge  demand  for  partnership  that  many  of 
our  people  are  working  with  the  parties  because  we  hope  that 
changing  the  relationships  will  bear  fruit  in  the  long  run,  and  I 
think  it  happens  in  many  instances,  we  are  starting  to  see  some 
changes  in  attitude,  just  by  the  fact  that  we  have  people  at  the  na- 
tional level  and  at  the  political  level  in  many  agencies  who  are  in- 
terested in  unions,  interested  in  what  the  relationship  is,  which  is 
a  significant  change  in  attitude,  and  that  is  bearing  fruit  just  by 
the  nature  of  the  attitude  of  management  and  labor. 
It  is  just  a  long  process. 

OGC  CASE  FILINGS 

Mr.  ViSCLOSKY.  If  I  could  ask,  is  part  of  the  backlog  not  only  the 
reduction  in  force,  but  more  cases  being  filed  on  an  annualized 
basis,  more  contentious? 

Mr.  SwERDZEWSKi.  We  always  had  an  increase.  This  year  we  are 
approximately  8  percent  to  9  percent  lower  the  first  quarter  than 
we  have  been  and  usually  that  is  attributed  to  the  fact  we  are  issu- 
ing complaints. 

In  other  words,  prosecuting  cases — the  parties  are  so  busy  deal- 
ing with  this  backlog  of  complaints  that  we  usually  have  a  hiatus 
during  the  period  we  start  prosecuting  again.  It  seems  to  be  every 
time  we  have  a  vacancy  in  the  General  Counsel's  office. 

The  difference  now  is  with  a  lot  fewer  people,  this  over  age  list 
is  very  difficult  for  us  to  handle.  At  the  same  time,  we  are  trying 
to  catch  up  with  prosecutions  because  prosecutions  are  important 
to  start  the  process  of  resolving  issues,  and  then  in  some  cases, 
they  take  up  to  two  years. 

Mr.  HOYER.  Mr.  Lightfoot. 

COMPARISON  OF  FLRA,  MSPB  AND  OFFICE  OF  SPECIAL  COUNSEL 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

I  apologize  for  my  tardiness.  We  had  all  the  mayors  and  city 
council  members  in  from  our  State  this  morning  so  I  think  you 
kind  of  understand  how  that  drill  works. 

Maybe  it  is  an  over  simplistic  question,  but  basically  a  definition; 
could  you  define  for  me  what  the  differences  are  between  FLRA 
and  the  Office  of  Special  Counsel  as  well  as  the  Merit  Systems  Pro- 
tection Board?  Can  you  give  us  a  quick  lesson  on  what  those  three 
do? 

Ms.  McKee.  I  guess  the  most  significant  piece  is  that  we  only  are 
a  factor  where  there  are  unions  involved,  so  that  the  Merit  Systems 
Protection  Board  may  handle  adverse  actions  that  do  not  have 
unions  and  a  union  member  may  choose  either  the  negotiated 
agreement  process  or  the  statutory  provisions  of  the  MSPB. 

And  the  Office  of  Special  Counsel  handles  the  whistleblower 
cases,  as  well  as  the  Hatch  Act  cases.  Have  I  missed  anything? 

Mr.  Lightfoot.  So  it  is  by  definition  basically  the  kind  of  cases 
that  you  handle? 

Ms.  McKee.  Yes. 

Mr.  Lightfoot.  Is  the  difference  between  them 

Ms.  McKee.  There  is  a  difference  between  them.  We  handle  four 
kinds  of  cases.  In  the  Federal  Labor  Relations  Authority  we  have 
grievances  that  will  have  worked  their  way  through  a  process  and 
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been  heard  by  an  arbitrator  and  the  arbitrator's  decision  can  be  ex- 
cepted to  us. 

Negotiability  cases,  what  is  negotiable  between  management  and 
labor  under  the  law  where  there  are  a  good  number  of  manage- 
ment rights.  Unfair  labor  practice  charges,  which  start  through  the 
General  Counsel's  office,  would  be  heard  maybe  by  an  Administra- 
tive Law  Judge  and  then  appealed  to  our  part  of  the  Authority,  and 
then  representation  cases  which,  again,  would  be  handled  initially 
in  the  regional  office  but  can  come  through  to  the  Authority. 

It  is  who  can  be  represented  by  a  union,  whether  they  are  a  unit, 
whether  they  are  a  manager  or  not,  and  the  actual  election  process. 

Mr.  LiGHTFOOT.  Would  there  be  any  economies  in  merging  the 
groups  together? 

Ms.  McKee.  I  don't  think  economies  would  occur  in  the  program 
side  of  the  agency.  Where  I  see  economies  that  could  occur  is  put- 
ting some  of  the  administrative  functions  together. 

I  mean,  we  have  to  have  four  or  five  people  who  are  doing  per- 
sonnel. Each  of  the  other  agencies  would  have  to  have  the  same, 
and  you  have  to  have  them  there  in  order  to  handle  the  problems 
that  may  come  along,  but  you  probably  could  consolidate  some  of 
those  functions. 

I  have  been  suggesting  that  to  the  Office  of  Management  and 
Budget,  that  we  should  look  at  a  program  like  this  that  would  put 
some  of  our  administrative  functions  together.  It  may  take  awhile 
to  see  whether  that  suggestion  is  followed  through,  but  I  think  it 
is  possible.  I  have  talked  to  a  couple  of  interested  agency  heads  in 
the  past. 

That  would  be  where  I  would  see  consolidation  occurring  because 
of  the  volume  of  cases  and  the  specificities  within  the  law,  I  think 
it  is  very  hard  to  toss  all  those  subjective  matters  together  in  one 
agency.  But  I  do  think  it  is  possible  on  the  administrative  side  of 
the  agencies  to  look  at  combining  personnel,  purchasing,  some  of 
those  other  functions. 

Mr.  LiGHTFOOT.  Basically  the  administrative  overhead. 

Ms.  McKee.  In  the  regions  in  some  instances,  GSA  created  what 
they  call  CASU's.  I  don't  know  what  the  acronym  means  right  now, 
but  that  was  a  management  function  that  helped  all  the  agencies 
within  a  particular  building  if  it  was  a  Federal  building,  depending 
upon  the  size  of  the  installation. 

So  I  think  that  was  what  gave  me  this  idea  that  we  might  look 
at  across  the  agencies  with  the  labor  related  functions,  because  ^ye 
are  all  small  and  we  do  not  need  as  much  redundancy  probably  in 
the  administrative  side. 

Mr.  LiGHTFOOT.  Okay,  thank  you. 

Thank  you,  Mr.  Chairman. 

FEDERAL  SERVICE  IMPASSES  PANEL 

Mr.  HOYER.  That  is  a  good  point.  We  will  discuss  it.  Mr.  Brubeck, 
how  do  you  decide  when  the  panel  should  assert  jurisdiction  over 
a  case?  How  do  you  decide  which  procedure  is  best  suited  to  resolve 
the  dispute? 

Mr.  Brubeck.  Would  you  like  for  us  to  give  you  a  report  in  writ- 
ing on  those? 

Mr.  Hoyer.  Sure,  if  would  you  like  to  do  that,  that  would  be  fine. 
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Mr.  Brubeck.  We  will  do  that. 
[The  information  follows:] 
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Federal  Service  Impasses  Panel  Jurisdiction 

In  deciding  when  it  should  assert  jurisdiction  over  a  case,  the 
Panel  makes  the  determination  whether:  (1)  the  parties  have 
exhausted  voluntary  efforts  to  reach  agreement,  and  (2)  either 
party  is  raising  threshold  questions  concerning  the  Panel's 
authority  to  assert  jurisdiction.   With  respect  to  the  first 
point,  if  the  bargaining  history  demonstrates  that  there  has  been 
an  insufficient  number  of  bargaining  sessions  and  little  or  no 
mediation  by  a  third  party,  the  Panel  generally  declines  to 
assert  jurisdiction,  without  prejudice  to  the  right  of  the 
parties  to  file  another  request  once  voluntary  efforts  have  been 
exhausted.   Depending  on  the  circumstances  of  the  case,  the  Panel 
may  assert  jurisdiction  where  negotiation  and  mediation  efforts 
have  not  been  exhausted,  and  order  the  parties  back  to  the 
bargaining  table  for  concentrated  efforts.   In  any  event,  because 
the  parties  most  often  go  to  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  for  mediation  assistance,  the  Panel 
always  checks  with  FMCS  to  see  if  it  has  completed  its  efforts 
before  deciding  to  assert  jurisdiction  in  a  case. 

On  the  second  point,  in  the  past  employers  have  been  most  likely 
to  raise  jurisdictional  questions.   There  are  a  number  of 
arguments  that  can  be  made  in  this  regard,  but  the  most  prevalent 
are  that:  (1)  the  subject  matter  of  the  dispute  is  covered  by,  or 
contained  in,  a  previously-negotiated  agreement,  relieving  the 
employer  of  any  further  duty  to  bargain;  (2)  the  proposals 
themselves  are  nonnegotiable  because  they  violate  a  management 
right  or  are  otherwise  inconsistent  with  a  law  or  Governmentwide 
rule  or  regulation,  and  (3)  the  issues  raise  questions  of 
interpretation  and  application  of  the  parties'  collective 
bargaining  agreement  and,  therefore,  appear  to  be  more 
appropriate  for  resolution  under  the  parties'  negotiated 
grievance  procedure  rather  than  by  the  Panel.   In  assessing  the 
validity  of  jurisdictional  arguments,  the  Panel  is  guided  by  a 
number  of  decisions  of  the  Federal  Labor  Relations  Authority 
(FLRA)  which  specifically  address  the  authority  of  the  Panel  and 
interest  arbitrators  to  reach  the  merits  of  issues  where  such 
questions  are  raised.   The  Panel  is  also  guided  by  FLRA  precedent 
regarding  the  negotiability  of  specific  proposals.   Decisions 
regarding  jurisdictional  questions  are  one  of  the  most  difficult 
aspects  of  the  Panel's  work. 

Selection  of  Dispute  Resolution  Procedure 

The  procedure  selected  by  the  Panel  depends  on  the  particular 
circumstances  of  the  dispute.   While  the  preferences  of  the 
parties  are  solicited,  the  most  significant  influence  in  the 
choice  of  procedure  is  the  Panel's  interest  in  resolving  the 
impasse  as  fairly  and  quickly  as  possible.   In  this  regard,  the 
Panel,  believing  strongly  that  voluntary  settlements  are  in  the 
best  interests  of  the  parties  and  the  public,  often  serves  as  a 
catalyst  in  helping  negotiators  settle  a  matter  informally  on 
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their  own  terms.   This  objective  of  assisting  parties  in  their 
efforts  toward  voluntary  settlement  is  accomplished  in  at  least 
two  ways.   One  is  the  Panel's  practice  of  ordering  parties  back 
to  the  bargaining  table  when  it  concludes  that  negotiation  and 
mediation  efforts  have  not  been  exhausted.   A  second  is  selection 
of  a  dispute  resolution  procedure  designed  with  the  specific 
intent  of  moving  the  parties  towards  an  accommodation  of  their 
interests. 

In  addition  to  the  preferences  of  the  parties,  other  specific 
factors  considered  in  selecting  a  procedure  are:  (1)  the  number 
and  nature  of  the  issues  in  dispute  (e.g.,  if  the  issue  has  been 
dealt  with  predictably  by  the  Panel  in  the  past,  such  as  smoking 
policy,  an  Order  To  Show  Cause  might  be  used;  if  a  site  visit 
would  assist  in  the  Panel's  understanding  of  the  matter,  a  face- 
to-face  meeting  could  be  indicated;  if  the  initial  investigation 
reveals  flexibility  on  the  part  of  the  parties,  a  procedure 
permitting  further  attempts  at  settlement  might  prove  helpful;  if 
the  dispute  is  deemed  to  be  relatively  minor,  selection  of  a 
procedure  requiring  the  parties  to  spend  their  own  resources, 
rather  than  the  Panel's,  has  often  led  to  voluntary  settlements; 
if  the  issues  in  dispute  are  numerous,  written  submissions 
normally  would  not  be  used) ;  (2)  the  willingness  and  ability  of 
the  parties  to  share  the  cost  of  paying  for  private  arbitration 
or  factfinding;  (3)  the  location  of  the  dispute,  and  whether 
there  are  other  cases  in  the  area  which  permit  the  most  effective 
use  of  travel  funds;  and  (4)  the  Panel's  budgetary  constraints, 
and  its  mandate  to  serve  a  worldwide  jurisdiction,  regardless  of 
when  in  the  fiscal  year  an  impasse  arises. 

Examples  of  the  various  procedures  used  by  the  Panel  can  be  found 
between  pages  42  and  47  of  the  "Federal  Labor  Relations  Authority 
&  Federal  Service  Impasses  Panel  14th  Annual  Report,  Fiscal  Year 
1992." 
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FTE  REDUCTIONS 


Mr.  HOYER.  Are  Grovemmentwide  FTE  reductions  assumed  as 
part  of  your  work  load?  In  other  words,  are  you  projecting  a  work 
load  based  upon  a  reduction  in  your  FTEs,  not  just  to  241  but  be- 
yond that? 

Ms.  McKee.  Yes. 

Mr.  HoYER.  What  is  your  actual  on-board  people? 

Ms.  McKee.  We  are  about  241  right  now. 

Mr.  HOYER.  Which  is  what  you  are  projected  to  be. 

Ms.  McKee.  Right. 

Mr.  HOYER.  But  if  you  say  you  had  a  1  percent  or  2  percent  turn- 
over, that  would  be  four  people,  so  you  would  be  down  to  237,  let's 
say. 

Ms.  McKee.  We  lose  about — we  used  to  lose  one  person  in  the 
Authority  every  other  month.  We  are  down  to  one  every  six 
months. 

Mr.  HOYER.  So  two  people. 

Ms.  McKee.  Two  people  down  in  a  year. 

Mr.  HOYER.  1  percent  turnover  expected. 

Ms.  McKee.  1  percent,  yes  in  the  Authority.  That  is  because 
there  is  very  little  place  for  anybody  to  go.  Everybody  is 
downsizing.  It  is  a  very  unsettling  period. 

Mr.  SWERDZEWSKI.  This  particular  year.  Most  years  it  is  a  lot  dif- 
ferent, but  this  year,  as  I  said,  we  have  had  quite  a  few  people 
leave. 

Mr.  HOYER.  Is  that  the  11  to  whom  you  referred?  So  you  lost  11 
percent. 

Mr.  SWERDZEWSKI.  Out  of  128,  we  are  down  to  about  119,  and 
we  will  have  to  get  lower  than  that  by  the  end  of  the  year  because 
we  still  have  a  shortfall  we  have  to  make  up. 

Mr.  HoYER.  So  you  were  at  128.  You  are  now  at  119  and  what 
do  you  expect  to  be  at  the  end  of  the  year? 

Mr.  SWERDZEWSKI.  117,  115. 

Mr.  HOYER.  Well,  let's  assume  116  for  the  sake  of  argument. 

Ms.  McKee.  What  we  have  been  looking  at  is  to  see  if  we  have 
overage  at  our  side  of  the  agency  to  put  some  people  into  the  field. 
That  meeting  was  supposed  to  be  the  28th,  but  I  think  it  is  being 
changed  already. 

Mr.  HoYER.  That  is  a  reduction  of  12  on  the  lawyers.  I  presume 
the  lawyers  are  the  ones  who  are  doing  these  cases,  that  have  this 
caseload.  If  it  is  a  reduction  of  twelve  over  here,  a  net  reduction 
of  four,  that  leads  me  to  the  conclusion  there  is  a  net  appreciation 
of  eight  on  your  side  of  the  ledger. 

Ms.  McKee.  I  think  that  is  incorrect. 

Mr.  Hoyer.  You  may  be  right.  It  appears  to  me  that  if  you  are 
losing  over  here  net  16 

Ms.  McKee.  He  has  already — do  you  want  to — respond. 

Mr.  Hoyer.  You  were  245  last  year. 

Mr.  KOPPER.  These  are  actions  that  the  Office  of  General  Counsel 
will  have  to  take  in  order  to  absorb  pay  costs  and  other  normal  in- 
creased costs  of  operation. 

Mr.  Hoyer.  It  hasn't  taken  yet? 
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Mr.  KOPPER.  It  is  not  necessarily  reflective  of  the  budget.  If  he 
chooses  not  to  travel,  not  to  buy  equipment,  not  to  train  his  people, 
he  can  use  up  to,  what  is  it,  128  FTEs.  He  just  simply  doesn't  have 
the  money  to  fund  all  those  FTEs  so  he  has  to  make  an  operating 
adjustment  and  lapse  positions  in  order  to  cover  increased  costs  so 
he  can  put  the  money  where  his  program  priorities  are. 

Mr.  HOYER.  You  are  all  saying  it  is — you  have  241  bodies  on 
board.  Forget  about  the  finances. 

Mr.  KopPER.  Probably  we  will  be  able  to  fund  a  maximum  of  230 
FTEs  in  reality. 

Mr.  HOYER.  So  your  expectations  are  that  as  you  lose  people, 
that  you  will  carry  an  average  number  of  people  on  board  of  about 
235,  236,  on  average,  but  at  the  end  of  the  year  you  will  be  down 
to  230? 

Mr.  KopPER.  Well,  yes.  We  will  be  able  to  fund  the  equivalent  of 
230  people  working  all  year  long,  based  on  the  law  of  averages, 
that  is  what  worked  out.  In  FY  1995,  we  will  have  to  lapse  11  over 
the  budget  number  of  241  based  on  the  dollars  that  we  have. 

ANALYSIS  OF  AGENCY  RESOURCE  NEEDS 

Ms.  McKee.  For  instance,  it  is  a  little  out  of  balance,  but  I  only 
have  five  people  doing — reviewing  cases  that  come  in  to  my  staff. 
Each  member  gets  one-third  of  the  cases  coming  in  on  an  auto- 
matic rotation,  and  I  am  down  to  five  people  with  attrition  in  my 
staff  and  not  filling  vacancies. 

Mr.  HOYER.  How  many  vacancies  do  you  have? 

Ms.  McKee.  I  would  normally  have  about  eight  on  the  staff  doing 
cases.  We  now  think  we  can  manage  with  six,  but  the  other  mem- 
bers have,  I  think,  about  eight  staff  doing  cases. 

So  the  question  is,  if  our  work  load  is  reduced,  can  we  either  put 
the  people  into  the  labor-management  cooperation  and  partnership 
effort  or  request  some  people  to  take  a  detail  to  the  field  to  help 
out  with  the  bulge  in  cases  over  there. 

We  do  have  a  severe  problem  to  try  and  reallocate  resources,  and 
that  is  why  I  really  felt  very  strongly  that — it  would  be  better  to 
do  something  on  the  administrative  side  to  force  that  redundancy 
that  I  see  across  a  lot  of  small  agencies  and  retain  the  critical  pro- 
gram oriented  people. 

Mr.  HOYER.  If  you  merge  the  three,  do  you  have  a  projected  sav- 
ings in  personnel? 

Ms.  McKee.  Not  at  the  current  time. 

REDUCTIONS-IN-FORCE 

Mr.  SWERDZEWSKI.  Mr.  Chairman,  unfortunately,  in  the  General 
Counsel's  ofTice  we  are  potentially  looking  at  the  RIF  of  employees 
because  we  need  to  have  more  professionals  and  rather  than  rob- 
bing Peter  to  pay  Paul,  it  is  not  the  hands-on  case  processing  func- 
tions, but  they  do  assist  greatly  in  the  regions,  but  in  order  to  have 
more  professionals,  we  have  to  look  at  that  as  a  priority  because 
we  simply  don't  have  enough  people  to  handle  cases  in  the  field. 

They  are  undertaking  to  handle  a  whole  panoply  of  things  that 
may  be  involved  in  that  right  now,  and  that  could  be  up  to  10  peo- 
ple at  this  point. 

Mr.  HOYER.  When  would  you  make  that  decision? 
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Mr.  SWERDZEWSKI.  Within  the  next  month.  I  am  meeting  with 
my  regional  directors  next  week  in  Philadelphia  and  a  couple  topics 
on  restructuring  so  we  can  get  more  people  in  the  field  to  do  hands- 
on  work. 

Mr.  HOYER.  I  have  some  additional  questions  and  I  will  submit 
those  to  you.  If  you  could  answer  them  for  the  record,  I  would  ap- 
preciate it.  Just  brief  and  to  the  point.  Don't  want  to  put  you  to 
a  lot  of  work. 

[The  questions  for  the  record  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

Workload  Squeeze 

Your  testimony  and  Congressional  submission  indicate  that  you 
expect  a  higher  workload  with  Government-wide  restructuring. 

QUESTION.   Will  you  be  able  to  handle  the  extra  cases 
associated  with  restructuring  with  your  current  appropriation 
request? 

ANSWER.   The  impact  of  Government-wide  FTE  reductions, 
including  those  reductions  made  in  the  FLRA,  has  been  considered 
in  developing  the  workload  estimates  reflected  in  the  budget. 
The  FLRA  is  committed  to  handling  the  anticipated  increase  in 
caseload  in  a  timely  manner  as  a  result  of  restructuring  in  the 
Government.   In  order  to  meet  our  commitment,  we  anticipate  that 
our  efforts  associated  with  labor-management  cooperation  and 
partnership  will  prove  fruitful  in  producing  amicable  resolution 
of  many  of  the  issues  associated  with  restructuring  and 
downsizing.   If  we  are  successful  in  transforming  the  adversarial 
nature  of  Federal  labor-management  relations,  certain  cases  will 
be  resolved  without  resorting  to  the  procedures  available  under 
the  Statute.   This  will  assist  greatly  in  managing  the 
anticipated  workload  increase.   As  a  result,  the  FLRA  will  be 
better  able  to  focus  its  scarce  resources  on  the  Federal  labor- 
management  program. 

Government  restructuring,  as  it  impacts  on  FLRA,  is  reflected  by 
increases  in  representation  petitions.   The  Authority  has 
delegated  representation  petitions  to  the  regional  offices  under 
the  direction  and  guidance  of  the  General  Counsel.   Over  the  past 
two  years,  the  regions  have  shown  an  increase  of  66  percent  in 
representation  cases.   This  increased  workload  has  occurred 
almost  solely  because  of  reorganizations  within  the  Department  of 
Defense  and  its  component  military  branches.   The  Office  of  the 
General  Counsel  is  projecting  increases  in  representation  cases 
of  25  percent  in  FY  1994  and  FY  1995.   In  the  future,  major 
reorganizations  on  the  domestic  side  such  as  in  the  Department  of 
Agriculture  will  also  substantially  increase  workload  in  the 
representation  area. 

Although  representation  cases  constitute  a  very  small  portion  of 
the  total  number  of  workload  items  in  the  Office  of  the  General 
Counsel,  they  are  among  the  most  complex  and  time  consuming  cases 
that  the  Agency  must  deal  with.   In  addition,  they  are  often 
expensive  because  many  require  long  fact-finding  hearings  and/or 
the  need  to  conduct  elections. 

The  Office  of  the  General  Counsel  has  been  very  successful  in 
developing  alternative  dispute  processes  to  bring  the  parties 
together  when  major  reorganizations  are  in  the  planning  stages 
and  assisting  the  parties  in  working  out  a  cooperative  procedure 
for  resolving  issues  of  bargaining  unit  determination;  or,  at  a 
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minimum,  a  procedure  for  resolving  the  issues  with  a  minimum  of 
disruption  and  litigation. 

Nevertheless,  because  of  the  large  backlog  of  cases,  the 
increased  case  intake,  and  the  decreasing  personnel  and  financial 
resources,  the  additional  influx  of  representation  cases  has  had 
a  substantial  adverse  impact  on  the  Office  of  the  General 
Counsel. 

Page  40  of  the  Budget  Submission  states  that  additional  staff 
reductions  may  take  place  through  attrition  or  furloughs. 

QUESTION.   How  likely  is  it  that  the  Agency  will  resort  to 
furloughs?   How  many  workers  would  be  affected?  How  long  would 
the  furlough  last? 

ANSWER,   As  General  Counsel  Swerdzewski  testified  at  hearings 
on  March  15,  the  shortfall  of  funds  has  caused  the  Office  of  the 
General  Counsel  to  lapse  11  vacant  positions  thus  far  in  FY  1994. 
Eight  of  the  positions  were  positions  occupied  by  professionals 
involved  in  investigating,  facilitating  resolutions  and 
prosecuting  for  violations.   These  vacancies  have  occurred  as  a 
result  of  resignations  and  retirements  and  not  through  Agency- 
initiated  reductions-in-force.   At  this  time,  even  with  the 
savings  from  lapsing  the  11  current  vacant  positions,  the  Office 
of  the  General  Counsel  still  estimates  a  shortfall  of 
approximately  $70,000  in  salaries  and  benefits.   The  remaining 
shortfall  may  be  made-up  through  additional  attrition,  a 
reallocation  of  resources  from  other  components  of  the  agency  or, 
through  furloughs.   We  are  optimistic  that  the  Office  of  the 
General  Counsel  will  not  have  to  resort  to  furloughs  or  a  further 
reduction  in  the  number  of  professional  positions. 

QUESTION.   Is  there  a  possibility  that  the  Agency  will  resort 
to  RIFs? 

ANSWER.   Apart  from  budgetary  considerations,  there  is  a 
possibility  for  reductions  in  force  to  address  other  resource 
issues.   The  Office  of  the  General  Counsel  has  taken  a  15  percent 
reduction  in  total  authorized  staff  since  1986.   In  the  same 
time,  it  has  had  a  125  percent  increase  in  workload.   The  agents 
in  the  regional  offices  have  seen  their  individual  workloads 
double  and  with  further  reductions  of  staff,  it  is  projected  that 
workloads  will  increase  even  more  in  FY  1995.   Because  of  the 
introduction  of  state-of-the-art  technology  over  the  past  few 
years,  and  a  low  rate  of  attrition  among  clerical  staff,  the 
Office  of  the  General  Counsel  finds  itself  with  a  surplus  of 
persons  in  clerical  positions,  while  having  a  desperate  need  for 
more  agents  to  train  and  assist  parties  in  resolving  issues, 
investigate  charges  and,  when  necessary,  prosecute  violators. 
Consequently,  the  Office  of  the  General  Counsel,  through  its 
organizational  structure  workgroup  consisting  of  managers  and 
employees,  is  exploring  the  possibility  and  the  financial 
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feasibility  of  conducting  a  reduction  in  force  of  approximately  8 
to  10  persons  among  the  headquarters  and  regional  clerical 
staffs.   Positions  eliminated  in  a  reduction  in  force  would  be 
converted  to  professional  positions.   However,  a  reduction  of  8 
clerical  employees  will  only  permit  the  Office  of  the  General 
Counsel  to  increase  the  number  of  professionals  by  approximately 
4  positions  because  of  salary  differences  and  the  need  for 
professionals  to  perform  more  of  the  clerical  functions. 

QUESTION.   Will  there  be  any  RIFs  or  furloughs  in  1995  if  the 
appropriations  request  were  enacted? 

ANSWER.   The  Office  of  the  General  Counsel  calculates  that  it 
will  be  able  to  fund  approximately  119  full  time  positions  from 
the  proposed  FY  1995  Budget,   Inasmuch  as  the  Office  of  the 
General  Counsel  has  already  reduced  its  total  staff  to  117 
positions,  it  will  be  in  position  to  go  into  FY  1995  without  a 
need  to  conduct  reductions  in  force  or  furloughs  to  meet  budget, 
if  the  appropriations  request  is  enacted.   The  Office  of  the 
General  Counsel's  calculations  are  based  on  the  President's 
budgetary  assumptions,  including  the  amount  of  pay  raises  in  FY 
1995.   Should  there  be  additional  pay  raises,  benefits  or  other 
assessments  that  will  have  to  be  funded  out  of  the  FY  1995 
request  level,  those  additional  expenditures  may  have  to  be 
absorbed  through  additional  staff  reductions. 

QUESTION.   Would  you  use  buyout  authority,  if  enacted? 

ANSWER.   The  Agency  is  currently  exploring  the  possibility  of 
using  the  recently  enacted  buyout  authority  and  anticipates  that 
some  buyouts  will  be  offered.   A  survey  of  all  FLRA  employees  is 
currently  underway  to  determine  the  general  interest  for 
voluntary  retirement  or  resignation,  coupled  with  a  potential 
buyout.   We  are  also  working  with  the  Office  of  Personnel 
Management  on  our  request  for  "early  out"  retirement  authority. 
The  results  of  the  expression  of  interest  survey  and  the 
availability  of  funds  in  both  FY  1994  and  FY  1995  will  be  the 
primary  influences  on  the  use  of  buyout  authority. 

At  this  point  in  FY  1994,  buyout  authority  would  not  be  used  in 
Office  of  the  General  Counsel  to  encourage  staff  to  leave,  due  to 
the  current  number  of  vacant  positions  existing  in  the  Office  of 
the  General  Counsel. 

Labor-Management  Partnerships 

FLRA  will  provide  training  and  other  forms  of  facilitation  to 
foster  labor-management  partnerships. 

QUESTION.   What  do  you  do,  in  concrete  terms,  to  "facilitate" 
such  partnerships? 
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ANSWER.   The  FLRA  has  discovered  that  labor-management 
partnership  formation  requires  varying  degrees  of  third-party 
assistance  in: 


o    Acquiring  information  about  labor-management 
cooperation  efforts; 

o    Assessing  the  parties'  desire  for  and  readiness  to 
change ; 

o    Creating  partnership  councils; 

o    Designing  "best  practice"  partnership  implementation 
strategies; 

o    Training  in  the  skills  which  support  partnership 
activities;  and 

o    Measuring  the  partnership's  impact  on  mission 
accomplishment. 

To  foster  labor-management  partnerships  under  the  President's 
Executive  Order  12871,  the  FLRA  develops  and  distributes 
information,  resources,  and  training  materials  which  meet  the 
above-referenced  needs.   In  this  way,  the  FLRA  "facilitates"  the 
formation  of  labor-management  partnerships. 

Since  E.O.  12871  was  signed,  the  FLRA  has  provided  assistance  to 
cabinet-level  and  agency-wide  labor-management  partnership 
efforts  in  order  to  encourage  the  Order's  implementation  at  the 
national  level.   In  response  to  the  need  for  maximum  outreach  in 
an  environment  of  scarce  provider  assistance,  FLRA  staff, 
including  personnel  from  the  Offices  of  the  Chairman,  and  Members 
and  the  Office  of  the  General  Counsel,  have  also  facilitated 
labor-management  partnerships  and  conducted  skills  training  at 
other  levels. 

In  this  regard,  the  term  "facilitation"  means  assisting  joint 
labor-management  groups  with  the  processes  employed  (the  "how") 
to  accomplish  the  task  (the  "what")  of  forming  a  partnership. 
Experienced  facilitators  provide  assistance  to  a  group  in 
understanding  and  managing  its  dynamics;  identify  models  and 
processes  which  benefit  group  problem-solving;  design  meetings  to 
maximize  participation  and  performance;  and  assist  the  group  in 
acquiring  a  strategic  direction. 

Additionally,  experienced  Authority  staff  are  leveraging  scarce 
resources  by  designing  and  delivering  "train-the-trainer"  pilot 
programs  where  pairs  of  labor  and  management  representatives  are 
trained  to  co-facilitate  partnership  efforts  at  their  own  and 
other  installations. 
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The  Office  of  the  General  Counsel  "facilitates"  partnerships  by: 

(1)  educating  labor  and  management  on  the  Executive  Order 
and  on  the  differences  between  the  Executive  Order  and  the 
Federal  Service  Labor-Management  Relations  Statute  (Statute) ; 

(2)  facilitating  discussion  of  issues,  problems  and  their 
solutions,  and  goals  of  labor  and  management; 

(3)  educating  and  assisting  in  developing  the  concept  of 
partnership  as  it  applies  to  the  facility  and  parties  involved; 

(4)  developing  skills  necessary  to  carry  out  the  Executive 
Order  and  the  Statute  and  to  more  effectively  perform  the  mission 
of  the  Agency  and  deliver  the  highest  quality  services  to  the 
American  people;  and 

(5)  educating  and  developing  the  skills  necessary  for  the 
parties  to  utilize  interest  based  bargaining  approaches  and 
alternative  dispute  resolution  techniques. 

The  Office  of  the  General  Counsel  conducts  two  or  three-day 
programs  that  incorporate  these  elements  of  facilitation  and 
education  to  assist  labor  and  management  in  creating 
partnerships.   The  Office  of  the  General  Counsel  also  provides  a 
substantial  number  of  one-day  training  sessions  which  are 
partnership  related  in  that  they  introduce  the  concepts  of 
partnership  and  teach  skills  necessary  for  the  effective 
implementation  of  partnership.  They  do  not  in  themselves  result 
in  the  creation  of  "partnerships."   Each  program  is  designed  to 
meet  the  needs  of  the  particular  parties  involved.   All  training 
programs  and  facilitations  are  provided  by  agents  or  managers  who 
perform  these  functions  in  addition  to  their  normal 
responsibilities. 

QUESTION.   How  many  additional  hours  of  training  do  you 
intend  to  provide?  To  how  many  participants? 

ANSWER.   In  the  first  months  of  the  President's  Executive 
Order,  the  FLRA's  training  efforts  have  encompassed  three  levels 
of  joint  labor  and  management  audiences:  multi-agency;  agency- 
wide;  and  activity.   The  training  topics  covered  include: 

o    Basic  Executive  Order  12871  and  "Partnership" 
information  briefings; 

o    Labor-management  relationship  assessments  and 
partnership  formation;  and 

o    Facilitation,  interest-based  problem  solving  and 
alternative  dispute  resolution  skills  training. 
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Although  it  is  difficult  to  predict,  given  the  ever-increasing 
requests  for  training  assistance,  we  estimate  the  following  with 
respect  to  such  efforts: 

Information  Briefings: 

A  total  of  12  briefings  lasting  one-day  (6  1/2  hours) 
each  for  joint  audiences  ranging  from  100-3  00. 

L-M  Relationship  Assessments  and  Partnership  Formations: 

A  total  of  24  assessments/partnership  council 
facilitations  lasting  a  minimum  of  two  days  (13  hours) 
each  for  audiences  ranging  from  20-4  0  joint  labor  and 
management  participants. 

Facilitation,  Interest-Based  and  Alternative  Dispute 
Resolution  Skills  Training: 

A  total  of  25  skills  training  courses  requiring  a 
minimum  of  three  days  to  a  maximum  of  five  days  for 
classes  of  30-50  joint  labor  and  management 
participants.   This  estimate  includes  several  pilot 
courses  in  "train-the-trainer. " 

The  Office  of  the  General  Counsel  will  provide  approximately  300 
training  sessions  out  of  Headquarters  and  the  regional  offices 
over  the  next  year,  and  approximately  7  5  to  100  of  these  training 
sessions  will  be  partnership  facilitations.   The  remainder  of 
training  sessions  will  be  the  one-day  programs  in  developing  an 
understanding  of  how  partnerships  work.   Each  partnership 
facilitation  will  consist  of  16  hours  for  the  two-day  training 
and  24  hours  for  the  three-day  programs,  for  a  total  of 
approximately  1,800  to  2,000  hours.   The  remaining  200  training 
sessions  will  usually  be  8  hours  each,  for  a  total  of 
approximately  1,600  hours  in  partnership-related  training.   Many 
facilitations  exceed  these  hours,  and  few  are  less.   Where 
partnerships  are  formed,  the  Office  of  the  General  Counsel  is 
often  asked  to  return  to  provide  additional  training. 

The  first  day  of  the  partnership  training  session  and  all  of  the 
one-day  training  programs  can  accommodate  100  people,  but 
agencies  are  requested  to  limit  the  number  for  the  second  and 
third  days  of  the  partnership  facilitations  to  no  more  than  40 
because  of  the  nature  of  the  process. 

The  Office  of  the  General  Counsel  expects  to  work  with  at  least 
7,000  people  in  providing  the  first  day  of  the  partnership 
training  sessions  and  up  to  4,000  of  those  people  in  the  second 
and  third  days  of  the  programs.   In  presenting  the  one  day 
training  session,  the  Office  of  the  General  Counsel  expects  to 
train  approximately  20,000  participants. 
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As  an  example  of  its  efforts  to  date,  the  following  is  a  list  of 
agencies  where  the  Office  of  the  General  Counsel  has  provided 
partnership  training  and  facilitation  in  the  last  three  months: 

GSA,  National  Office; 

Bureau  of  Engraving  and  Printing,  Washington,  D.C.; 

U.S.  Navy,  Jacksonville,  Florida; 

Department  of  Veterans  Affairs,  National  Office; 

GSA,  National  Capital  Region; 

GSA,  Region  3; 

National  Labor  Relations  Board; 

Bureau  of  Engraving  and  Printing,  Fort  Worth,  Texas; 

Barksdale  Air  Force  Base; 

Pickatinny  Arsenal; 

Grissom  Air  Force  Base; 

Plattsburgh  Air  Force  Base. 

Mr.  Brubeck  indicates  on  page  5  of  his  statement  that  "we  do  not 
foresee  a  sea  change  in  the  near  term  in  the  parties'  ability  to 
fashion  reasonable  accommodations"  as  a  result  of  the  Executive 
Order . 

QUESTION.   What  do  you  think  will  be  the  long-term  result  of 
EO  12871? 

ANSWER.   Generally,  it  would  be  naive  to  think  that  E.O. 
12871  will  completely  eliminate  impasses  in  collective 
bargaining.   In  fact,  there  is  anecdotal  evidence  that  parties 
who  have  already  established  working  partnerships  still  reserve 
specific  disagreements  for  traditional  dispute  resolution 
mechanisms.   There  is  also  evidence  that  the  expanded  scope  of 
bargaining  will  lead  to  additional  impasses  over  section 
7106(b)(1)  matters  (negotiations  over  numbers,  types,  and  grades, 
etc.,  and  the  methods,  means,  and  technology  of  performing  work). 
Nevertheless,  we  have  also  seen  a  short-term  reduction  in  the 
filing  of  cases  with  the  Panel  since  E.O.  12871  went  into  effect 
which  may  be  attributable  to  the  parties'  concentration  of 
efforts  on  forming  partnerships,  rather  than  pursuing  traditional 
bargaining.   Whether  this  trend  will  continue  depends  on  the 
fruitfulness  of  the  partnerships.   In  this  regard,  we  believe  it 
will  take  varying  amounts  of  time  for  parties  to  construct 
enduring  partnerships.   Even  where  they  have  been  successfully 
created  in  the  private  sector,  partnerships  have  not  spread 
throughout  entire  organizations.   In  the  meantime,  there  will 
still  be  a  need  for  the  Panel  to  exercise  its  primary 
responsibility  of  bringing  finality  to  the  collective  bargaining 
process. 

In  our  view,  there  are  also  less  tangible  benefits  which  are 
likely  to  result  from  E.O.  12871.   In  this  regard,  it  should 
raise  the  consciousness  of  the  parties  regarding  the  importance 
of  developing  a  relationship  in  which  the  public's  interest  is 
kept  foremost  in  mind.   Its  focus  on  joint  training  for  managers 
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and  their  union  counterparts  may  also  elevate  the  level  of 
sophistication  of  those  requesting  the  Panel's  assistance,  and 
ultimately  result  in  the  development  of  higher  quality  records  on 
which  to  base  Panel  decisions  on  the  merits  of  issues.   Finally, 
because  it  will  take  time  to  meet  the  goals  of  E.O.  12871,  the 
expectations  it  has  raised  may  take  longer  to  realize  than  is 
acceptable  to  some  of  our  constituents.   This  presents  the  real 
possibility  that  in  the  near  term,  there  may  be  more  impasses 
rather  than  fewer. 

On  Page  22  of  the  justification,  FLRA  indicates  that  one 
impediment  to  alternative  dispute  resolution  is  the  fact  that 
there  is  no  disincentive  for  an  agency  to  assert  that  a 
bargaining  position  is  nonnegotiable. 

QUESTION.   How  do  you  get  around  that  sort  of  adverse 
incentive? 

ANSWER.   As  is  noted  on  page  22,  "there  are  few  if  any 
disincentives  to  an  agency  asserting  that  a  bargaining  proposal 
is  nonnegotiable."   It  deserves  mention  that,  in  certain 
situations,  there  are,  in  fact,  disincentives  for  filing  appeals. 
In  particular,  an  agency  commits  an  unfair  labor  practice  if  it 
refuses  to  bargain  over  a  proposal  that  previously  has  been  held 
negotiable  by  the  Authority.   In  such  cases,  the  agency  subjects 
itself  to  the  Authority's  remedial  powers,  including  such 
remedies  as  a  requirement  that  the  agency  bargain  over  the 
proposal  and,  if  agreement  is  reached,  implement  the  agreement 
retroactively.   In  general,  however,  there  is  no  requirement  in 
the  Federal  Service  Labor-Management  Relations  Statute  that 
parties  attempt  to  resolve  negotiability  disputes  bilaterally. 
Moreover,  in  some  cases,  it  is  prudent  for  a  union  to  file  a 
negotiability  appeal  despite  their  best  intentions  to  resolve  the 
matter  amicably  because,  under  the  Statute,  their  rights  to 
adjudication  of  the  matter  may  be  compromised  if  they  do  not  do 
so.   Put  simply,  the  Statute  fails  to  provide,  in  many 
circumstances,  flexibility  to  the  parties  and  the  Authority  to 
resolve  disputes  in  ways  that  encourage  amicable,  as  opposed  to 
adversarial,  solutions.   Thus,  the  Authority  must  fall  back  on 
stressing  labor-management  cooperation  in  speeches,  articles  and 
other  informational  materials  distributed  to  labor  and  management 
representatives . 

Nevertheless,  Federal  sector  parties  have  shown  great  interest  in 
exploring  alternatives  to  traditional,  adversarial  collective 
bargaining.   In  particular.  Federal  parties  are  exploring,  with 
the  assistance  of  the  Authority  and  the  General  Counsel  of  the 
Authority,  among  others,  the  formation  of  labor-management 
partnerships  under  Executive  Order  12871.   In  addition.  Federal 
sector  parties  are  pursuing  training  in  interest-based  approaches 
to  bargaining  and  in  the  design  and  use  of  alternative  dispute 
resolution  systems.   In  this  connection,  the  greatest  incentive 
for  the  parties  to  engage  in  these  efforts  appears  to  be  their 
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frustration  with  their  traditional  relationships  and  their  desire 
to  change. 

Reinventing  FLRA 

A  working  group  was  formed  to  investigate  "maximizing  the 
statute"  —  seeking  a  broader  interpretation  of  existing  laws. 
This  presumes  more  thorough  investigations,  meaningful  analysis, 
selective  prosecution,  and  assistance  to  parties  in  settling 
disputes. 

QUESTION.   What  do  you  hope  to  gain  as  a  result  of  this 
review? 

ANSWER.   The  "Maximizing  the  Statute"  working  group,  composed 
of  Headquarters  managers  and  regional  office  managers  and 
employees,  was  established  to  evaluate  the  Office  of  the  General 
Counsel   current  investigatory  and  prosecutorial  policies  and 
procedures.   The  group  was  tasked  with  making  recommendations  to 
improve  communications  with  our  customers  and  to  render  our 
services  more  effective  and  of  more  value  to  our  customers. 

As  a  result  of  this  review,  the  Office  of  the  General  Counsel 
will  adopt  a  prosecutorial  discretion  policy  listing  criteria 
which  will  be  considered  by  the  Regions  prior  to  deciding  to 
litigate  a  case.   Prosecutorial  discretion  is  essential  to  the 
establishment  of  a  sound  labor  relations  system  in  view  of  the 
rising  caseload  and  limited  resources  of  the  Office  of  the 
General  Counsel.   Concentrating  on  the  more  important  cases  will 
enhance  the  credibility  of  the  Office  of  the  General  Counsel  and 
make  more  effective  use  of  our  resources.   The  Regions  will  apply 
specific,  universal  criteria  so  that  there  is  a  common 
understanding  as  to  which  type  of  cases  do  not  warrant  further 
prosecution. 

In  tandem  with  prosecutorial  discretion,  a  policy  which  seeks 
more  creative  remedies  tailored  to  the  particular  circumstances 
of  the  case  also  will  enhance  the  effectiveness  of  the  Statute. 
A  settlement  policy  which  encourages  creative  remedies  and 
provides  flexibility  to  the  Regions,  with  guidelines  focusing  on 
enhancing  the  parties'  relationship  as  well  as  resolving  the 
particular  allegations,  also  will  enhance  the  effectiveness  of 
the  Statute.   In  addition,  increased  utilization  of  the 
appropriate  temporary  relief  section  of  the  Statute  will  enhance 
the  Statute's  effectiveness. 


The  Office  of  the  General  Counsel  also  is  exploring  establishment 
of  a  pilot  program,  which  applies  an  alternative  dispute 
resolution  procedure  as  a  means  to  resolve  disputes  at  the  local 
level  as  early  in  the  process  as  possible.  The  work  group  is 
exploring  a  pilot  ADR  program  where  the  charges  involving  a 
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particular  Federal  Department  or  agency  would  first  be  processed 
through  this  informal  and  voluntary  process. 

As  a  result  of  these  initiatives,  we  hope  to  improve  the  parties' 
relationships,  resolve  disputes  at  the  lowest  level  and  at  the 
earliest  stage  of  processing  a  charge,  and  enhance  the  Statutes' 
effectiveness  by  fully  prosecuting  violations  of  the  Statute  and 
seeking  innovative  remedies  in  those  cases  which  cannot  be 
resolved  by  the  parties. 

QUESTION.   When  do  you  expect  to  complete  the  work? 

ANSWER.   We  expect  to  complete  final  work  on  these  policies 
and  present  them  to  the  public  by  late  April,  1994.   Even  after 
their  publication,  however,  the  Office  of  the  General  Counsel 
will  be  evaluating  and  monitoring  the  effect  and  success  of  these 
polices  and  make  modifications  where  indicated. 

The  General  Counsel  has  inaugurated  a  series  of  reviews  of 
quality,  customer  satisfaction,  organizational  structure  and 
prosecutorial  strategies. 

QUESTION.   Please  provide  the  Committee  with  the  results  of 
your  internal  and  external  quality  evaluations,  organizational 
structure,  and  alternative  approaches  to  meeting  customer  needs 
when  it  is  completed. 

ANSWER.   A  summary  of  the  requested  information  is  provided 
below. 

Internal  and  External  Evaluation  -  The  Office  of  the  General 
Counsel  developed  and  mailed  a  survey  to  its  customers  in 
December  1993.   Recipients  of  the  survey  were  identified  by 
regional  directors  as  persons  having  utilized  the  Office  of  the 
General  Counsel's  services.   In  addition  six  large  agencies  and 
five  unions  provided  mailing  lists  of  persons  involved  in  labor- 
management  relations.   On  December  7,  1993,  a  total  of  2,152 
surveys  were  mailed  to  704  management  officials  and  1,448  union 
officials.   A  total  of  633  usable  responses  were  received  -  364 
from  union  officials  and  269  from  Federal  agency  management 
officials.   The  responses  to  all  survey  questions,  as  well  as  any 
comments,  were  entered  into  a  specially  designed  computer 
program.   The  data  has  been  sorted  and  assimilated  in  several 
ways  for  analysis.   The  workgroup  on  external  evaluation  has  met 
to  analyze  the  data.   In  addition,  a  second  workgroup  of  the 
Office  of  the  General  Counsel  managers  and  agents,  which  is 
responsible  for  developing  criteria,  guidelines  and  standards  of 
quality  for  all  aspects  of  Office  of  the  General  Counsel's  work, 
has  received  the  data  and  is  analyzing  it  to  determine  which 
functions  we  need  to  be  most  concerned  about  in  developing 
quality  improvements. 
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The  survey  responses  reflect  the  FLRA  customers'  perceptions  of 
the  effectiveness  and  quality  of  service  provided  by  the  Office 
of  the  General  Counsel  in  processing  ULP  and  Representation  cases 
and  more  generally,  in  providing  assistance  to  the  parties  in 
improving  their  relationships.   Additionally,  the  survey  polled 
the  respondents  on  their  attitudes  toward  proposed  initiatives 
which  are  under  consideration  by  the  Office  of  the  General 
Counsel. 

Although  the  responses  to  the  survey  were  predominantly  positive, 
the  data  showed  a  level  of  dissatisfaction  with  the  Office  of  the 
General  Counsel's  effectiveness  which  is  much  higher  than  the 
Office  of  the  General  Counsel  finds  acceptable.   It  is  apparent 
that  the  regional  offices  are  not  providing  adequate 
communication  to  the  parties  in  how  their  cases  are  developing 
and  are  providing  insufficient  information  on  the  reasons  for  the 
decisions  and  determinations  that  are  made  concerning  their 
cases.   The  ineffectiveness  of  communications  has,  in  turn,  led 
to  a  loss  of  confidence  by  a  minority  -  although  large  number  - 
of  respondents  regarding  the  impartiality  of  the  regions. 
Curiously,  the  high  level  of  dissatisfaction  with  the  Office  of 
the  General  Counsel's  impartiality  is  not  reflected  by  the 
generally  high  percentage  of  positive  responses  to  the  queries 
concerning  the  professionalism  and  integrity  of  the  Office  of  the 
General  Counsel's  agents. 

Respondents  were  favorably  receptive  to  the  proposed  initiatives 
to  adopt  policies  and  processes  designed  to  maximize  the  Office 
of  the  General  Counsel's  effectiveness  and  to  place  more 
responsibility  on  the  parties  to  resolve  their  disputes  without 
the  need  to  rely  on  FLRA  as  often.   Respondents  also  indicated  an 
interest  in  and  desire  for  more  training  on  the  statute  and  on 
techniques  for  resolving  problems. 

Because  some  of  the  results  of  the  survey  were  contrary  to  the 
Office  of  the  General  Counsel's  own  perceptions  of  its 
effectiveness  and  the  procedures  which  were  used  by  its  agents, 
the  Office  of  the  General  Counsel  developed  and  mailed  a  survey 
to  all  71  professional  and  supervisory  regional  office  employees. 
The  survey  sought  information  from  the  agents  on  their  usual 
practices  at  all  stages  of  processing  cases,  their  attitudes 
about  their  work,  and  their  understanding  of  the  Office  of  the 
General  Counsel's  policies  and  its  goals  and  objectives. 

The  employee  survey  reflected  a  variety  of  philosophical 
approaches  to  the  work,  much  misunderstanding,  and  an  overall 
lack  of  consistency  among  the  agents  in  the  way  policies  and 
procedures  are  applied.   The  employees'  responses  did  provide 
some  clues  as  to  the  reasons  for  the  relatively  high  level  of 
dissatisfaction  with  communications  and  the  large  number  of 
respondents  who  provided  negative  responses  to  questions  relating 
to  the  Office  of  the  General  Counsel's  impartiality. 
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The  results  of  the  external  and  internal  sur\'eys  were  studied, 
analyzed  and  discussed  in  detail  at  a  recent  meeting  of 
headquarters  managers,  regional  directors  and  leaders  of  the 
employees'  union.   Although  attributing  the  respondents'  high 
level  of  dissatisfaction  to  the  consequences  of  having  to  more 
than  double  the  per-agent  output  over  the  past  few  years,  all 
participants  acknowledged  that  the  Office  of  the  General  Counsel 
needed  to  make  substantial  improvements  in  the  quality  of  its 
work.   The  regional  directors,  together  with  their  staffs,  will 
prepare  action  plans  to  eliminate  the  inconsistent  practices, 
improve  communications  and  re-establish  confidence  in  the  Office 
of  the  General  Counsel's  impartiality.   Plans  are  to  provide  more 
training  to  the  agents,  establish  clear  guidelines  for  exercise 
of  discretion  in  those  areas  where  the  agents  are  free  to 
exercise  discretion,  and  schedule  and  meet  with  customers  more 
frequently  to  discuss  the  Office  of  the  General  Counsel 
initiatives  and  elicit  their  views  on  proposed  changes  in 
policies  and  procedures. 

Copies  of  the  data  from  the  customer  and  employee  surveys  are 
being  provided  to  the  Subcommittee. 

Organizational  Structure  -  The  organizational  structure  work 
group  is  reviewing  the  geographic  jurisdictions  of  the  regional 
offices  and  staffing  patterns  within  the  Regions.   The  goal  is  to 
distribute  the  caseload,  based  on  our  historic  perspective,  among 
the  seven  regional  offices  so  that  the  seven  regions  have  a 
substantially  similar  caseload. 

The  review  of  the  geographic  jurisdiction  will  result  in 
equalizing  the  work  per  regional  office  employee.   In  essence, 
there  will  be  no  proprietary  interest  by  a  region  in  a  case  or  by 
a  customer  in  which  a  region  processes  a  case.   Cases  will  be 
moved  between  regions  based  on  caseload  and  staffing  so  that  our 
resources  will  be  utilized  to  the  fullest  extent.   For  example, 
cases  investigated  by  one  region  may  be  settled  and/or  litigated 
by  another  region  dependent  upon  caseload  and  staffing.   Since 
all  regions  will  be  providing  the  same  services  and  applying  the 
same  standards  when  processing  and  deciding  cases,  the  Office  of 
the  General  Counsel  resources  will  be  more  effectively  utilized. 

The  group  also  is  studying  a  model  for  the  typical  regional 
office.   The  group  is  charged  with  making  recommendations  to  the 
General  Counsel  on  how  staffing  allocations  can  best  be  utilized 
to  perform  our  mission.   The  group  is  reviewing  the  number  of 
support  staff,  managers,  supervisors  and  professionals  per 
regional  office,  and  the  continued  viability  of  the  four  sub- 
regional  offices. 

Alternative  Approaches  -  The  "Alternative  Approaches"  work  group 
is  making  recommendations  on  the  publication  of  the  training 
opportunities  offered  by  the  Office  of  the  General  Counsel;  such 
as  partnership  facilitation,  interest-based  problem  solving. 
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alternative  dispute  resolution,  communication  skills,  rights  and 
obligations  under  the  Statute  etc. 

The  "Alternative  Approaches"  work  group  is  also  examining  how  the 
Office  of  the  General  Counsel  can  assist  our  customers  in 
establishing  their  own  ADR  plan  to  resolve  disputes  among 
themselves  prior  to  instituting  a  third-party  process.   In 
addition,  the  group  is  studying  alternative  approaches  to  assist 
our  customers  in  resolving  their  disputes  and  enhancing  their 
relationship,  even  after  the  unfair  labor  practice  procedure  is 
initiated.   For  example,  regional  office  intervention  after 
charges  are  filed  but  separate  and  apart  from  the  investigatory 
process. 

All  of  these  approaches  are  intended  to  reduce  the  need  for  our 
customers  to  resort  to  a  third  party  process  to  resolve  their 
disputes,  and  to  assist  the  parties  in  the  early  resolution  of 
their  disputes  prior  to  institution  of  the  formal  process. 

The  Congressional  Submission  (page  23)  indicates  that  "cases  are 
still  filed  regularly  with  us  on  matters  that  are  fairly  well 
settled."   The  FLRA  is  attempting  to  lessen  this  problem  by 
distributing  materials  and  improving  training. 

QUESTION.   How  many  more  people  are  you  trying  to  reach? 

ANSWER.   The  Authority  is  engaged  in  a  number  of  efforts  to 
increase  the  availability  of  information  and  provide  training  and 
other  assistance  to  its  agency  and  union  clientele.   In  each 
instance,  the  Authority  aims  to  reach  the  greatest  number  of 
agency  and  union  representatives. 

For  example,  in  the  past  2  years,  the  Authority  has  engaged  in  an 
intensive  effort  to  publicize  the  availability  of,  and  distribute 
to  interested  parties,  the  Quarterly  Summary  of  FLRA  Decisions. 
During  this  period  of  time,  the  mailing  list  of  persons  desiring 
copies  of  the  quarterly  summaries  has  grown  to  approximately 
3,000.   We  encourage  duplication  of  the  Summary  within  agencies 
and  unions  to  increase  distribution.   The"  Summary  is  also 
distributed  to  the  print  media  for  inclusion  in  special  columns 
on  FLRA  cases.   Every  month  approximately  150  names  are  added  to 
the  list.   As  another  example,  the  Authority  has,  to  date, 
conducted  eight  arbitration  symposia,  attended  by  more  than  350 
persons,  devoted  to  training  arbitrators  and  parties' 
representatives  on  the  law  of  Federal  sector  grievance 
arbitration.   Six  additional  symposia  are  currently  planned,  and 
we  anticipate  that  each  will  be  attended  by  50  to  60  persons.   In 
addition,  the  Authority  provides  case  updates  and  other  materials 
to  many  conferences,  meetings,  and  workshops  held  by  other 
organizations  in  the  private  and  public  sector. 

QUESTION.   What  is  the  universe  of  people  who  should  know? 
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ANSWER.   Currently,  approximately  1.3  million  Federal 
employees,  nearly  80  percent  of  the  eligible  Federal  workforce, 
are  represented  by  unions.   These  employees  are  organized  in  over 
3,000  bargaining  units  and  are  represented  by  over  100  different 
labor  organizations.   Although  the  precise  number  of  union  and 
agency  representatives  responsible  for  labor-management 
activities  in  the  Federal  Government  is  not  known,  it  clearly 
would  be  in  the  thousands. 

Ideally,  all  agency  and  union  representatives  responsible  for 
conducting  labor-management  relations  in  the  Federal  Government 
should  be  familiar  with  their  rights  and  responsibilities  under 
the  Federal  Service  Labor-Management  Relations  Statute.   As  these 
rights  and  responsibilities  are  amplified  and  clarified  in 
Authority  decisions,  such  decisions  also  should  be  available  to 
all,  or  the  greatest  possible  number  of,  the  representatives. 
The  Authority  provides  copies  of  its  decisions  and  other 
materials  to  a  great  number  of  these  representatives,  including 
all  who  have  requested  such  information.   We  believe,  however, 
that  the  parties  are  responsible,  in  part,  for  distributing 
relevant  information  throughout  their  organizations. 

In  addition,  persons  other  than  agency  and  union  representatives 
have  interests  in  receiving  information  and  training  regarding 
the  Federal  labor-management  relations  program.   For  example, 
arbitrators  who  practice  in  the  Federal  sector  have  significant 
interests  in  receiving  information  and  training  regarding  their 
obligations  under  the  Statute.   To  fill  this  need,  the  Authority 
publicized  to  groups  of  arbitrators  the  availability  of 
information,  including  case  decisions,  and,  as  a  result  of  the 
Authority's  efforts,  many  arbitrators  currently  receive  the 
Quarterly  Summary  of  FLRA  Decisions.    Similarly,  the  Authority 
distributes  its  decisions  and  materials  to  all  Federal  depository 
libraries  in  the  United  States  and,  thereby,  ensures  the 
availability  of  this  information  to  many  individuals  who 
otherwise  would  not  have  access  to  it.   In  this  area,  the 
Authority  also  distributes  a  complete  list  of  depository 
libraries  to  make  it  easier  for  individuals  to  access  our 
decisions. 

QUESTION.   Is  there  a  problem  due  to  high  turnover? 

ANSWER.   It  is,  of  course,  true  that  there  are  frequent 
changes  in  designated  union  and  agency  representatives.   This  is 
particularly  true  in  situations  where,  as  now,  many  agencies  are 
engaged  in  downsizing.   When  designated  representatives  change, 
it  often  is  the  case  that  the  new  representative  needs  a  period 
of  time  in  which  to  become  familiar  with  numerous  aspects  of  his 
or  her  position.   During  this  time  period,  new  representatives 
may  need,  among  other  things,  information  and  training  from  the 
Authority. 

Nevertheless,  we  have  no  reason  to  believe  that  the  turnover 
among  representatives  is  particularly  high  in  the  Federal  sector. 
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In  addition,  we  also  have  no  reason  to  believe  that  this  normal 
aspect  of  labor  relations  has  resulted  in  an  unusual,  or 
problematic,  need  for  information  or  training  from  the  Authority. 

QUESTION.   Are  frivolous  cases  being  filed  because  there  is 
no  disincentive? 

ANSWER.   Cases  are  filed  with  the  Authority  for  a  variety  of 
reasons.   Moreover,  whether  a  case  is  frivolous  is  a  matter  that, 
in  many  instances,  is  disputed.   For  example,  in  some  cases, 
parties  file  cases  with  the  Authority  on  issues  which  are 
considered  "settled"  because  of  a  desire  to  test  new  theories  or 
because  of  intervening  events,  including  court  decisions,  which 
are  alleged  to  necessitate  a  change  in  the  law.   In  other 
instances,  cases  are  filed  with  the  Authority  by  agencies  and 
unions,  on  a  settled  issue,  in  an  attempt  to  obtain  judicial 
review,  perhaps  in  a  circuit  which  previously  has  not  ruled  on 
the  issue.   Moreover,  as  noted  in  connection  with  a  previous 
question,  the  Authority  may  conclude  that  certain  allegations  of 
nonnegotiability  constitute  unfair  labor  practices  and  subject 
the  agency  to  the  Authority's  remedial  power. 

Administrative  Law  Judges 

Page  26  indicates  that  the  Office  of  Administrative  Law  Judges 
will  render  decisions  within  a  median  time  of  180  days  or  less. 

QUESTION.   What  were  the  mean  and  median  times  for  decisions 
1990  through  1993? 

ANSWER.   The  mean  and  median  time  measures,  displayed  in 
number  of  days  for  the  various  phases  of  the  complaint 
adjudication  process,  are  as  follows: 

Complaint  Hearing 

to  to 

Hearing  Decision 

Mean  Median       Mean  Median 

FY  1990  93  80 

FY  1991  111  79 

FY  1992  86  81 

FY  1993  98  84 

The  Complaint  to  Hearing  timeframe  starts  on  the  day  a  Regional 
office  issues  a  complaint  and  runs  until  the  hearing  opens.   The 
date  of  hearing  therein  set  forth  is  often  postponed  on  motion  of 
one  or  more  parties.   Where  good  cause  is  shown,  this  is 
unavoidable,  and  extensions  are  likely  to  be  lengthy. 

The  Hearing  to  Decision  timeframe  starts  with  the  close  of 
hearing  and  ends  on  the  day  the  decision  issues.   Briefs  are  due 
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within  30  days,  and  transcripts  are  delivered  in  about  15  days. 
Because  busy  lawyers  are  often  occupied  with  other  trials, 
arbitrations  and  so  forth  in  those  two  weeks,  legitimate  and 
sometimes  joint  requests  for  extensions  of  time  are  received  and 
granted. 

The  Complaint  to  Decision  timeframe  measures  the  entire 
litigation  process,  i.e.  the  time  lapse  from  initiation  of  formal 
proceedings  through  issuance  of  the  complaint  to  issuance  of  a 
decision  which  may  be  appealed  to  the  Authority.   It  does  not 
attempt  to  deal  with  the  far  greater  number  of  cases  which  are 
settled  or  withdrawn  prior  to  closure  by  decision. 

The  budget  indicates  (page  26)  that  the  ALJ's  objective  of 
rendering  decisions  within  180  days  will  not  be  met  in  1994  and 
1995. 

QUESTION.   What  would  it  cost  to  meet  this  goal? 

ANSWER.   The  factors  explaining  case  processing  times  are 
numerous.   For  example,  the  position  of  General  Counsel  was 
vacant  for  periods  of  over  4  months  in  1991  and  over  9  months  in 
1993.   These  vacancies  had  a  significant  effect  on  case 
processing  timeframes,  particularly  the  time  from  the  issuance  of 
complaints  to  hearing.   An  enormous  number  of  cases  built-up 
during  these  absences  and  could  not  be  promptly  set  for  hearing. 

Given  the  current  caseload,  absent  a  significant  drop  in  caseload 
as  a  consequence  of  the  new  emphasis  on  labor-management 
partnerships,  it  will  be  very  difficult  to  reduce  the  case- 
processing  times  to  a  median  of  180  days.   [Such  improvement 
would  be  facilitated  with  the  addition  of  ALJ's,  or  by  a 
combination  of  ALJ's  and  law  clerks.   The  estimated  annual  salary 
and  benefit  cost  and  associated  travel  costs  of  additional 
personnel  would  approximate  $400,000  to  $500,000.] 

We  note  that,  in  many  circumstances,  it  may  be,  in  fact, 
unreasonable  to  expect  the  issuance  of  an  ALJ  decision  within  180 
days  of  the  issuance  of  a  complaint.   As  the  foregoing  table 
indicates,  nearly  120  days  elapse  before  a  hearing  is  held  and 
post-hearing  briefs  are  received  by  the  Judges.   As  such,  it  may 
be  more  reasonable,  and  accurate,  to  measure  ALJ  productivity  by 
examining  the  timeframe  from  close  of  hearing  to  decision. 

On  page  30  of  the  Congressional  Submission,  the  Authority  makes 
reference  to  cases  involving  an  Agency's  right  to  determine  its 
budget,  the  ability  of  unions  to  negotiate  "appropriate 
arrangements"  for  employees  adversely  affected  by  management 
action,  contracting  out,  and  the  availability  to  unions  of 
information  over  and  above  unit  employee  home  addresses. 
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QUESTION.   Please  describe  the  Issues  and  status  of  these 
cases. 

ANSWER.   Section  7106(a)(1)  of  the  Federal  Service  Labor- 
Management  Relations  Statute,  5  U.S.C.  §  7106(a)(1),  provides 
that  management  retains  the  right  to  determine  its  budget. 
Historically,  the  Authority  has  held  that  a  union  bargaining 
proposal  interferes  with  an  agency's  right  to  determine  its 
budget  and  is,  as  a  result,  nonnegotiable  if,  as  relevant  here, 
the  proposal  prescribes  a  program  or  amount  of  money  that  must  be 
included  in  the  agency's  budget.   In  U.S.  Department  of  the  Army. 
Red  River  Depot.  Texarkana.  Texas  v.  FLRA.  977  F.2d  1490,  1493 
(D.C.  Cir.  1992) ,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  remanded  the  case  to  the  Authority 
"to  clarify  what  it  means  to  require  'inclusion  of  a  particular 
program  or  amount  in  [a  federal  employer's]  budget.'"   In 
National  Association  of  Government  Employees.  Local  R14-52  and 
U.S.  Department  of  the  Army.  Red  River  Depot.  Texarkana.  Texas. 
48  FLRA  1198  (December  27,  1993),  the  Authority  issued  its 
decision  on  remand  from  the  court.   The  Authority  held  (id.  at 
1206-07),  in  pertinent  part: 

[T]he  first  part  of  the  budget  test  removes  from 
bargaining  any  mandated  inclusion  of  programs, 
operations,  and  amounts  in  the  estimates  and  plans  that 
comprise  an  agency's  budget  process.   As  a  practical 
matter,  the  first  part  of  the  test  includes  the 
prescription  of  the  "line  items"  that  will  be  contained 
in  the  budget  estimates  that  are  incorporated  in  the 
budget  of  the  United  States.   It  also  encompasses  the 
prescription  of  the  items  and  amounts  that  will  be 
included  in  the  funding  estimates  and  plans  that  are 
developed  by  the  agency  in  conjunction  with  .  .  .  the 
budget  of  the  United  States. 

The  issuance  of  the  Authority's  decision  in  Red  River  Depot 
resolved  the  issue  of  first  impression  remanded  by  the  court. 
However,  other  cases  currently  pending  before  the  Authority 
present  questions  concerning  the  extent  and  nature  of  an  agency's 
right  to  determine  its  budget.   In  fact,  at  any  time,  the 
Authority's  docket  of  pending  cases  will  contain  a  full  range  of 
issues  under  the  Statute. 

Over  the  years,  an  area  of  the  Statute  which  has  resulted  in 
significant  litigation  is  section  7106(b)(3),  which  provides 
that,  although  management  retains  various  rights,  nothing  in  the 
Statute  precludes  an  agency  from  negotiating  over  "appropriate 
arrangements  for  employees  adversely  affected  by  the  exercise"  of 
any  of  its  rights.   In  National  Association  of  Government 
Employees.  Local  R14-87  and  Kansas  Army  National  Guard ,  2 1  FLRA 
24  (1986),  the  Authority  addressed  the  analytical  framework  for 
determining  whether  a  proposal  was  negotiable  as  an  appropriate 
arrangement  and  held,  among  other  things,  that  in  making  this 
determination,  it  was  necessary  first  to  determine  whether  a 
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proposal  sought  to  ameliorate  adverse  effects  on  employees  and, 
as  a  result,  constituted  an  arrangement.   Recently,  however,  the 
U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
(National  Labor  Relations  Board  v.  FLRA.  2  F.3d  1190  (D.C.  Cir. 
1993) (per  curiam) ;  United  States  Department  of  the  Interior 
Minerals  Management  Service.  New  Orleans.  Louisiana  v.  FLRA.  969 
F.2d  1158  (D.C.  Cir.  1992);  United  States  Department  of  the 
Treasury.  Office  of  the  Chief  Counsel.  Internal  Revenue  Service 
V .  FLRA .  960  F.2d  1068  (D.C.  Cir.  1992))  and  the  Fifth  Circuit 
(United  States  Department  of  Justice.  Immigration  and 
Naturalization  Service  v.  FLRA.  975  F.2d  218  (5th  Cir.  1992)) 
questioned  the  Authority's  application  of  its  test.   In  National 
Treasury  Employees  Union,  Chapter  243  and  U.S.  Department  of 
Commerce.  Patent  and  Trademark  Office.  49  FLRA  176,  184  (March  4, 
1994)  (Member  Armendariz  concurring  in  part  and  dissenting  in 
part) ,  the  Authority  responded  to  the  court  decisions  and  held, 
as  relevant  here: 

[A]n  arrangement  must  be  tailored  to  compensate  or 
benefit  employees  suffering  adverse  effects  flowing 
from  the  exercise  of  management's  rights  and  cannot  be 
so  broad  in  its  sweep  that  it  applies  to  all  employees 
regardless  of  whether  they  are  likely  to  be  adversely 
affected  by  management  action  that  comes  within  the 
purview  of  management's  rights. 

As  was  the  case  with  respect  to  an  agency's  right  to  determine 
its  budget,  the  Authority's  recent  decision  in  Patent  and 
Trademark  Office  resolved  a  dispute  relating  to  only  one  aspect 
of  the  issue  regarding  the  negotiation  of  appropriate 
arrangements.   At  any  given  time,  numerous  cases  presenting 
aspects  of  this  issue  are  pending  before  the  Authority.   Indeed, 
nearly  every  negotiability  case  involves,  to  some  degree,  issues 
regarding  the  negotiation  of  appropriate  arrangements. 
Currently,  there  are  approximately  50  negotiability  disputes 
pending  before  the  Authority. 

Another  issue  which  has  been  the  subject  of  extensive  litigation 
over  the  years  involves  the  question  of  whether  parties  may 
submit  to  negotiated  grievance  and  arbitration  procedures 
disputes  involving  allegations  that  an  agency  has  contracted  out 
work  without  complying  with  the  requirements  of  0MB  Circular  A- 
76.   Recently,  however,  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  held,  as  relevant  here,  that 
proposals  subjecting  such  disputes  to  resolution  under  a 
negotiated  grievance  procedure  are  nonnegotiable  under  section 
7117(a)  of  the  Federal  Service  Labor-Management  Relations  Statute 
because  they  are  inconsistent  with  the  Circular,  which,  according 
to  the  court,  constitutes  a  Government -wide  regulation.   U.S. 
Department  of  the  Treasury.  Internal  Revenue  Service  v.  FLRA.  996 
F.2d  1246  (D.C.  Cir.  1993).   Subsequently,  the  Authority  adopted 
the  court's  decision  and  stated  that  it  would  no  longer  follow 
previous  Authority  decisions  holding  to  the  contrary.   American 
Federation  of  Government  Employees.  Local  1345  and  U.S. 
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Department  of  the  Army.  Headquarters.  Fort  Carson  and 
Headquarters.  4th  Infantry  Division.  Fort  Carson.  Colorado. 
48  FLRA  168  (August  11,  1993). 

Finally,  section  7114(b)(4)  of  the  Statute  provides  that  an 
agency's  obligation  to  collectively  bargain  in  good  faith 
includes  the  obligation  to  provide  a  union  with  requested 
information  which,  among  other  things,  is  "necessary  for  full  and 
proper  discussion,  understanding,  and  negotiation  of  subjects 
within  the  scope  of  collective  bargaining."   However,  the 
obligation  to  provide  information  applies  only  to  information  the 
disclosure  of  which  is  not  prohibited  by  law.   Under  section 
7114(b)(4)  of  the  Statute,  Federal  sector  unions  frequently 
request  from  Federal  agencies  information  which  relates  to 
individual  Federal  employees,  including,  for  example,  information 
concerning  disciplinary  actions  and  performance  appraisals.   In 
many  cases  where  the  Union  requests  that  the  information  be 
provided  in  a  form  which  includes  the  names  or  other  personal 
identifiers  of  the  affected  employees,  agencies  claim  that 
disclosure  is  prohibited  by  the  Privacy  Act,  5  U.S.C.  §  552a. 
Quite  recently,  the  U.S.  Supreme  Court  decided  that  the  Privacy 
Act  prohibited  the  disclosure  under  section  7114(b)(4)  of  the 
home  addresses  of  Federal  employees  to  the  unions  which  represent 
them.   U.S.  Department  of  Defense  v.  FLRA.  62  U.S.L.W.  4143  (Feb. 
23.  1994).   The  Court  specifically  did  not  address,  however, 
whether  or  to  what  extent  the  Privacy  Act  would  prohibit 
disclosure  of  other  personal  information,  including  the 
aforementioned  appraisals  and  disciplinary  actions.   Currently, 
the  Authority  has  pending  before  it  approximately  30  cases 
presenting  this  issue.   Numerous  other  cases  involving  the  issue 
are  pending  elsewhere  in  the  Authority,  including  the  Office  of 
Administrative  Law  Judges,  and  the  Regional  Offices.   The 
Authority  has  provided  the  parties  to  the  cases  pending  before 
the  Authority  Members  an  opportunity  to  address  the  application 
of  the  Court's  decision  in  Department  of  Defense.   Following 
receipt  and  consideration  of  these  submissions,  the  Authority 
will  adjudicate  the  matters. 

Page  3  6  of  the  Congressional  Submission  shows  new  case  intake 
falling  from  469  in  1992  to  419  in  1993,  then  increasing  again  to 
485  in  1994  and  501  in  1995. 

QUESTION.   How  do  account  for  the  downward  then  upward 
pattern? 

ANSWER.   Under  the  Statute,  all  unfair  labor  practice  cases 
are  initiated  by  the  filing  of  a  charge  in  a  Regional  Office. 
Each  charge  is  investigated  and,  if  it  is  determined  that  there 
is  reasonable  cause  to  believe  that  a  violation  has  occurred,  in 
the  absence  of  a  pre-complaint  settlement,  a  complaint  issues. 
Thereafter,  a  complaint  is  prosecuted  before  an  Administrative 
Law  Judge  by  an  attorney  from  the  Regional  Office.   After  the 
Judge  issues  a  recommended  decision,  the  case  comes  to  the 
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Authority  for  final  adjudication.   The  authority  to  issue  a 
complaint  lies  solely  with  the  General  Counsel.   Therefore,  in 
the  absence  of  an  FLRA  General  Counsel,  no  complaints  can  issue, 
and  only  those  cases  in  which  complaints  already  are  issued  are 
prosecuted  before  Administrative  Law  Judges  and  reach  the 
Authority. 

Recently,  the  FLRA's  General  Counsel  position  was  vacant  from 
January  26,  1993,  until  November  8,  1993.   Although  the  Authority 
received  unfair  labor  practices  that  were  "in  the  pipeline," 
those  receipts  declined  in  the  latter  part  of  FY  1993.   As  a 
result,  when  General  Counsel  Swerdzewski  took  office,  there  was  a 
significant  backlog  of  cas is   ready  for  the  issuance  of  a 
complaint.   Many  of  those  complaints  have  now  issued  which  leads 
to  a  projected  increase  in  Authority  receipts  in  both  FY  1994  and 
FY  1995. 

Workload  projections  for  the  General  Counsel's  office  on  page  47 
of  the  Congressional  Submission  show  rapid  workload  increases  in 
1987,  1992,  and  1995. 

QUESTION.  Why? 

ANSWER.   The  figures  provided  for  FY  1987  through  1993  are 
historical  and  represent  actual  growth  in  workload  over  those 
years.   A  workload  consists  of  pending  cases  at  the  beginning  of 
the  year  and  new  case  intake  during  the  year.   Thus,  if  case 
intake  outpaces  productivity,  a  larger  pending  caseload  is 
carried  over  into  the  following  year,  thereby  adding  to  that  next 
year's  total  workload. 

The  reasons  behind  the  very  large  increase  in  charges  filed  over 
the  past  five  years  are  elusive.   As  stated  on  page  44  of  the 
budget  submission,  the  unions'  lack  of  adequate  resources  has 
caused  the  unfair  labor  practice  procedure  to  become  a  no  cost 
alternative  to  the  grievance/arbitration  procedures. 
Furthermore,  the  regional  offices'  staffs  have  been  successful  in 
helping  the  parties  to  resolve  disputes  regardless  of  the  merits 
of  the  ULP  charges.   Consequently,  the  ULP  process  frequently  has 
become  the  least  expensive,  but  nonetheless  effective  means  by 
which  the  unions  are  able  to  get  management  to  hear  their 
complaints. 

The  FY  1995  workload  is  projected  to  be  larger  because  several 
factors  contribute  to  the  Office  of  the  General  Counsel's 
inability  to  match  productivity  to  intake  in  FY  1994  and  FY  1995. 
For  over  9  months  of  calendar  year  1993,  the  position  of  General 
Counsel  was  vacant.   The  authorizations  to  prosecute  violations 
and  to  review  appeals  fron  decisions  of  the  regional  directors  to 
dismiss  charges  are  statutory  delegations  that  cannot  be  assumed 
by  anyone  else  in  the  absence  of  legislative  authority.   As  a 
consequence  of  the  vacancy,  therefore,  the  Office  of  the  General 
Counsel  could  not  prosecute  to  trial  those  ULP  charges  which  are 
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found  by  the  regional  directors  to  have  merit  (i.e.,  violations 
of  the  Federal  Service  Labor  Management  Relations  Statute  were 
found) .   Similarly,  appeals  by  parties  whose  charges  were 
dismissed  by  regional  directors  could  not  be  acted  upon. 

During  the  period  of  the  General  Counsel  vacancy,  over  700  cases 
were  found  to  warrant  violations  and  issuance  of  complaints.   The 
complaints  were  drafted  and  attempts  to  facilitate  settlements 
between  the  parties  continued;  but  the  complaints,  in 
approximately  650  cases  which  could  not  be  settled,  were  not 
issued  until  after  the  General  Counsel's  nomination  was  confirmed 
and  his  appointment  by  the  President  signed.   Consequently,  the 
regions  were  faced  with  a  backlog  of  nearly  a  full  year's  work  in 
prosecutions.   Similarly,  appeals  from  dismissals  mounted  over 
the  period  of  the  vacancy  in  the  Office  of  the  General  Counsel  to 
the  point  that  a  backlog  of  approximately  530  cases  had 
accumulated  in  that  category. 

During  the  current  fiscal  year,  the  Office  of  the  General  Counsel 
has  had  vacancies  in  eight  professional  positions.   The  Office  of 
the  General  Counsel  has  been  unable  to  fill  these  positions 
because  of  a  large  shortfall  in  the  budget  for  salaries  and 
benefits.   Thus,  the  large  increase  in  pending  cases  at  the  end 
of  FY  1994  is  a  reflection  of  the  backlog  of  prosecutions  and 
appeals  that  developed  during  the  9  month  period  in  which  the 
General  Counsel  position  was  vacant  combined  with  the  decreased 
level  of  productivity  that  results  from  the  large  number  of  staff 
vacancies. 

Additionally,  as  discussed  in  more  detail  elsewhere,  the  Office 
of  the  General  Counsel  has  concluded  from  analysis  of  survey 
responses  of  its  customers  and  employees  that  quality  has 
diminished  as  a  result  of  efforts  to  process  caseloads  that  more 
than  doubled  for  each  agent.   The  Office  of  the  General  Counsel 
will  be  attempting  to  improve  the  quality  of  its  work  while 
attacking  the  size  of  the  workload  through  facilitation  of 
partnerships  and  cooperative  relationships,  implementation  of 
alternative  dispute  resolution  processes,  and  more  analysis  in 
the  exercise  of  prosecutorial  discretion.   It  is  expected  that 
these  efforts  to  provide  better  quality  service  will,  over  the 
short  term,  result  in  decreased  productivity  and  larger  backlogs. 
As  the  other  initiatives  begin  to  have  their  desired  results, 
including  less  reliance  by  the  parties  on  FLRA  for  resolving 
their  disputes,  the  backlog  of  cases  should  begin  to  decrease  in 
size. 


The  unfair  labor  practice  caseload  shown  on  page  50  shows  an 
unusual  pattern  in  charges  received  —  a  drop  from  2,293  in  1992 
to  1,914  in  1993,  followed  by  a  rapid  increase  to  4,126  in  1994 
and  6,503  in  1995. 

QUESTION.   How  do  you  account  for  this  pattern? 
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ANSWER.   The  pattern  of  caseload  shown  on  page  50  is,  in 
fact,  the  number  of  new  charges  received  which  are  still  awaiting 
initial  disposition  at  the  end  of  the  year  -  not  the  total 
caseload.   The  fluctuation  between  FY  1992  and  FY  1993  is  normal. 
The  large  increase  in  the  projected  pending  caseloads  in  this 
category  for  FY  1994  and  FY  1995  is  a  result  of  the  factors 
enumerated  above.   They  are  a  result  of  a  large  backlog  developed 
during  the  vacancy  of  the  General  Counsel;  the  vacancies  in 
professional  agent  positions  combined  with  the  inability  to 
replace  them  due  to  funding  considerations;  and  the  short  term 
effects  of  initiatives  that  will  be  taken  to  provide  better 
quality  of  service  to  the  parties. 

The  budget  indicates  that  you  intend  to  spend  $10,000  on 
consulting  services. 

QUESTION.   Do  you  have  any  other  consultants  or  contractors 
on  board  paid  through  other  line  items? 

ANSWER,   The  $10,000  reflected  in  the  budget  justification 
for  "consulting  services"  provides  for  the  estimated  cost  of 
performing  financial  audits  of  the  Agency's  financial  statements, 
by  an  independent  certified  public  accountant.   The  FLRA  does  not 
have  any  other  consultants  or  contractors  on  board,  funded 
through  other  line  items. 

QUESTION.   Do  you  have  any  reimbursable  FTE? 

ANSWER.   The  FLRA  does  not  have  any  FTE's  funded  through 
reimbursements  from  other  agencies  for  any  of  the  years  covered 
by  this  budget  request. 
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GOVERNMENT-WIDE  FTE  REDUCTIONS 

Mr.  HOYER.  We  are  reducing  the  number  of  employees  by 
252,000.  That  may  or  may  not  be  a  good  judgment  but  we  are  going 
to  do  it.  That  judgment  is  not  based  on  caseload.  It  is  based  upon 
getting  to  $1.9  million. 

I  would  like  you  to  tell  me  what  are  the  least  important  items 
on  your  agenda  and  what  are  the  most  important? 

In  other  words,  if  we  are  going  to  reduce  252,000,  there  is  no  free 
lunch.  We  can't  do  it  all.  It  is  a  nice  theory  doing  more  with  less, 
and  I  am  for  that,  and  we  want  you  to  be  as  efficient  and  effective 
as  possible,  but  we  also  want  to  know  on  this  committee  what  you 
can  do  efficiently  and  effectively  with  the  people  and  the  resources 
allocated  to  you  and  what  you  can't  do  if  you  are  going  to  do  qual- 
ity work. 

Understand  my  question? 

Ms.  McKee.  Our  constituents  have  made  it  very  clear  in  the  past 
they  want  quality  from  this  agency. 

Mr.  HOYER.  We  all  want  quality,  but  we  also  all  want  everything. 
We  have  a  $4  trillion  debt  trying  to  do  that. 

Ms.  McKee.  I  think  my  term  is  ending  very  timely. 

Mr.  HOYER.  It  also  gives  you  the  ability  to  be  somewhat  objec- 
tive. 

Ms.  McKee.  Yes.  That  is  why  I  have  spoken  out. 

Mr.  HOYER.  Better  for  you  to  take  the  hits  than  all  the  rest  of 
us,  right? 

Ms.  McKee.  That  is  why  I  suggested  we  try  and  do  something 
on  the  administrative  side. 

Mr.  SWERDZEWSKI.  As  I  mentioned  before,  we  are  maximizing  the 
statute.  We  are  frankly  looking  at  which  cases  should  afford  consid- 
eration and  which  cases  should  not. 

Mr.  HOYER.  The  FEC  dropped,  that  is  to  say  did  not  proceed,  on  j 
a  very  substantial  number  of  cases  which  were  perhaps  worthy  of 
attention,  but  in  a  world  of  alternatives,  there  were  others  more 
important  that  they  had  to  pay  attention  to.  ; 

I  don't  know  if  you  have  that  option. 

Ms.  McKee.  We  have  initiated  one  thing  where  we  have  a  nego- 
tiability case.  Instead  of  somebody  sitting  and  trying  to  write  up 
answers  for  a  negotiability  question  for  how  many  months  depend- 
ing upon  the  length  of  the  case,  two  of  our  staff  have  met  with  the 
parties  and  are  trying  to  work  with  them  to  see  if  we  can  get  them  I 
to  settle  at  the  table.  We  have  cases  sometimes  with  40  and  50  is-  ' 
sues  in  dispute  and  it  would  take  somebody  about  a  year  to  write 
the  whole  thing  up.  While  some  case  is  going  through  court,  we  , 
have  to  wait  and  see  what  the  court's  latest  decision  is.  So  we  j 
think  we  would  be  more  effective  if  we  were  in  helping  the  parties, 
so  we  are  trying  that  on  a  pilot  program.  | 

Mr.  HOYER.  Any  other  questions? 

Mr.  Istook,  did  you  have  any  questions?  '\ 

Mr.  Istook.  No.  Thank  you  though,  Mr.  Chairman. 

Mr.  HOYER.  Thank  you  very  much.  i 


Tuesday,  March  15,  1994. 
OFFICE  OF  SPECIAL  COUNSEL 

WITNESSES 

KATHLEEN  DAY  KOCH,  SPECIAL  COUNSEL 

WILLIAM  E.  REUKAUF,  ASSOCIATE  SPECIAL  COUNSEL  FOR  PROSECU- 
TION 

ROBERT  D.  L'HEUREUX,  ASSOCIATE  SPECIAL  COUT<JSEL  FOR  INVES- 
TIGATION 

WILLIAM  L.  DEAN,  DIRECTOR  FOR  MANAGEMENT 

Mr.  HOYER.  Now,  we  will  have  Kathleen  Day  Koch,  the  Office  of 
Special  Counsel.  Kathleen  Day  Koch,  Special  Counsel,  we  very 
much  appreciate  your  being  here  £ind  we  look  forward  to  your  testi- 
mony. 

Your  testimony  will  be  included  in  full  at  this  time  in  the  record 
and  you  might  proceed  in  such  manner  as  you  deem  appropriate. 

[The  justifications  follow:] 
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U.S.  OFnCE  OF  SPECIAL  COUNSEL 
Fiscal  Year  1995  Budget  Justification 


Mission  of  the  Office  of  Special  Counsel 

The  Office  of  the  Special  Counsel  was  established  on  January  1,  1979,  by 
Reorganization  Plan  Number  2  of  1978.   The  Civil  Service  Reform  Act  (CSRA)  of  1978, 
which  became  effective  on  January  11,  1979,  enlarged  its  functions  and  powers.   The  office 
operated  as  the  autonomous  investigative  and  prosecutorial  arm  of  the  Merit  Systems 
Protection  Board  (MSPB)  until  1989.    In  March  of  1989,  the  Congress  enacted  the 
Whistleblower  Protection  Act  (WPA)  of  1989,  which  became  effective  on  July  9,  1989.   The 
WPA  established  the  Office  of  the  Special  Counsel  as  an  independent  agency  within  the 
Executive  Branch,  separate  and  apart  from  the  MSPB,  and  renamed  it  the  Office  of  Special 
Counsel  (OSC).   Under  the  WPA,  the  OSC  kept  its  basic  investigative  and  prosecutorial 
functions,  and  its  role  in  litigating  cases  before  the  MSPB. 

The  WPA  substantially  amended  the  CSRA  to  enhance  protections  against  reprisal  for 
those  employees  who  disclose  wrongdoing  in  the  federal  government,  and  the  ability  of  the 
OSC  to  enforce  those  protections.    Under  the  CSRA,  as  amended,  the  principal  responsi- 
bilities of  the  OSC  are  - 

•  the  investigation  of  allegations  of  prohibited  personnel  practices  defined  by  law 
at  5  U.S.C.  §  2302(b),'  and  other  activities  prohibited  by  civil  service  law, 
rule  or  regulation,  and  the  initiation  of  corrective  and  disciplinary  actions 
when  such  remedial  actions  are  warranted; 

•  the  interpretation  and  enforcement  of  the  Hatch  Act  provisions  on  political 
activity  in  Chapters  15  and  73;  and 

•  the  provision  of  a  secure  channel  through  which  federal  employees  may  make 
disclosures  of  information  evidencing  violations  of  law,  rule  or  regulation, 
gross  waste  of  funds,  gross  mismanagement,  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  public  health  or  safety,  without  disclosure  of 
the  employee's  identity  (excqjt  with  the  employee's  consent)  and  without  fear 
of  retaliation. 


'  All  statutory  references  to  chapters  and  sections  that  follow  in  this  justification  will  be  to  Title  S  of  the 
United  States  Code,  unless  otherwise  indicated. 
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Office  of  Special  Counsel  Policy 

In  furtherance  of  the  merit  systems  principles  specified  in  the  CSRA,  the  OSC's 
principal  responsibility  has  been  and  continues  to  be  the  receipt  and  investigation  of 
complaints  of  allegations  of  prohibited  personnel  practices,  especially  reprisal  for 
whistleblowing.   Although  allegations  of  reprisal  for  whistleblowing  are  relatively  few  as 
compared  to  the  number  of  federal  civilian  employees,  the  OSC  regards  any  reprisal  for 
whistleblowing  as  unacceptable.   Accordingly,  the  OSC's  priorities  are  ~ 

•  to  treat  allegations  of  reprisal  for  whistleblowing  as  its  highest  priority; 

•  to  review  allegations  of  reprisal  for  whistleblowing  intensively  for  any  feasible 
remedial  or  preventive  action,  whether  by  means  of  stays,  corrective  actions, 
or  disciplinary  actions;  and 

•  to  use  every  opportunity  to  make  a  public  record  of  the  OSC's  aggressive 
pursuit  of  corrective  action  (especially  in  whistleblower  reprisal  cases),  both  to 
encourage  other  whistleblowers,  and  to  affirm  the  emphasis  given  to  corrective 
actions  by  the  OSC. 
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FY  1995  Budget  Request 

The  OSC  is  requesting  $7,992,000  and  96  FTE  positions  for  FY  1995.   The 
s^ropriation  requested  for  FY  1995  is  the  same  as  the  enacted  appropriation  for  FY  1994. 

OSC's  caseload  has  increased  significantly  since  the  passage  of  the  WPA,  and  we 
expect  this  trend  to  continue  in  the  future.   Due  to  several  management  initiatives,  including 
internal  streamlining  measures,  OSC  has  been  able  to  make  great  strides  in  handling  its 
sizable  caseload.    In  light  of  the  planned  downsizing  of  federal  agencies,  we  recognize  that  in 
the  coming  years  OSC  will  be  operating  with  a  smaller  FTE  ceiling,  and  we  believe  that  this 
can  be  accommodated  through  attrition.   Nevertheless,  we  are  confident  that  the  management 
steps  we  have  taken  will  enable  us  to  maintain  the  agency's  responsibilities,  even  though 
funding  will  remain  level.    Table  1,  Breakdown  of  Matters,  Pending  and  Completed,  shows 
the  increase  of  the  number  of  new  matters  received  from  FY  1990  through  FY  1993,  and  the 
significant  progress  OSC  has  made  in  processing  these  cases  during  the  same  time  period. 


Table  1 


Breakdown  of  Matters,  Pending  and  Completed 
FY  1990  Through  FY  1993 

DESCRIPTION 

FY  1990 

FY  1991 

FY  1992 

FY  1993 

Matters  pending  at  beginning  of  year 

520 

645 

663 

383 

New  matters 

1,626 

1,596 

1,892 

2,256 

Matters  closed 

1,501 

1,578 

2,172 

2,156 

Matters  pending  end  of  year 

645 

663 

383 

483 

As  of  the  date  of  submitting  this  request,  reauthorization  bills  for  OSC  are  pending 
before  the  Senate  and  the  House  of  Representatives.    Various  provisions  of  these  bills  could 
have  the  effect  of  increasing  the  number  of  cases  that  will  be  submitted  to  OSC.   This 
request  does  not  take  into  consideration  the  potential  impact  of  the  enactment  of  either  bill. 

Object  classification  data  is  shown  in  Table  2,  Object  Classification,  on  page  4. 
Budget  authority  and  outlay  data  can  be  found  in  Table  3,  Analysis  of  Resources,  FY  1993 
Through  FY  1995.  and  Table  4,  Analysis  of  Resources.  Estimated  FY  1995  Through  FY  1999, 
on  page  4.   The  estimate  of  OSC's  anticipated  workload  can  be  found  in  Table  5,  Allegations 
Received,  and  Table  6,  Allegations  Processed,  on  page  5. 
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Table  2 

OBJECT  CLASSmCATION 

FY  1993  Through  FY  1995 

(in  thousands  of  dollars) 


OBJECT  CLASSIFICATION 

11.1     Personnel  compensation 

12.1     Civilian  personnel  benefits 

21.0    Travel  and  transportation  of  persons 

22.0  Transportation  of  things 

23. 1  Rental  payments  to  GSA 


ACTUAL 
FY  1993 

5,055 

928 

209 

10 

680 


ZJ.J 

uommunicanons,  ummes,  and 
miscellaneous  charges 

183 

24.0 

Printing  and  reproduction 

23 

25.0 

Other  services 

410 

26.0 

Supplies  and  materials 

264 

31.1 

Equipment 

54 

99.9 

Total 

7,816 

EST 

EST 

FY  1994 

FY  1995 

5,312 

5,312 

957 

957 

299 

299 

10 

10 

843 

843 

219 

219 

32 

32 

220 

220 

69 

69 

31 

31 

7,992 

7,992 
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Tables 


ANALYSIS  OF  RF.SOURCES 

FY  1993  Through  FY  1995 

(in  thousands  of  dollars) 

DESCRIPTION 

ACTUAL 
FY  1993 

EST 
FY  1994 

EST 
FY  1995 

Budget  authority 

7,816 

7,992 

7,992 

Outlays 

8,233 

7,908 

7,912 

Full-time  equivalent 
employment  (workyears) 

92 

98 

96 

Table  4 

ANALYSIS  OF  RESOURCES 

Estimated  FY  1995  Through  FY  1999 

(in  thousands  of  dollars) 

DESCRIPTION 

FY  1995      FY  1996     FY  1997 

FY  1998 

FY  1999 

Budget  authority 

7,992           8,115          8,261 

8,338 

8,340 

Outlays 

7,912           8,021           8,164 

8,247 

8,256 
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Tables 


ALLEGATIONS  RECEIVED  AND  ANTICIPATED 

FY  1993  Through  FY  1995 

ACTUAL 

EST 

EST 

DESCRIFnON                                                           FY  1993 

FY  1994 

FY  1995 

Reprisal  for  whistleblowing                                                627 

658 

691 

Other  prohibited  personnel  practices                                3,167 

3,325 

3,491 

Hatch  Act                                                                           166 

174 

183 

Table  6 


ALLEGATIONS  PROCESSED 

FY  1993  Through  FY  1995 

ACTUAL 

EST 

EST 

DESCRIPTION                                                            FY  1993 

FY  1994 

FY  1995 

Reprisal  for  whistleblowing                                                601 

631 

663 

Other  prohibited  personnel  practices                                3,019 

3,170 

3,329 

Hatch  Act                                                                           181 

190 

200 
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Fiscal  Year  1993  Program  Highlights  and  Accomplishments 

During  FY  1993,  the  OSC  received  2,256  new  matters  containing  3,960  separate 
allegations.    Reprisal  for  whistleblowing  accounted  for  15.8  percent  of  the  total  allegations 
received  during  FY  1993,  making  it  the  most  frequently  cited  claim  of  a  prohibited  personnel 
practice.    In  addition,  allegations  of  reprisal  for  the  exercise  of  an  appeal  totaled  580,  or 
14.6  percent  of  receipts.    A  complete  breakdown  of  the  nature  of  all  allegations  received  by 
the  OSC  during  FY  1993  appears  in  Table  7,  Allegations  Contained  in  Maaers  Received 
During  FY  1993.  on  pages  9-10. 

The  Complaints  Examining  Unit  (CEU)  in  the  OSC  Prosecution  Division  initially 
analyzes  all  allegations  of  prohibited  personnel  practices;  other  activities  prohibited  by  civil 
service  law,  rule  or  regulation;  and  Hatch  Act  violations  received  by  the  agency.    The  CEU 
contacts  complainants  to  ensure  that  the  nature  of  and  basis  for  the  allegation  is  clearly 
understood,  and  conducts  further  inquiry  to  the  extent  necessary  to  determine  whether  the 
allegation  warrants  further  investigation.   If  the  CEU  cannot  determine  the  proper  disposition 
of  a  complaint,  through  the  initial  examination  process,  it  refers  the  matter  to  the 
Investigation  Division  for  more  extensive  investigation. 

The  CEU  referred  306  matters  for  more  extensive  field  investigations  (an  increase  of 
13.3  percent)^    In  addition,  the  CEU  closed  1,690  matters  on  the  basis  of  initial  review  and 
inquiry,  satisfactory  resolution  of  an  employee's  complaint  during  the  initial  review  process, 
or  a  determination  that  there  was  insufficient  basis  for  further  OSC  action.   The  OSC 
completed  276  field  investigations  during  FY  1993  and  261  matters  were  closed  following 
legal  review  by  the  Prosecution  Division.   As  a  result  of  these  activities,  during  FY  1993  the 
OSC  - 

•  obtained  97  corrective  actions  or  favorable  dispositions  in  87  matters;^ 

•  initiated  29  corrective  actions  in  27  additional  matters  which  were  pending  at 
the  end  of  FY  1993; 

•  filed  one  disciplinary  action  complaint  concerning  reprisal  for  an  appeal  right; 

•  secured  two  stays  of  personnel  actions,  and  one  extension  of  a  stay,  from  the 
MSPB  in  two  cases;  two  additional  requests  for  stays  in  two  cases  were 
pending  before  the  MSPB  at  the  end  of  the  fiscal  year;  and 


^  The  OSC  cairied  over  the  remaining  matters  for  further  action  in  FY  1994.  A  breakdown  of  the  nature 
of  allegations  referred  for  field  investigation  appears  in  TabU  8,  Allegations  Contained  in  Matters  Referred  for 
Field  Investigation  During  FY  1993,  on  page  11. 

'  "Corrective  actions  or  favorable  dispositions"  include  (1)  those  actions  taken  by  an  agency  pursuant  to  a 
written  request  for  corrective  action  by  the  Special  Counsel;  (2)  actions  taken  by  an  agency  at  the  request  of  the 
OSC  as  a  settlement  of  a  prohibited  personnel  practice  complaint  in  advance  of  a  written  request  for  corrective 
action  by  the  Special  Counsel;  or  (3)  actions  taken  by  an  agency  with  knowledge  of  a  pending  OSC 
investigation,  which  satisfactorily  resolve  those  matters  under  inquiry  by  the  OSC. 
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•  obtained  21  stays  of  personnel  actions  through  direct  requests  to  the  agencies. 

The  MSPB  issued  eight  Final  Decisions,  and  the  MSPB  Chief  Administrative  Law 
Judge  (CAU)  issued  13  Recommended  Decisions  in  12  OSC  cases.    These  Final  and 
Recommended  Decisions  resulted  from  complaints  for  disciplinary  action  filed  by  the  OSC  in 
FY  1993  and  prior  fiscal  years.    The  OSC  prevailed  in  all  of  the  recommended  decisions, 
and  seven  of  tfie  eight  final  MSPB  decisions. 

During  FY  1993,  the  OSC  received  134  new  matters  alleging  violations  of  the  Hatch 
Act,  and  initiated  field  investigations  in  41  matters.    As  a  result  of  the  OSC  inquiries  into 
these  matters  (including  those  carried  over  from  FY  1992)  the  OSC  ~ 

•  filed  24  complaints  seeking  disciplinary  action  against  six  federal  employees 
and  18  state  employees; 

•  concluded  in  29  other  matters  that  violations  had  occurred  but  were  not 
sufficiently  egregious  to  warrant  prosecution; 

•  found  no  violation  and  closed  107  matters;  and 

•  carried  the  remaining  matters  over  to  FY  1994  for  completion  of  review. 

Apart  from  investigating  and  prosecuting  alleged  violations  of  the  Hatch  Act,  a  vital 
component  of  the  OSC's  statutory  responsibility  is  the  issuance  of  advisory  opinions  to 
federal,  state  and  local  government  employees  on  Hatch  Act  questions.    During  FY  1993,  the 
OSC's  Hatch  Act  Unit  issued  219  written  advisory  opinions,  provided  1,109  advisory 
opinions  oraUy  in  response  to  telephone  inquiries,  and  responded  to  an  additional  718 
telephone  inquiries  requesting  general  information. 
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Table  7 


ALLEGATIONS  CONTAI^fED  IN  MATTERS  RECEIVED 

DURING  FY  1993 

NUMBER  OF 

NATURE  OF  ALLEGATION 

ALLEGATIONS 

Reprisal  for  whistleblowing  [§2302(b)(8)] 

627 

Violation  of  a  law,  rule  or  regulation  implementing  or  concerning  a 

merit  system  principle  [§2302(b)(ll)] 

606 

Reprisal  for  exercise  of  a  right  of  appeal  [§2302(b)(9)] 

580 

Discrimination  on  the  basis  of  race,  color,  sex,  national  origin, 

religion,  age,  or  handicapping  condition  [§2302(b)(l)(A)-(D)] 

574 

Granting  of  unauthorized  preference  or  advantage  [§2302(b)(6)] 

398 

Allegations  which  did  not  cite  or  suggest  any  prohibited  personnel 

practice  or  prohibited  activity* 

252 

Deception  or  obstruction  of  the  right  to  compete  [§2302(b)(4)] 

247 

Disclosures  of  alleged  violation  of  a  law,  rule  or  regulation,  or  gross 

mismanagement,  gross  waste  of  funds,  abuse  of  authority,  or  a 

danger  to  public  health  or  safety  [§1213(c)  or  §1213(g)]' 

146 

Discrimination  on  the  basis  of  non-job  related  conduct  [§2302(b)(10)] 

95 

Violation  of  the  Hatch  Act  by  a  state  or  local  government  employee 

[§1216(a)(2)] 

90 

Violation  of  the  Hatch  Act  by  a  federal  employee  [§12 16(a)(1)] 

76 

Appointment,  promotion,  or  advocating  the  appointment  or 

promotion  of  a  relative  [§2302(b)(7)] 

73 

(continued  on  next  page) 


*  Although  these  types  of  allegations  may  oot,  oo  their  face,  indicate  the  existence  of  any  matter  within  the 
OSC's  investigative  jurisdiction,  follow-up  contact  is  made  with  the  individual  to  ascertain  the  exact  nature  of 
the  allegation  and  to  determine  whether  there  is  any  basis  for  further  OSC  action. 

These  types  of  matters  are  allegations  of  wrongdoing  in  govermnent  programs  or  operations  received 
from  employees  through  the  OSC  whistleblower  disclosure  channel  which  may  be  referred  to  the  agency 
concerned  under  §1213(c)  or  S1213(g)  for  agency  review.    If  the  employee  alleges  that  an  adverse  personal 
action  occiirred  because  of  the  disclosure,  then  the  OSC  carefiilly  reviews  it  to  determine  whether  the  matter 
may  be  treated  as  an  allegation  of  a  prohibited  personnel  practice  or  other  prohibited  activity  within  its 
investigative  jurisdiction.   If  so,  the  OSC  investigates  the  tnatter. 
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Table  7  (continued) 


ALLEGATIONS  CONTAINED  IN  MATTERS  RECEIVED 
DURING  FY  1993 

NATURE  OF  ALLEGATION 

NUMBER  OF 
ALLEGATIONS 

Solicitation  or  consideration  of  unauthorized  recommendations 
[§2302(b)2] 

52 

Arbitrary  or  capricious  withholding  of  information  requested  under 
the  Freedom  of  Information  Act  [§12 16(a)(3)] 

50 

Discrimination  on  tiie  basis  of  marital  status  or  political  affiliation 
[§2302(b)(l)(E)] 

47 

Attempts  to  secure  withdrawal  from  competition  [§2302(b)(5)] 

35 

Other  activities  allegedly  prohibited  by  civil  service  law,  rule  or 
regulation  [§12 16(a)(4)] 

8 

Coercion  of  political  activity  [§2302(b)(3)] 

4 

Total 

3,960* 

*  Each  matter  may  contain  more  than  one  allegation.   Thus,  this  total  exceeds  the  total  number  of  matters 
received. 
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Tables 


ALLEGATIONS  CONTAINED  IN  MATTERS  REFERRED  FOR  FIELD 
INVESTIGATION  DURING  FY  1993 

NATURE  OF  ALLEGATION 

NUMBER  OF 
ALLEGATIONS 

Reprisal  for  whistleblowing  [§2302(b)(8)] 

140 

Reprisal  for  exercise  of  an  appeal  right  [§2302(b)(9)] 

131 

Violation  of  a  law,  rule  or  regulation  implementing  or  concerning  a 
merit  system  principle  [§2302(b)(ll)] 

49 

Discrimination  on  the  basis  of  race,  color,  sex,  national  origin, 
religion,  age,  handicapping  condition,  or  marital  status 
[§2302(b)(l)(A)-(E)] 

42 

Unauthorized  preference  or  advantage  granted  to  improve  or  injure 
the  prospect  of  employment  of  any  person  [§2302(b)(6)] 

35 

Violation  of  the  Hatch  Act  by  a  federal  employee  [§1216(a)(l)] 

35 

Violation  of  the  Hatch  Act  by  a  state  or  local  government  employee 
[§12 16(a)(2)] 

27 

Deception  or  obstruction  of  the  right  to  compete  for  employment 
[§2302(b)(4)] 

19 

Appointment,  promotion,  or  advocating  the  appointment  or 
promotion  of  a  relative  [§2302(b)(7)] 

13 

Discrimination  on  the  basis  of  conduct  not  related  to  job  performance 
[§2302(b)(10)] 

12 

Securement  of  witiidrawal  from  competition  [§2302(b)(5)] 

10 

Other  activity  prohibited  by  civil  service  law,  rule  or  regulation 
[§1216(a)(4)] 

7 

Violation  of  tiie  Freedom  of  Information  Act  [§  1216(a)(3)] 

3 

Solicitation  or  consideration  of  unauthorized  recommendations 
[§2302(b)(2)] 

2 

Coercion  of  political  activity  [§2302(b)(3)] 

1 

Total 

526' 

Each  matter  may  contain  more  than  one  allegation.   Thus,  this  total  exceeds  the  total  number  of  matters 
actually  referred  for  field  investigation  (306). 
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Ms.  Koch.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  Members  of  this  subcommittee,  I  want  to  thank 
you  for  inviting  me  to  discuss  the  budget  request  for  the  United 
States  Office  of  Special  Counsel  for  fiscal  year  1995. 

Accompanying  me  today  are  Mr.  William  Dean,  OSC's  Director 
for  Management,  and  Mr.  William  Reukauf,  Associate  Special 
Counsel  for  Prosecution. 

In  the  interest  of  time,  as  you  mentioned,  I  request  that  my  pre- 
pared statement  that  has  been  submitted  to  the  subcommittee  be 
entered  into  the  record.  Instead  of  reading  that  statement,  I  will 
briefly  summarize  the  basis  for  our  budget  request. 

Consistent  with  the  administration's  budget,  the  Office  of  Special 
Counsel  is  requesting  budget  authority  for  fiscal  year  1995  in  the 
amount  of  $7,992  million  with  96  full-time  equivalent  positions. 
This  represents  level  funding  from  last  year's  budget. 

Over  the  past  several  years,  OSC's  caseload  has  increased  signifi- 
cantly and  we  expect  this  trend  to  continue  in  the  future.  We  recog- 
nize that  in  this  current  type  of  budget  environment,  careful  alloca- 
tion and  management  of  our  resources  is  of  paramount  importance 
for  the  continued  success  of  OSC. 

We  are  confident  that  due  to  several  steps  we  have  taken,  we 
will  be  able  to  maintain  the  agency's  responsibilities  without  any 
unanticipated  changes  in  the  agency's  work  force,  even  though  the 
funding  is  remaining  level. 

These  steps  include  streamlining  our  case  review  process  and  es- 
tablishing a  team  approach  to  investigating  and  analyzing  cases. 

I  am  pleased  to  report  that  the  measures  we  have  implemented 
have  already  shown  benefits.  For  example,  we  have  increased  the 
number  of  cases  receiving  a  full  field  investigation  and  the  number 
of  formal  and  negotiated  stays  obtained  on  behalf  of  complainants. 
Moreover,  while  the  agency  is  receiving  more  cases  and  while  we 
are  investigating  and  litigating  more  cases,  the  average  age  of 
pending  cases  over  the  past  several  years  has  remained  relatively 
stable. 

I  am  confident  that  the  initiatives  we  have  put  in  place  will  en- 
able OSC  to  continue  to  handle  its  caseload  in  a  timely  manner. 
Nevertheless,  the  continuing  trend  of  an  increasing  caseload  and 
level  funding  could  ultimately  result  in  higher  case  processing 
times. 

OSC  has  experienced  a  steady  increase  in  the  number  of  new 
matters  it  has  received  since  the  enactment  of  the  Whistleblower 
Protection  Act  of  1989.  In  fiscal  year  1990,  our  first  full  year  of  op- 
eration under  the  Whistleblower  Protection  Act,  we  received  1,623 
complaints.  That  represented  a  31  percent  increase  over  the  prior 
year. 

In  1993,  OSC  received  2,256  complaints,  which  is  another  30  per- 
cent increase  over  fiscal  year  1990.  We  view  this  increase  as  a  posi- 
tive indication  that  more  Federal  employees  are  becoming  aware  of 
the  office  and  its  role  in  protecting  them. 

In  addition,  the  increased  numbers  also  reflect,  we  believe,  the 
agency's  extensive  outreach  efforts.  Clearly  the  increase  in  the 
number  of  matters  received  reflects  my  goal  of  broadening  the  Fed- 
eral employee  knowledge  of  OSC. 
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These  increased  numbers  are  significant  for  our  operation  be- 
cause OSC  is  required  by  statute  to  investigate  every  matter  to  the 
extent  necessary  to  determine  whether  a  prohibited  personnel  prac- 
tice has  occurred  and,  if  appropriate  and  warranted  by  the  evi- 
dence, to  institute  corrective  and  discipHnary  action. 

The  OSC  is  also  responsible  for  the  enforcement  of  the  Hatch 
Act.  Since  Congress  passed  changes  to  the  Hatch  Act  in  the  first 
session  of  the  103rd  Congress,  I  have  established  an  800  number 
for  the  benefit  of  Federal  employees.  Federal  employees  can  call  1- 
800-85-HATCH  to  receive  a  quick  response  to  questions  on  how 
the  changes  affect  them.  Judging  from  the  numerous  calls  to  date, 
many  Federal  employees  are  already  taking  advantage  of  this  serv- 
ice. 

During  fiscal  year  1993,  OSC  received  134  new  matters  alleging 
violations  of  the  Hatch  Act  and  we  initiated  field  investigation  in 
41  of  those  matters.  As  a  result  of  our  inquiries  into  those  matters, 
we  have  filed  24  complaints  seeking  disciplinary  action  against  six 
Federal  employees  and  18  State  employees  and  concluded  in  29 
matters  that  violations  had  occurred,  but  were  not  sufficiently  egre- 
gious to  warrant  prosecution.  In  all  of  those  cases,  warning  letters 
were  issued  to  the  employee  concerned. 

OSC  is  also  vested  with  authority  to  issue  advisory  opinions  to 
Federal,  State,  and  local  government  employees  on  Hatch  Act  ques- 
tions. During  fiscal  year  1993,  the  Hatch  Act  advisory  unit  issued 
219  written  advisory  opinions,  provided  1,109  advisory  opinions 
orally  in  response  to  telephone  inquiries,  and  responded  to  an  addi- 
tional 718  telephone  inquiries  requesting  general  information  on 
Hatch  Act  coverage. 

I  might  add,  just  as  an  aside,  the  current  numbers  that  we  are 
receiving  in  terms  of  inquiries  about  Hatch  Act  coverage  and  en- 
forcement in  our  advisory  section  are  running  about  one-third  over 
that  now  with  the  new  Hatch  Act  amendments,  which  is  something 
I  encourage.  I  encourage  people  to  ask  questions  first.  We  would 
much  rather  answer  their  questions  than  prosecute  anyone. 

In  closing,  OSC  anticipates  that  its  work  load  will  again  increase 
in  this  year.  However,  with  the  internal  procedures  I  have  set  in 
place,  as  well  as  continuing  efforts  toward  a  more  streamlined  and 
focused  work  force,  I  am  confident  that  we  will  be  able  to  maintain 
OSC  functions  within  our  fiscal  year  1995  budget  request  as  sub- 
mitted by  the  President. 

We  also  feel  this  can  be  achieved  without  any  unanticipated  staff 
reductions.  Moreover,  while  we  recognize  that  funding  will  prob- 
ably remain  static  or  actually  decrease  in  the  near  future,  we  are 
confident  that  any  staffing  reductions  that  may  become  necessary 
could  be  achieved  through  attrition. 

This  concludes  my  statement.  Mr.  Chairman  and  Members,  I 
would  be  pleased  to  answer  any  questions  that  you  may  have  at 
this  time. 

Mr.  HOYER.  Ms.  Koch,  thank  you  very  much  for  that  statement. 

[The  prepared  statement  follows:! 
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STATEMENT  OF  THE  HONORABLE  KATHLEEN  DAY  KOCH 

SPECLU.  COUNSEL 

U.S.  OFFICE  OF  SPECLVL  COUNSEL 

Before  the 

Subcommittee  on  Treasairy,  Postal  Service, 

and  General  Government 

Committee  on  Appropriations 

U.S.  HOUSE  OF  REPRESENTATIVES 

MARCH  15,  1994 

Mr.  Chairman  and  Members  of  the  Subcommittee: 


THANK  YOU  FOR  INVITING  ME  TO  DISCUSS  THE  BUDGET  REQUEST 
FOR  THE  U.S.  OFFICE  OF  SPECL\L  COUNSEL  (OSC)  FOR  FISCAL  YEAR  (FY) 
1995.    ACCOMPANYING  ME  TODAY  ARE  MR.  WILUAM  L.  DEAN,  OSC'S 
DIRECTOR  FOR  MANAGEMENT;  MR.  ROBERT  L'HEUREUX,  ASSOCL\TE 
SPECDVL  COUNSEL  FOR  INVESTIGATIONS;  AND  MR.  WILLL^iM  REUKAUF, 
ASSOCIATE  SPECL\L  COUNSEL  FOR  PROSECUTION.    CONSISTENT  WITH  THE 
ADMINISTRATION'S  BUDGET,  THE  OSC  IS  REQUESTING  BUDGET 
AUTHORITY  FOR  FY  1995  IN  THE  AMOUNT  OF  $7,992,000,  WITH  96  FULL- 
TIME EQUIVALENT  (FTE)  POSITIONS.    THIS  REPRESENTS  LEVEL  FUNDING 
FROM  LAST  YEAR'S  BUDGET. 

OVER  THE  PAST  SEVERAL  YEARS  OSC'S  CASELOAD  HAS  INCREASED 
SIGNIFICANTLY  AND  WE  EXPECT  THIS  TREND  TO  CONTINUE  IN  THE 
FUTURE.    WE  RECOGNIZE  THAT  IN  THIS  TYPE  OF  ENVIRONMENT,  CAREFUL 
ALLOCATION  AND  MANAGEMENT  OF  OUR  RESOURCES  IS  OF  PARAMOUNT 
IMPORTANCE  FOR  THE  CONTINUED  SUCCESS  OF  OSC.    WE  ARE  CONFIDENT 
THAT  DUE  TO  SEVERAL  STEPS  WE  HAVE  TAKEN  WE  WILL  BE  ABLE  TO 
MAINTAIN  THE  AGENCY'S  RESPONSIBILITIES  WITHOUT  ANY 
UNANTICIPATED  CHANGES  IN  THE  AGENCY'S  WORKFORCE,  EVEN  THOUGH 
FUNDING  WILL  REMAIN  LEVEL. 
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FOR  EXAMPLE,  WITH  RESPECT  TO  ALLEGATIONS  OF  PROHIBITED 
PERSONNEL  PRACTICES,  THE  OSC  HAS  BEEN  INCREASINGLY  SUCCESSFUL 
IN  OBTAINING  RELIEF  FOR  FEDERAL  EMPLOYEES  BECAUSE  OF  OUR  POUCY 
OF  VIGOROUSLY  PURSUING  NEGOTIATED  CORRECTIVE  ACTIONS  WHEN  WE 
FIND  EVIDENCE  OF  A  VIOLATION  OF  LAW.    NEGOTIATED  CORRECTIVE 
ACTIONS  BENEFIT  THE  GOVERNMENT  AND  THE  TAXPAYERS  BY  SECURING 
APPROPRIATE  ACTION  WITHOUT  THE  SUBSTANTIAL  EXPENSE  OF 
LITIGATION.    OF  COURSE,  WHEN  NECESSARY  WE  DO  NOT  HESITATE  TO 
INITIATE  LITIGATION  IN  CASES  WHERE  SETTLEMENT  CANNOT  BE 
REACHED,  OR  WHERE  THE  OFFENSE  IS  SO  EGREGIOUS  AS  TO  WARRANT 
PROSECUTION. 

I  HAVE  ALSO  GIVEN  CONSIDERABLE  ATTENTION  OVER  THE  LAST 
TWO  YEARS  TO  INTERNAL  MEASURES  TO  STREAMLINE  AGENCY 
PROCEDURES  AND  TIGHTEN  THE  AGENCY'S  DELIBERATIVE  PROCESS.    FOR 
EXAMPLE,  WE  HAVE  INSTITUTED  A  MORE  EFFECTIVE  AND  MORE 
EFFICIENT  CASE  REVIEW  PROCESS.    NOT  ONLY  DOES  THIS  NEW  PROCESS 
ELIMINATE  UNNECESSARY  LEVELS  OF  REVIEW  BUT,  WHEN  APPROPRIATE, 
IT  ALSO  DELEGATES  SIGNIFICANT  DECISION-MAKING  AUTHORITY  TO 
LOWER  LEVELS  WITHIN  THE  AGENCY.    ALSO,  BY  VESTING  ADDITIONAL 
RESPONSIBILITY  IN  THE  INDIVIDUALS  WHO  ARE  MOST  FAMIUAR  WITH  THE 
CASES,  THIS  SYSTEM  SHOULD  FOSTER  EVEN  GREATER  CREATIVITY  WITH 
RESPECT  TO  CASE  ANALYSIS  AND  STRATEGY. 

.    WE  ARE  ALSO  IMPLEMENTING  A  PILOT  PROJECT  THAT  WE 
ANTICIPATE  WILL  IMPROVE  OUR  CASE  PROCESSING  BY  ESTABUSHING 
INTERDIVISIONAL  TEAMS  OF  ATTORNEYS  AND  INVESTIGATORS.    THIS 
TEAM-ORIENTED  APPROACH  SHOULD  ENABLE  OSC  TO  MORE  QUICKLY 
IDENTIFY  MERITORIOUS  CASES  AND  DEVELOP  THE  BEST  APPROACH  TO 
EACH  CASE. 

I  AM  PLEASED  TO  REPORT  THAT  THE  MEASURES  WE  HAVE 
IMPLEMENTED  HAVE  ALREADY  SHOWN  BENEFITS.    FOR  EXAMPLE,  WE 
HAVE  INCREASED  THE  NUMBER  OF  CASES  REQUIRING  A  FULL  FIELD 
INVESTIGATION  AND  THE  NUMBER  OF  FORMAL  AND  NEGOTIATED  STAYS 
OBTAINED  ON  BEHALF  OF  COMPLAINANTS.    MOREOVER,  WHILE  THE 
AGENCY  IS  RECEIVING  MORE  CASES  AND  WHILE  WE  ARE  INVESTIGATING 
AND  LITIGATING  MORE  CASES,  THE  AVERAGE  AGE  OF  PENDING  CASES 
OVER  THE  PAST  SEVERAL  YEARS  HAS  REMAINED  RELATIVELY  STABLE. 

I  AM  CONFIDENT  THAT  THE  INITIATIVES  WE  HAVE  PUT  IN  PLACE 
WILL  ENABLE  OSC  TO  CONTINUE  TO  HANDLE  ITS  CASELOAD  IN  A  TIMELY 
MANNER.    NEVERTHELESS,  A  CONTINUING  TREND  OF  AN  INCREASING 
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CASELOAD  AND  LEVEL  FUNDING  COULD  ULTIMATELY  RESULT  IN  HIGHER 
CASE  PROCESSING  TIMES. 

MR.  CHAIRMAN,  I  WOULD  LIKE  TO  REVIEW  OSC'S  FUNCTIONS  AND 
HIGHLIGHT  SOME  FIGURES  WHICH  DEMONSTRATE  OSC'S  SUCCESS  IN 
HANDLING  ITS  INCREASING  WORKLOAD.    AS  YOU  KNOW,  THE  CIVIL 
SERVICE  REFORM  ACT,  UNDER  WHICH  THE  OSC  OPERATES,  WAS  AMENDED 
IN  1989  BY  THE  WHISTLEBLOWER  PROTECTION  ACT.    THE  1989  LAW 
SUBSTANTIALLY  REVISED  THE  CIVIL  SERVICE  REFORM  ACT  TO 
STRENGTHEN  PROTECTIONS  FOR  FEDERAL  EMPLOYEES  WHO  DISCLOSE 
WRONGDOING  IN  THE  GOVERNMENT,  AND  TO  ENHANCE  THE  ABILITY  OF 
THE  OSC  TO  ENFORCE  THOSE  PROTECTIONS.    THE  OSC  HAS  THE  CLEAR 
RESPONSIBILITY  UNDER  THE  CIVIL  SERVICE  REFORM  ACT,  AS  AMENDED, 
FOR: 

•  THE  INVESTIGATION  OF  ALLEGATIONS  OF  PROHIBITED 
PERSONNEL  PRACTICES,  ESPECDVLLY  REPRISAL  FOR 
WHISTLEBLOWING,  AND  VIOLATIONS  OF  CIVIL  SERVICE  LAW, 
RULE  OR  REGULATION,  AND  THE  INITL\TION  OF  CORRECTIVE 
AND  DISCIPLINARY  ACTIONS  WHEN  SUCH  REMEDL\L  ACTIONS 
ARE  WARRANTED; 

•  THE  ENFORCEMENT  OF  THE  HATCH  ACT  PROVISIONS  ON 
POLITICAL  ACTIVITY;  AND, 

•  THE  PROVISION  OF  A  SECURE  CHANNEL  THROUGH  WHICH 
FEDERAL  EMPLOYEES  CAN  MAKE  DISCLOSURES  OF 
INFORMATION  EVIDENCING  VIOLATIONS  OF  LAW,  RULE  OR 
REGULATION,  GROSS  WASTE  OF  FUNDS,  GROSS 
MISMANAGEMENT,  ABUSE  OF  AUTHORITY,  OR  SUBSTANTIAL 
AND  SPECIFIC  DANGERS  TO  PUBUC  HEALTH  OR  SAFETY, 
WITHOUT  FEAR  OF  RETAUATION  AND  WITHOUT  DISCLOSURE 
OF  THE  EMPLOYEES'  IDENTITY  (EXCEPT  WITH  THE 
EMPLOYEES'  CONSENT). 

SINCE  THE  ENACTMENT  OF  THE  WHISTLEBLOWER  PROTECTION  ACT 
OF  1989,  THE  OSC  HAS  EXPERIENCED  A  DRAMATIC  INCREASE  IN  THE 
NUMBER  OF  NEW  MATTERS  IT  HAS  RECEIVED.    IN  FY  1990  WE  RECEIVED 
1,623  COMPLAINTS  WHICH  REPRESENTED  A  31%  INCREASE  OVER  THE  FY 
1989  FIGURE  OF  1,239  COMPLAINTS.    BY  FY  1992,  THAT  NUMBER  HAD 
INCREASED  AGAIN  BY  17%,  TO  1,891  COMPLAINTS.    DURING  FY  1993,  THE 
OSC  RECEIVED  2,256  COMPLAINTS.    THIS  IS  A  30%  INCREASE  OVER  THE 
NUMBER  RECEIVED  IN  1990,  OUR  FIRST  FULL  YEAR  OF  OPERATION  UNDER 
THE  WHISTLEBLOWER  PROTECTION  ACT.    THIS  IS  SIGNIFICANT  FOR  OUR 
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OPERATION  BECAUSE  THE  OSC  IS  REQUIRED,  BY  STATUTE,  TO 
INVESTIGATE  EVERY  MATTER  TO  THE  EXTENT  NECESSARY  TO  DETERMINE 
WHETHER  A  PROHIBITED  PERSONNEL  PRACTICE  HAS  OCCURRED,  AND,  IF 
APPROPRIATE  AND  WARRANTED  BY  THE  EVIDENCE,  TO  INSTITUTE 
CORRECTIVE  OR  DISCIPLINARY  ACTION. 

IN  FY  1993,  THE  OSC  COMPLETED  276  FULL  FIELD  INVESTIGATIONS. 
THIS  REPRESENTED  AN  18%  INCREASE  OVER  FY  1992.    IN  ADDITION, 
DURING  FY  1993,  THE  OSC: 

•  OBTAINED  97  CORRECTIVE  ACTIONS  OR  FAVORABLE 
DISPOSITIONS; 

•  OBTAINED  21  STAYS  OF  PERSONNEL  ACTIONS  THROUGH 
DIRECT  REQUEST  TO  THE  AGENCIES; 

•  SECURED  TWO  STAYS  OF  PERSONNEL  ACTIONS  AND  ONE 
EXTENSION  OF  A  STAY  FROM  THE  MSPB  IN  TWO  CASES;  AND 
FILED  TWO  ADDITIONAL  REQUESTS  FOR  STAYS  IN  TWO  CASES 
WHICH  WERE  PENDING  BEFORE  THE  MSPB  AT  THE  END  OF  THE 
FISCAL  YEAR;  AND 

•  FILED  ONE  DISCIPLINARY  ACTION  COMPLAINT  CONCERNING 
REPRISAL  FOR  AN  APPEAL  RIGHT,  AND  24  DISCIPLINARY 
ACTION  COMPLAINTS  CHARGING  HATCH  ACT  VIOLATIONS. 

WE  SHOULD  MENTION  THAT  SO  FAR  THIS  YEAR  OUR  NUMBERS 
REMAIN  HIGH  AND  WE  HAVE  FILED  3  STAY  REQUESTS,  AND  3  COMPLAINTS 
HAVE  BEEN  FILED  BEFORE  THE  BOARD. 

DURING  FY  1993,  THE  MSPB  ISSUED  EIGHT  FINAL  DECISIONS,  AND 
THE  MSPB  CHIEF  ADMINISTRATIVE  LAW  JUDGE  (CAU)  ISSUED  13 
RECOMMENDED  DECISIONS  IN  12  OSC  CASES.    THESE  FINAL  AND 
RECOMMENDED  DECISIONS  RESULTED  FROM  COMPLAINTS  FOR 
DISCIPLINARY  ACTION  FILED  BY  THE  OSC  IN  FY  1993  AND  PRIOR  FISCAL 
YEARS.    THE  OSC  PREVAILED  IN  ELEVEN  OF  THE  RECOMMENDED 
DECISIONS,  AND  THEY  ARE  NOW  AWAITING  FINAL  ACTION  BY  THE  MSPB. 
THE  REMAINING  CASE  IS  STILL  PENDING  BEFORE  THE  AU. 

WITH  RESPECT  TO  THE  HATCH  ACT,  DURING  FY  1993  THE  OSC 
RECEIVED  134  NEW  MATTERS  ALLEGING  VIOLATIONS  OF  THE  ACT  AND 
INITIATED  FIELD  INVESTIGATION  IN  41  MATTERS.    AS  A  RESULT  OF  OUR 
INQUIRIES  INTO  THESE  MATTERS,  OSC  FILED  24  COMPLAINTS  SEEKING 
DISCIPLINARY  ACTION  AGAINST  SIX  FEDERAL  EMPLOYEES  AND  18  STATE 
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EMPLOYEES.    WE  CONCLUDED  IN  29  MATTERS  THAT  VIOLATIONS  HAD 
OCCURRED  BUT  WERE  NOT  SUFFICIENTLY  EGREGIOUS  TO  WARRANT 
PROSECUTION. 

OSC  IS  ALSO  VESTED  WITH  AUTHORITY  TO  ISSUE  ADVISORY 
OPINIONS  TO  FEDERAL,  STATE  AND  LOCAL  GOVERNMENT  EMPLOYEES  ON 
HATCH  ACT  QUESTIONS.    DURING  FY  1993,  THE  OSC'S  HATCH  ACT  UNIT 
ISSUED  219  WRITTEN  ADVISORY  OPINIONS,  PROVIDED  1,109  ADVISORY 
OPINIONS  ORALLY  IN  RESPONSE  TO  TELEPHONE  INQUIRIES,  AND 
RESPONDED  TO  AN  ADDITIONAL  718  TELEPHONE  INQUIRIES  REQUESTING 
GENERAL  INFORMATION  ON  HATCH  ACT  COVERAGE. 

SINCE  THE  CONGRESS  PASSED  CHANGES  TO  THE  HATCH  ACT  IN  THE 
FIRST  SESSION  OF  THE  103RD  CONGRESS,  I  HAVE  ESTABLISHED  AN  800 
NUMBER  FOR  THE  BENEFIT  OF  FEDERAL  EMPLOYEES.    FEDERAL 
EMPLOYEES  CAN  CALL  1-800-85-HATCH  (854-2824)  TO  RECEIVE  A  QUICK 
RESPONSE  TO  QUESTIONS  ON  HOW  CHANGES  AFFECT  THEM.    JUDGING 
FROM  THE  NUMEROUS  CALLS  TO  DATE,  MANY  FEDERAL  EMPLOYEES  ARE 
ALREADY  TAKING  ADVANTAGE  OF  THIS  SERVICE. 

FINALLY,  DURING  FY  1993  OSC'S  WHISTLEBLOWER  DISCLOSURE 
OFFICE  RECEIVED  AND  CONSIDERED  209  MATTERS  FOR  POSSIBLE 
REFERRAL  TO  THE  AGENCIES.    OSC  REFERRED  102  DISCLOSURE  MATTERS 
TO  THE  AGENCY  INSPECTORS  GENERAL  AND  CLOSED  78  MATTERS  DUE  TO 
INSUFFICIENT  BASIS  FOR  FURTHER  ACTION. 

IN  CLOSING,  THE  OSC  ANTICIPATES  THAT  ITS  WORKLOAD  WILL 
AGAIN  INCREASE  THIS  YEAR.    HOWEVER,  WITH  THE  INTERNAL 
PROCEDURES  I  OUTLINED  EARLIER,  I  AM  CONFIDENT  THAT  WE  WILL  BE 
ABLE  TO  MAINTAIN  OSC  FUNCTIONS  WITHIN  OUR  FY  1995  BUDGET 
REQUEST  AS  SUBMITTED  BY  THE  PRESIDENT.    WE  ALSO  FEEL  THAT  THIS 
CAN  BE  ACHIEVED  WITHOUT  ANY  UNANTICIPATED  STAFF  REDUCTIONS. 
MOREOVER,  WHILE  WE  RECOGNIZE  THAT  FUNDING  WILL  PROBABLY 
REMAIN  STATIC  OR  ACTUALLY  DECREASE  IN  THE  NEAR  FUTURE,  WE  ARE 
CONFIDENT  THAT  ANY  STAFFING  REDUCTIONS  THAT  MAY  BECOME 
NECESSARY  COULD  BE  ACHIEVED  THROUGH  ATTRITION. 

MR.  CHAIRMAN,  THIS  CONCLUDES  MY  FORMAL  STATEMENT.    I  AM 
ALSO  SUBMITTING  THE  BUDGET  JUSTIFICATION,  SUMMARIZING  THE  NEED 
FOR  OUR  BUDGET  REQUEST  OF  $7,992,000.    MR.  CHAIRMAN,  I  WOULD  BE 
PLEASED  TO  ANSWER  ANY  QUESTIONS  THAT  YOU  OR  OTHER  MEMBERS  OF 
THE  SUBCOMMITTEE  MAY  HAVE  AT  THIS  TIME. 


658 


Biography  of  the  Special  Couns^ 


Kathleen  Day  Koch  was  appointed  Special 

Counsel  of  the  U.S.    Office  of  Special   Counsel 

(OSC)  on  December  20,  1991,  for  a  five  year  term, 

following    Senate    approval    of   her    nomination. 

During  her  tenure  as  Special  Counsel,  Ms.  Koch  has 

emphasized  the  need  for  improved  respect  for  OSC 

and  trust  in  its  service  to  the  Federal  community. 

She  has  instituted  internal  measures  to  streamline 

procedures  and  increase  accountability,  resulting  in 

a  determinative  process  which  b^ter  serves  OSC's 

customers.    In  addition,  Ms.  Koch  has  underscored  education  of  federal 

employees  on  their  rights  in  whistleblower  and  other  protected  activity 

matters. 

Ms.  Koch's  entire  legal  career  has  been  in  public  service,  where  she 
has  developed  expertise  in  federal  employee  and  government  ^ics  issues. 
Prior  to  her  appointment  to  OSC,  she  served  as  General  Coimsel  to  FLRA 
and  before  that  was  Associate  Counsel  to  the  President.  She  was  asked  to 
join  the  White  House  staff  while  serving  as  Senior  Attorney  in  the 
Personnel  Law  Division  at  the  Conmierce  Department.  During  the 
significant  formative  period  of  the  Merit  Systems  Protection  Board  (1979- 
1984),  Ms.  Koch  participated  in  the  development  of  the  adjudicatory 
agency's  procedural  and  substantive  precedents.  Her  government  career 
began  in  1 977  when  she  was  ai^>ointed  an  Honors  Program  attorney  at  the 
Department  of  Housing  and  Urban  Development. 

A  native  of  St.  Louis,  Missouri,  Ms.  Koch  studied  at  Concordia 
College,  River  Forest,  Illinois.  She  received  her  B.S.  degree  with  honors 
from  the  University  of  Missouri  St.  lotuis  in  1971  and  was  honored  that 
year  as  a  finalist  in  the  comp^itlon  for  the  Danforth  Urban  Leadership 
Fellowship.  Ms.  Koch  received  her  J.D.  degree  from  the  University  of 
Chicago  in  1977. 

Ms.  Koch  and  her  three  children  reside  in  Annandale,  Virginia. 

U.S.  Office  of  Special  Counnsl  Fiual  Year  1993  Annual  Report  1 
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Biography  of 

William  L.  Dean 
Director  for  Maiugement 


Mr.  WiDiam  L.  Dean  joined  the  U.S.  Office  of  Special  Counsel  as  Director  for 
Management  on  February  25,  1991.  Prior  to  joining  the  agency,  he  served  as  Assistant 
Inspector  General  for  Administration  at  the  U.S.  Department  of  the  Interior,  Office  of 
Inspector  General   (OIG). 

Mr.  Dean  has  a  broad  background  in  administrative  and  management  services,  with 
over  26  years  of  federal  service.  For  three  years  he  was  responsible  for  all  administrative 
services  at  the  OIG  including  financial  management,  personnel  management,  and 
information  resources  management.  Prior  to  that  he  served  as  the  Deputy  Assistant 
Inspector  General  for  Administration  for  over  seven  years.  He  was  personnel  officer  for  tlie 
Inspector  General  at  the  U.S.  Dqpartment  of  Agriculture  (USDA)  for  three  years  and 
served  in  various  personnel  management  jobs  for  another  eight  years  in  the  USDA  Office 
of  Personnel,  Agriculture  Research  Service  and  Animal  and  Plant  Health  Inspection  Service. 
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WnUAM  E.  REUKAUF 

Associate  Special  Counsel  for  Prosecution 
U.S.  Office  of  Special  Counsel 


William  E.  Reukauf  was  appointed  Associate  Special  Counsel  for  Prosecution  on 
March  18,  1985.  He  had  served  as  Deputy  Associate  Special  Counsel  prior  to  this 
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Mr.  HOYER.  I  am  certainly  pleased  to  hear  that  you  don't  antici- 
pate any  involuntary  separations  because  of  budget  reductions. 

Ms.  Koch.  That  is  correct. 

Mr.  HOYER.  Let  me  ask  you  about  the  Hatch  Act  quickly.  You  say 
you  have  six  Federal,  eighteen  State.  Are  those  prosecutions  in  the 
sense  that  you  use  the  term? 

Ms.  Koch.  Yes.  We  investigate.  When  we  find  evidence  that 
there  was  a  violation,  for  the  most  part  if  it  was  knowing  and  will- 
ful, we  bring  those  matters  to  the  Merit  Systems  Protection  Board, 
which  is  the  adjudicatory  body,  and  we  prosecute. 

Mr.  HOYER.  These  are  all  before  the  MSPB? 

Ms.  Koch.  Yes. 

Mr.  Hover.  I  take  it  the  State  employees  are  those  funded 
through  Federal  appropriations? 

Ms.  Koch.  Yes,  sir. 

Mr.  HOYER.  Those  employees,  those  24  people  are  taking  political 
actions  on  their 

Ms.  Koch.  Yes. 

Mr.  HOYER  [continuing!.  Their  own  volition. 

Ms.  KoCH.  Each  case  would  be  a  different  fact  pattern,  but  it 
would  be  things  like  actively  participating  in  a  campaign.  At  the 
State  and  local  level,  we  sometimes  see  people  in  the  workplace  co- 
ercing co-workers  to  participate  in  things,  just  any  number  of  po- 
tential fact  patterns. 

Mr.  HoYER.  I  am  interested  in  these  fact  patterns.  It  becomes 
pretty  important  because  those  of  us  who  supported  Hatch  Act  re- 
form put  in  significant  protections,  as  you  know,  against  coercion 
in  the  workplace. 

Maryland  of  course  has  no  Hatch  Act  in  that  sense.  We  have  civil 
service  protection  but  no  Hatch  Act,  and  I  have  never  in  26  years 
received  a  complaint  from  a  State  employee  saying  they  were  being 
coerced  to  participate  in  political  activity.  What  are  the  total  num- 
ber of  Hatch  Act  cases  you  have,  by  whatever  definition? 

Ms.  KocH.  Okay,  we  can 

Mr.  HOYER.  I  would  like  the  total  number.  I  would  then  like  your 
breakdown  into  categories  which  reflect  at  least  the  two  distinc- 
tions between  those  who  are  complaining  that  they  were  coerced  as 
opposed  to  those  complaining  that  an  employee  took  a  political  ac- 
tion contrary  to  Hatch  Act  provisions. 

Ms.  Koch.  Okay. 

Mr.  HOYER.  You  may  have  other  categories  if  you  want  to  add 
other  categories,  but  I  am  particularly  interested  in  that  distinc- 
tion, and  I  will  tell  you,  my  premise  is  that  the  latter  will  far  out- 
weigh the  former.  That  is,  the  coercion  cases — are  very  small. 

Ms.  Koch.  Our  experience  in  the  Federal  sector  is  that  for  the 
most  part,  Federal  employees  are  good  citizens  and  abide  by  the 
law  and  we  have,  over  the  years,  had  much,  much  fewer  prosecu- 
tions in  the  Federal  sector  than  in  the  State  and  local  sector.  We 
do  like  to  get  the  word  out  and  encourage  people  if  there  is  an  in- 
formation problem  that  we  have  this  advisory  function  to  advise 
people  so  that  they  can  abide  by  the  law  before  they  enter  into 
some  activity. 

Mr.  HOYER.  There  are  people,  such  as  a  Chapter  1  teacher  in 
Prince  George's  County,  who  has  got  all  her  other  teachers  partici- 
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pating  for  75  different  counties  and  gets  involved  in  participating 
and  forgets  that  she  is  not  a  Prince  George's  County  teacher  or 
something  like  that.  She  happens  to  be  a  Chapter  1  aide  or  some- 
thing. 

I  use  this  not  because  I  have  a  specific  instance  in  mind,  but  be- 
cause I  can  see  in  the  State  context  that  you  may  forget  about 
Hatch  restrictions.  It  is  a  nonwillfull  action,  not  that  they  are  less 
honest  or  ethical  than  their  Federal  counterparts,  although  I  agree 
with  your  premise,  the  Federal  counterparts  are  quite  honest. 

Ms.  Koch.  They  are.  As  I  mentioned,  we  do  have  a  procedure 
whereby  if  we  investigate  and  find  that  someone  did  violate  the 
Hatch  Act  but  didn't  know  they  were  violating  the  Hatch  Act  or 
were  misadvised,  perhaps,  by  someone  within  their  own  agency,  we 
try  to  work  with  those  people  and  use  our  investigation  as  an  edu- 
cation process. 

Mr.  HOYER.  To  the  extent  you  can  and  as  simplistically  as  you 
can  so  we  don't  have  to  go  into  deep  analysis,  if  you  can  set  forth 
those  numbers,  I  would  be  interested. 

I  know  Mr.  Wolf  would  be  interested  in  that  because  he  has  a 
real  concern  and  I  am  concerned  about  that  as  well. 

[Answered  in  questions  for  the  record.] 

Mr.  HOYER.  Mr.  Lightfoot. 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Good  morning.  Let  me  ask  you  the  same  question  I  asked  Ms. 
McKee.  If  we  would  combine  the  administrative  aspects  of  your 
agency  along  with  FLRA  and  the  Merit  System,  would  there  be  any 
economies  in  personnel  and/or  dollars? 

Ms.  Koch.  I  have  had  the  experience  of  working  in  my  career  at 
all  three  of  those  agencies,  so  I  have  seen  the  inner  workings  of 
them  all  and  the  various  difiiculties  that  each  have. 

I  am  somewhat  concerned  about  combining  administrative  func- 
tions where  you  would  have  one  administrator  who  would  be  allo- 
cating resources  when  you  have  prosecutorial  functions  and  adju- 
dicatory functions  in  the  same  place.  When  you  have  someone  who 
controls  purse  strings,  they  can  control  policy,  maybe  very,  very  ob- 
scurely, but  that  can  happen,  and  I  am  concerned  about  prosecu- 
torial independence  when  the  purse  sirings  are  not  also  independ- 
ent. 

That  would  be  my  first  fear  about  doing  something  like  that,  and 
I  would  be  happy  to  work  with  anyone  who  wants  to  look  into  this 
area. 

I  was  at  the  FLRA  as  the  General  Counsel,  who  is  the  prosecu- 
tor, who  is  constantly  having  trouble  getting  resources  from  the  au- 
thority who  was  adjudicating  cases.  So  I  have  been  there.  It  is  not 
always  easy,  and  the  independence  issue  is  very  important,  both 
for  us  to  be  independent  and  for  the  parties  to  perceive  that  there 
is  independence.  So  I  would  be  concerned  about  that. 

Mr.  Lightfoot.  You  mentioned  that  the  number  of  whistleblower 
cases  had  gone  up,  and  I  think  you  alluded  to  the  fact  that  you 
were  doing  a  better  job  of  educating  Federal  employees. 

Do  you  think  that  is  the  primary  driving  force  behind  that,  that 
you  have  seen 

Ms.  Koch.  The  increasing  number? 

Mr.  Lightfoot.  Yes. 
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Ms.  Koch.  I  think  we  are  educating  through  our  outreach  pro- 
grams. I  think  some  of  the  agencies,  agency  management,  are  edu-  - 
eating  their  employees  better.  I  think  there  is  an  active  cultural  in- 
terest at  large  in  terms  of  whistleblowers,  both  within  the  Federal 
sector  as  well  as  occasional  press  reports  on  private  sector  whistle- 
blowers.  So  there  is  a  heightened  interest  in  whistleblowing  in  gen- 
eral, and  I  think  that  can  also  have  some  cause  and  effect  in  terms  i 
of  increasing  numbers,  increasing  awareness.  j 

I  think  the  new  administration  has,  through  some  of  the  Na- 
tional Performance  Review  efforts,  looked  a  little  bit  at  Inspector 
General  issues  and  whistleblowing — if  people  who  come  forward  ] 
are  being  properly  protected.  I  think  there  has  been  press,  there 
has  been  agency,  as  well  as  OSC  outreach  to  educate,  and  I  think 
there  is  also  a  cultural  interest  in  the  value  of  whistleblowers  to 
efficiency  and  effectiveness  and  government  contracting,  all  across 
the  board. 

Mr.  LiGHTFOOT.  Is  there  any  pattern  in  the  type  of  whistleblower  ] 
complaints  that  you  are  seeing  in  the  increase?  Is  it  still  just  that  I 
somebody  walked  off  with  paper  clips  or  whatever  the  case  might  ! 
be? 

Are  there  any  particular  patterns  that  have  emerged  out  of  the  j 
increase  in  cases  or  is  it  pretty  much  just  a  general 

Ms.  Koch.  I  think  it  is  across  the  board.  We  occasionally  get 
very,  very,  very  serious  disclosures  of  abuse  of  authority  or  fraud    j 
or  some  other  kinds  of  problems. 

The  Smithsonian  had  a  big  case  that  came  to  us  that  we  were  ! 
able  to  achieve  a  settlement  on  where  the  whistleblower  came  for- 
ward with  serious  concerns  about,  the  heating  and  cooling  system 
and  how  it  was  being  contracted  for  and  what  it  was  going  to  do 
in  terms  of  protecting  artifacts  and  artwork.  That  ended  up  being 
not  very  popular  with  the  gentleman's  boss  and  some  things  start-  \ 
ed  to  happen  to  him.  We  stepped  in  and  corrected  that  problem  and 
he  achieved  a  settlement  that  he  was  happy  with.  j 

And  as  for  the  agency,  we  would  like  to  say  the  agency  is  better 
off  too  for  acknowledging  that  it  is  proper  for  people  to  come  for- 
ward and  say  things  that  need  public  airing  and  attention. 

Actually  we  have  cases  all  over  the  world  where  there  are  Fed-    | 
eral  civilian  employees.  I  can  remember  one  crossed  my  desk  where 
the  employee  had  blown  the  whistle  that  people  were  putting  sur- 
plus air  conditioners  in  their  trunks  and  taking  them  home.  Well,    | 
that  generated  an  IG  investigation  and  supervisors  were  not  happy 
that  they  had  been  caught,  so  that  too  generated  some  unpleasant-   j 
ness  for  that  individual,  but  it  managed  to  get  fixed.  j 

So  there  are  all  kinds  of  things  like  that  and  everyone  who  comes  ; 
in  the  door  gets  their  case  looked  at  equally.  : 

Mr.  LiGHTFOOT.  It  is  a  general  perception  that — I  think  amongst    ! 
the  public  at  least,  that  if  somebody  is  a  whistleblower,  it  is  be- 
cause they  have  seen  waste,  fraud  and  abuse,  not  necessarily  that 
they  have  been  abused. 

In  that  context,  are  there  savings  that  you  could  identify  that 
have  come  to  the  Federal  Government  as  a  result  of  some  of  the    . 
people  who  come  to  you  with  whistleblower  cases?  For  example, 
you  are  talking  about  running  off  with  a  surplus  air-conditioner.  I 
am  assuming  we  are  going  to  save  some  money  somewhere. 
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Ms.  Koch.  We  are  not  in  the  business  of  keeping  that  statistic. 
The  IG's  of  course  do  keep  numbers  like  that.  We  are  more  in  the 
business  of  protecting  the  individual  from  personnel  actions. 

We  do,  in  addition  to  personnel  protections,  have  a  hotline  which 
allows  an  individual  to  come  forward  confidentially,  as  opposed  to 
having  to  go  to  their  IG  if  they  fear  that  their  identity  will  be 
known.  We  receive  somewhere  in  the  neighborhood  of  200  of  those 
kinds  of  complaints  a  year  where  we  then  look,  and  if  there  is  a 
threshold 

Mr.  ViSCLOSKY.  I  am  sorry.  I  missed  the  definition  of  the  200. 

Ms.  Koch.  Those  are  what  we  call  disclosures  that  actually  come 
to  our  disclosure  hotline. 

Mr.  ViSCLOSKY.  Okay.  I  am  sorry. 

Ms.  Koch.  And  those  people  may  not  have  been  retaliated 
against,  you  know.  If  their  identity  has  been  kept  confidential,  we 
do,  when  they  come  to  us,  ask  them  if  they  want  us  to  keep  their 
identity  confidential.  We  get  about  200  of  those  a  year. 

Again,  those  range  everywhere  from  an  accusation  of  contract 
fraud  at  DOD  to  rather  minor  abuse  of  authority  someplace  else. 
One  of  those  that  I  recall  in  the  last  year  was  a  medical  records 
technician  at  an  Army  hospital,  complaining  about  how  the  Army 
kept  certain  medical  records  in  their  Army  hospitals. 

We  looked  at  it.  It  appeared  that  there  was  a  violation  that  need- 
ed to  be  looked  at  so  we  sent  it  to  the  Secretary  of  the  Army.  They 
investigated,  which  is  how  these  disclosures  get  done,  and  sent 
back  to  us  a  report  that,  yes,  did  confirm  they  had  some  problems 
with  their  medical  records  at  that  one  facility,  and  in  addition,  they 
were  going  to  improve  their  medical  records  processing  across  the 
board,  because  they  confirmed  that  this  individual,  whom  they 
never  knew  because  it  was  a  confidential  disclosure,  had  raised  is- 
sues that  they  were  going  to  address. 

So  in  terms  of  putting  dollars  and  cents  on  it,  I  don't  know  if  I 
could  do  that,  but  I  do  know  that  when  we  get  reports  back,  often 
it  confirms,  even  if  it  wasn't  a  thing  wrong  that  the  person  had  al- 
leged, there  was  something  that  they  needed  to  address. 

Mr.  LiGHTFOOT.  Okay,  thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Mr.  Visclosky. 

Mr.  ViSCLOSKY.  To  follow  up  with  Mr.  Lightfoot's  line  of  ques- 
tioning, you  mentioned  that  your  hotline  takes  about  200  calls. 

Do  you  know  what  percentage  of  the  overall  whistleblower  com- 
plaints that  represents  at  the  Federal  level? 

Ms.  Koch.  Oh,  it  is  a  very  minuscule  amount  because  whistle- 
blowers  are  not  required  to  go  to  any  particular  outlet  to  make 
their  disclosure.  They  can  go  to  IGs.  They  can  go  to  your  office. 
They  can  go  to  the  GAO.  TLey  can  come  to  us.  They  can  go  to  the 
press.  They  can  go  to  someone  within  their  own  agency. 

So  it  is  very  difficult  to  determine  and  it  is  very  interesting.  I 
really  believe  in  Federal  employees,  and  there  are  very  many  dedi- 
cated employees  who  bring  forward  things  and  they  get  acted  upon 
within  the  agency  and  no  retaliation  takes  place  at  all,  and  those 
numbers  are  never  counted. 

So  there  is  a  lot  of  that  going  on.  There  is  a  lot  of  that  encour- 
aged. The  IGs  encourage  it.  I  know  the  DOD  IG  has  a  program 
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where  quarterly  they  give  awards  to  whistleblowers  and  they  will 
go  to  the  facility  and  if  the  whistleblower  is  willing  to  come  forward 
and  be  identified — and  they  don't  have  to  be  given  an  award  to — 
but  if  they  are  willing  to  be  identified,  the  IG  will  take  an  award 
to  the  facility  and  the  command  at  the  facility  hands  the  whistle- 
blower  the  award  at  an  all-hands  kind  of  meeting  to  demonstrate 
that  this  is  a  good  thing.  So  there  are  some  agencies  that  are  as- 
sisting in  the  education  process  in  a  positive  way. 

Mr.  VISCLOSKY.  Your  real  function  is  to  defend  those  who  are 
whistleblowers  against  some  punitive  action  or  some  type  of  arbi- 
trary action  that  would  take  place. 

Ms.  Koch.  Whistleblowers  and  other  Federal  employees  who 
have  suffered  other  prohibited  personnel  practices.  There  is  a  list 
of  lots  of  them. 

Mr.  VisCLOSKY.  Your  primary  charge  is  not  necessarily  to  take 
the  charges  of  the  whistleblower,  but  to  protect  those  against  whom 
action  may  be  taken  that  would  be  considered  arbitrary. 

Ms.  Koch.  That  is  correct. 

Mr.  VisCLOSKY.  Do  you  think  it  still  is  of  value,  given  the  budg- 
etary constraints  you  face,  to  keep  your  hotline  in  place  given  all 
the  other  outlets  that  are  now  available  to  Federal  employees? 

Has  the  primary  function  of  your  office  given  way  to  financial 
constraints? 

Ms.  Koch.  I  would  say  it  is.  We  have  people  come  to  us  who  are 
uncomfortable  other  places.  And  in  addition,  we  have  in  our  statute 
the  congressional  mandate  that  once  a  report  is  completed  of  this 
nature,  the  Senate  and  House  oversight  committees  receive  copies 
of  those  reports,  as  well  as  the  President.  Often  disclosures  that  go 
other  places  may  not  have  anything  happen  with  them. 

When  we  find  that  there  was  a  reason  for  the  disclosure  and  it 
was  merited,  those  go  to  government  offices  that  should  know 
about  it.  We  do  not  do  the  investigations,  so  it  is  not  very  labor  in- 
tensive. 

Mr.  VISCLOSKY.  What  do  you  think  your  cost  is  on  an  annual 
basis  to  operate  the  hotline? 

Ms.  Koch.  Two  FTEs.  I  don't 

Mr.  VISCLOSKY.  If  you  could  supply  that  for  the  record,  that 
would  be  good. 

Ms.  Koch.  Okay. 

[Information  provided  in  questions  for  the  record.] 

Mr.  VISCLOSKY.  You  mention,  in  your  testimony,  that  there  is  an 
increase  in  the  caseload.  Is  there  any  change  in  the  mix  of  the 
caseload? 

On  page  9  of  your  justification  you  do  a  good  job  laying  out  the 
nature  of  the  various  types  of  allegations,  whistleblowers  to  sexual 
discrimination. 

Has  that  changed  over  the  years,  and  is  there  anything  we  ought 
to  read  into  it  as  to  the  trends  in  the  treatment  of  Federal  workers 
by  Federal  managers? 

Ms.  Koch.  Bill,  you  know  of  any  change? 

Mr.  Reukauf.  Off  the  top  of  my  head  I  can't  identify  any  particu- 
lar trend  or  change  over  the  years,  but  in  our  annual  reports  every 
year  the  data  are  listed.  If  you  would  like,  we  could  give  you  a 
breakdown  and  show  you  how  many,  for  instance,  sexual  harass- 
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ment  complaints  we  have  gotten  in  the  last  four  fiscal  years  and 
how  many  whistleblower  reprisal  complaints  we  have  had  in  the 
last 

Mr.  ViSCLOSKY.  If  you  could  give  us  your  productions  in  the  last, 
say,  three  fiscal  years. 

Mr.  Reukauf.  I  don't  believe  there  is  a  trend  in  there,  but  we 
can  supply  that. 

[Information  provided  in  questions  for  the  record.] 

Mr.  ViSCLOSKY.  Do  you  think  there  is  going  to  be  a  time  when 
your  case  level  is  going  to  level  off,  or  have  your  new  responsibil- 
ities under  the  Hatch  Act  caused  the  case  level  to  increase?  Are 
you  seeing  some  trend  towards  a  leveling  off  of  cases  or  not? 

Ms.  Koch.  We  certainly  hope  so.  One  of  the  things  we  hope  will 
happen  is  that  education  efforts  will  not  only  educate  employees  as 
to  where  we  are  to  help  them  if  something  goes  wrong,  but  will  also 
educate  managers  that  they  have  an  obligation  not  to  violate  the 
rights  of  the  employees. 

We  are  working  and  have  worked  with  the  National  Performance 
Review  people  as  well  as  the  White  House  on  efforts  to  improve 
agency  heads'  responsibilities  to  do  that  education.  We  have 
worked  as  well  with  our  Senate  and  House  oversight  committees 
on  reauthorization  language  to  improve  that  effort  so  that  agency 
top  management  understands  that  that  is  their  obligation  to  stop 
this  kind  of  dispute  problem  before  it  becomes  an  investigation  and 
prosecution  problem. 

That  is  clearly  better  for  government.  It  is  better  for  people  in 
the  workplace  to  solve  those  problems  instantaneously  rather  than 
having  them  go  through  a  process  of  us  sending  them  an  investiga- 
tor and  sitting  people  down  in  witness  rooms  and  things  like  that. 

So  we  are  encouraging  those  efforts  and  hope  that  it  happens. 

Mr.  ViSCLOSKY.  Final  question,  just  out  of  curiosity,  do  you  have 
a  sense  as  to  whether  you  think  there  are  fewer  whistleblowers 
who  are  seeing  punitive  action  taken  against  them? 

You  are  obviously  just  seeing  the  immediate  reports  on  your  hot- 
line. What  is  your  sense  or  is  that  just 

Ms.  Koch.  That  is  a  real  tough  one  to  determine.  The  only  thing 
we  can  judge  is  the  number  of  people  who  find  us  and  come  to  us 
to  get  help.  We  do  not  know  if  there  are  good  things  happening  out 
there  where  there  are  lots  of  people  bringing  forward  questions  and 
issues  and  having  the  courage  to  raise  them  and  then  being  treated 
properly. 

As  a  lot  of  government  is,  we  get  the  negative.  We  don't  see  the 
positive.  So  I  can't  answer  that  question. 

Mr.  ViSCLOSKY.  Ms.  Koch,  thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  I  am  going  to  observe  that  the  incidence  of  reprisal 
apparently  has  gone  up  50  percent  according  to  your  statistics.  You 
indicate  that  the  reporting  has  increased  from  30  to  50  percent 
over  10  years  while  the  instance  of  reprisals  has  increased  from  24 
to  37  percent. 

Is  that  statistic  familiar  to  you? 

Ms.  Koch.  I  believe  you  are  citing  something  from  a  MSPB  sur- 
vey. 

Mr.  HOYER.  Yes. 
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Ms.  Koch.  Yes,  that  is  not  a  survey  of  people  who  have  come  to 
us  and  it  is  a  perception  kind  of  thing. 

It  is  important  to  note  that  those  individuals  are  self-defining — 
in  terms  of  classifying  their  disclosure  as  whistleblowing,  and  in 
their  feelings  or  perceptions  of  reprisal. 

I  don't  know  firsthand  if  that  is  accurate.  Obviously  it  is  accurate 
in  terms  of  those  individuals  who  said  that  happened  to  them.  We 
can  only  reflect  that  we  have  had  an  increase  in  people  coming  to 
us  since  1989  alleging  whistleblower  reprisal.  Whether  that  is  in 
real  terms  or  real  numbers,  an  increase  in  what  is  actually  happen- 
ing out  there,  or  whether  it  is  a  reflection  of  the  fact  that  they  are 
better  educated,  I  don't  know. 

Mr.  HOYER.  Mr.  Istook. 

Mr.  Istook.  Thank  you,  Mr.  Chairman. 

Ms.  Koch,  thank  you  for  coming  here.  I  just  wanted  to  ask  you 
about  a  different  matter,  your  function  of  overseeing  allegations  of 
Hatch  Act  violations  and  so  forth. 

What  level  of  activity  did  that  generate  in  the  past  year? 

Ms.  Koch.  The  Hatch  Act  reform  bill  or 

Mr.  Istook.  No.  Your  responsibility  of  overseeing  the  enforce- 
ment of  the  provisions  regarding  political  activity. 

Ms.  Koch.  Well,  there  are  two  functions  we  have.  We  have  an 
investigation  and  prosecutorial  function.  I  believe  the  numbers  are 
that  we  had  134  new  matters  that  came  forward,  allegations  that 
we  had  to  look  into.  Not  all  of  those  were  prosecuted.  We  looked 
into  them  and  not  all  of  them  were  violations.  Forty-one  prosecu- 
tions took  place,  and  29  received  warning  letters,  which  is  a  finding 
but  not  a  prosecution. 

Mr.  Istook.  Right. 

Ms.  Koch.  The  other  function  we  perform  is  the  advisory  func- 
tion, which  is  one  that  I  like.  When  I  get  out  and  speak  to  people, 
I  like  to  encourage  folks.  It  is  an  interesting  function  that  we  have. 
Not  very  many  administrative  type  authorities  have  authority  to 
issue  advisory  opinions,  and  it  is  a  statutory  authority  that  allows 
us  to  issue  advisory  opinions  on  interpretations  of  the  law,  and 
then  individuals  can  take  that  interpretation  and  rely  on  it. 

And  we  do  that  both  written  and  orally,  in  a  telephone  practice. 
The  total  was  about  2,000  requests,  and  I  believe  it  is  in  my  state- 
ment. I  can  give  you  the  exact  numbers  if  you  want  that  broken 
down. 

Mr.  Istook.  No.  I  just  wanted  to  get  some  idea  of  what  demand 
these  functions  placed  upon  the  time  and  resources  of  your 
office 

Ms.  Koch.  Actually  that  number  is- 


Mr.  Istook  [continuingl.  And  then  compare  that  with  the  provi- 
sions that  have  changed. 

Ms.  Koch.  Since  the  changes,  which  became  effective  February 
3rd,  the  advisory  requests  are  at  a  level  now  that  will  indicate  that 
instead  of  2000,  we  will  have  3,000  this  year. 

Mr.  Istook.  Do  you  expect  that  will  be,  for  example,  a  one-year 
hump,  something  like  that,  because  of  the  changes? 

Ms.  Koch.  I  would  suspect  it  will  take  a  little  bit  more  than  one 
year.  I  would  suspect  it  will  be  a  couple  of  years  to  get  through  this 
whole  process.  At  the  moment  we  are  waiting  for  the  Office  of  Per- 
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sonnel  Management  to  issue  regulations  which  will  help  outline 
and  define  what  the  Hatch  Act — ^the  new  provisions — ^will  mean. 
When  those  are  issued,  then  we  will  be  asked  how  to  apply  those 
in  specific  case  situations.  Those  have  not  been  published  yet. 

So  this  is  going  to  be  a  couple  of  years  process. 

Mr.  ISTOOK.  When  you  get  into  enforcement  activity,  do  you  an- 
ticipate that  the  fact  that  civil  service  employees  can  engage  in  a 
wider  range  of  activities  should  mean  fewer  complaints  come  in 
and  therefore  less  enforcement  activity? 

Ms.  Koch.  Well,  that  is  an  interesting  point.  Like  I  said  before, 
more  of  our  Hatch  Act  work  has  to  do  with  State  and  local  employ- 
ees already.  So  the  Federal  employee  violations  are  already  quite 
low,  and  the  fact  that  now  they  are  going  to  be  allowed  to  do  more 
things  off  the  work  site,  outside  of  the  workplace  probably  will  not 
make  that  big  of  a  difi'erence  in  terms  of  our  prosecutorial  work 
load,  because  most  of  our  prosecutorial  work  load  in  the  Hatch  Act 
area  is  State  and  local. 

Mr.  ISTOOK.  State  and  local  in  which  sense? 

Ms.  Koch.  These  are  employees  who  are  subject  to  provisions  of 
the  Hatch  Act  because  they  work  in  positions  which  are  federally 
funded  in  State  and  local  governments. 

Mr.  ISTOOK.  Do  you  get  involved,  if  it  is  a  violation  of  the  State 
or  local  law? 

Ms.  Koch.  No.  It  is  a  Federal  law.  Federal  Hatch  Act. 

Mr.  ISTOOK.  That  is  why  I  wanted  to  be  sure  we  were  talking 
about  the  same  thing. 

Mr.  Reukauf.  The  reform  amendments.  Congressman,  did  not 
affect  the  State  and  local  side.  They  only  affected  Federal  employ- 
ees. 

Mr.  ISTOOK.  Right,  okay. 

Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  It  would  appear  that  the  coercion  of  political  activity, 
indicated  on  page  10  of  your  budget  justification,  fiscal  year  1993, 
is  a  001,  or  1  one-thousandth.  Would  that  be  correct? 

Ms.  Koch.  That  is  not  a  Hatch  Act  violation.  That  is  an  allega- 
tion of  a  prohibited  personnel  practice.  Those  are  not  Hatch  Act 
numbers,  and  that 

Mr.  HOYER.  Okay.  Your  76  is  the  violation,  out  of— no.  That  is 
not  correct.  That  is  a  violation  of  Hatch  Act. 

Ms.  Koch.  Yes,  1216,  that  would  be  the  total  allegations  that  we 
received  for  Federal  employee  violations  of  the  Hatch  Act.  That  is 
not  broken  down  for  coercion  and  noncoercion. 

So  those  are  the  numbers  you  asked  us  to  get — ^both  the  90  for 
the  State  and  local,  the  number  right  above  that,  and  the  76.  Can 
we  tell  whether  those  involve  coercion  allegations.  We  should  be 
able  to  look  at  the  caseload  and  see. 

Mr.  ViSCLOSKY.  It  would  be  a  subset  of  the 

Ms.  Koch.  Yes.  Now,  2302(b)(3)  is— one  of  the- 


Mr.  Hover.  Explain  to  me.  A  coercion  of  political  activity  under 
2302(bX3),  that  would  not  also  be  a  violation  of  the  Hatch  Act. 

Mr.  Reukauf.  It  would  be  both.  Those  four  allegations  would 
have  been  from  Federal  employees  who  would  have  been  complain- 
ing that  somebody  who  had  personnel  action  authority  over  them 
had  solicited  them  to  be  involved  in  political  activities. 


670 

That  happens  to  also  be  a  violation  of  the  Hatch  Act,  but  because 
it  is  also  a  prohibited  personnel  practice,  another  panoply  of  rights 
attach  to  that  employee. 

For  instance,  OSC  could  go  in  and  stay  some  personnel  action 
that  might  be  involved  in  that. 

Ms.  Koch.  The  one  is  being  threatened  because  he  didn't  partici- 
pate. We  would  have  authority  to  help  him  in  addition  to  looking 
at  the  potential  disciplinary  action  for  the  violation  of  the  Hatch 
Act. 

Mr.  HOYER.  I  would  like  the  information  on  those  four  cases.  I 
don't  know  what  the  privacy  act  says  and  therefore  you  don't  have 
to  do  names. 

Ms.  Koch.  We  have  to  be  careful  with  that. 

Mr.  HOYER.  So  generically. 

[Answered  in  questions  for  the  record.] 

Ms.  Koch.  These  are  allegations.  These  may  be  cases  that  did 
not  hold  up  upon  scrutiny.  So  we  will  have  to  look  at  that  too. 

Mr.  HoYER.  I  am  interested  in  this  subject  as  a  strong  supporter 
of  the  Hatch  Act.  Mr.  Wolfs  concern — he  was  an  opponent — but  his 
concern  was  there  would  be  coercion.  That  was  a  legitimate  con- 
cern. If  it  is  happening,  we  need  to  do  something  about  it.  But  I 
want  to  get  a  feel  for  incidence. 

For  both  the  Hatch  Act  and  2302(b)(3)  violations,  I  would  like 
some  sort  of  a  generic  explanation  of  each  case  and  I  would  also, 
to  the  extent  you  can — don't  have  them  double  counted. 

Mr.  Reukauf.  In  all  likelihood,  they  are  not  double  counted. 

Mr.  HOYER.  If  they  are,  you  can  check  that. 

Mr.  Reukauf.  I  can  tell  you  that  in  the  last  five  years,  we  have 
prosecuted  three  major  coercion  cases,  one  in  Ohio,  one  in  New 
York,  one  in  Tennessee.  Two  of  them  resulted  in  convictions  so  to 
speak  and  the  third  one  is  pending  before  the  MSPB. 

Would  you  be  interested  in  seeing  those  complaints? 

Mr.  HOYER.  Yes. 

Something  brief. 

Mr.  Reukauf.  We  could  summarize  those,  sure. 

Mr.  Hoyer.  a  Reader's  Digest  form,  if  you  will. 

Ms.  Koch.  We  can  do  that. 

Mr.  Hoyer.  Okay,  thank  you. 

[Information  provided  in  questions  for  the  record.] 

Mr.  Hoyer.  When  you  talk  about  State  cases,  are  these  Federal 
employees  dealing  with  other  federal  employees  in  Federal  activi- 
ties, or  are  they  Federal  employees  dealing  in  essentially  State  ac- 
tivities, such  as  a  Chapter  1  teacher? 

Ms.  Koch.  Are  they  Federal  employees?  Are  they  State  employ- 
ees? Is  the  money  going  to  the  State  and  then  funneling  through? 

Mr.  Hoyer.  The  State  is  going  to  the  grantee.  The  grantee  is  hir- 
ing the  employee  with  Federal  funds,  100  percent  Federal  funds. 
Just  one  example. 

As  I  understand,  the  Hatch  Act  historically  applied  and  still  ap- 
plies to  mixed  funds — am  I  correct? 

Ms.  Koch.  Partially  funded  by  States,  partially  funded  by 

Mr.  Hoyer.  If  you  have  10  percent  Federal  funds,  the  Hatch  Act 
extends  to  your  activities,  correct? 

Ms.  Koch.  It  can  be  as  low  as  that,  yes. 
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Mr.  HOYER.  In  other  words,  if  you  have  Federal  funds,  you  in  ef- 
fect buy  into  the  Federal  strictures. 

Ms.  Koch.  Depending  on  your  connection. 

Mr.  Reukauf.  Your  employee's  connection  to  the  Federal  fund. 
But  there  is  an  exemption  for  educational  programs. 

Mr.  HOYER.  Is  there? 

Ms.  Koch.  If  you  describe  them  as  employees  of  a  grantee,  that 
may  take  them  totally  outside  of  being  State  or  local  employees  al- 
together. They  may  be  contractor  employees  that  aren't  covered  at 
all. 

If  you  would  like  us  to  look  at  that  question  specifically,  we  could 
do  that  too. 

Mr.  HOYER.  Briefly.  I  don't  want  you  to  do  a  lot  of  work  on  it 
because  I  am  not  going  to  give — really  what  I  want  to  understand 
is  how  does  this  work,  and  I  want  to  be  able  to  argue  persuasively 
that  coercion  is  essentially  not  a  problem,  and  if  it  is  a  problem, 
then  I  want  to  get  at  it.  I  want  to  preclude  it  from  happening. 
Okay. 

I  have  a  lot  of  other  questions,  but  we  are  running  out  of  time. 

Ms.  Koch.  Okay. 

Mr.  Hover.  And  I  will  present  these  to  you  for  the  record.  An- 
swer them  as  briefly  as  you  feel  gets  you  there  in  terms  of  answers. 
Thank  you,  very  much. 

[The  questions  for  the  record  follow:] 


672 


QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMTTEE 


QUESTION:   Your  opening  statement  says  that  OSC  has  instituted  a  new  case  review 
process. 

•  How  exactly  have  you  changed  your  process,  and  how  has  it 
increased  efficiency  and  effectiveness? 

ANSWER:      Last  year  we  conducted  an  analysis  of  our  existing  procedures  for 

making  final  decision  in  cases.    We  quickly  realized  that  far  too  many 
cases  were  unnecessarily  being  reviewed  at  too  many  levels.    To 
correct  this  problem,  we  identified  those  cases  that  absolutely  had  to  be 
reviewed  at  the  highest  level  of  the  agency  and  those  for  which  such  a 
review  was  not  worthwhile.    As  to  the  latter  category,  I  delegated  the 
authority  to  make  decisions  to  the  divisional  level.    In  conjunction  with 
this  delegation,  I  informed  my  managers  and  all  OSC  employees  about 
the  guiding  principles  that  I  believed  that  they  should  follow  in  deciding 
cases,  and  we  built  in  safeguards  to  insure  that  sensitive  and  precedent- 
setting  cases  continue  to  receive  attention  at  the  highest  level. 

This  process  has  now  been  in  effect  for  only  5  months,  therefore,  any 
assessment  that  I  can  make  is  preliminary.    Nevertheless,  this  new  case 
review  process  certainly  has  reduced  the  decision  making  time  for  those 
cases  that  no  longer  need  to  come  through  my  office.    Equally 
important,  it  has  improved  the  agency's  resource  allocation  by 
providing  the  agency's  roost  senior  managers  with  more  time  to  attend 
to  other  pressing  issues. 

I  also  believe  that  this  system  could  have  the  effect  of  sharpening  what 
I  believe  is  an  already  very  good  analytic  and  determination  process. 
By  pushing  some  of  the  decision  making  down  the  organizational 
ladder,  we  will  give  more  responsibility  to  the  individuals  who  are  most 
familiar  with  the  cases,  encouraging  even  greater  creativity  and 
initiative  in  case  processing. 

QUESTION:   OSC  has  also  begun  a  pilot  project  to  create  teams  of  attorneys  and 
investigators  for  improved  case  processing. 

•  How  is  this  different  fitim  earlier  procedures  and  how  has  it 
improved  efficiency  and  effectiveness? 


ANSWER:      We  are  currently  in  the  process  of  implementing  a  pilot  project  that  is 
designed  to  foster  a  team-oriented  approach  to  the  agency's  work. 
Under  this  project,  cases  that  are  slated  for  a  full  field  investigation 
will  be  handled  by  one  of  two  interdivisional  groups  of  investigators 
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and  attorneys.    In  addition,  attorneys  and  investigators  will  be  required 
to  discuss  and  jointly  map  out  a  strategy  at  the  inception  of  each  case. 
We  are  hopeful  that  this  endeavor  will  make  OSC  more  effective  by 
enabling  the  agency  to  more  quickly  identify  meritorious  cases  and 
develop  the  best  approach  for  each  case. 

QUESTION:   A  1993  GAO  Report  indicated  that  76  percent  of  federal  employees  did 
not  know  their  whistleblower  protection  rights. 

•  Is  this  figure  substantially  the  same  today? 

ANSWER:      I  was  disturbed  by  this  figure,  as  are  all  people  who  are  concerned 
about  whistleblower  protection.    Unfortunately,  as  this  study  was 
conducted  by  GAO  and  no  similar  study  has  been  done  since,  we 
cannot  say  if  there  has  been  any  improvement.    I  am  hopeful,  however, 
that  thanks  to  the  measures  outlined  below,  we  will  be  seeing  an 
improvement  in  this  area. 

QUESTION:   The  Committee  in  last  year's  report  urged  OSC  to  "address  the  issue  of 
employees  who  are  not  being  informed  of  their  rights  under  the 
Whistleblower  Protection  Act  of  1989." 

•  What  has  OSC  done  over  the  past  year  to  address  this  concern? 

ANSWER:       OSC  has  done  several  things  to  inform  federal  employees  of  their 
whistleblower  rights  and  of  OSC's  mission.    First,  OSC  has  a  very 
active  outreach  effort  to  seek  out  engagements  that  inform  federal 
employees  of  our  role.    Second,  we  have  been  working  with  the 
Executive  Branch  to  formulate  a  vehicle  that  would  require  agencies  to 
better  educate  their  workforce  on  whistleblower  rights  and  protections. 
Third,  we  have  also  been  working  with  Congress  to  include  legislative 
language  that  would  require  agencies,  in  consultation  with  OSC,  to 
provide  training  to  the  workforce  on  OSC's  function  and  mission.    In 
addition,  we  have  sent  two  mailings  to  the  entire  Hill  -   one  on  OSC's 
Annual  Report,  and  the  other  on  guidelines  for  federal  employees  under 
the  new  Hatch  Act  Amendments. 

We  are  hopeful  that  through  these  efforts  we  will  increase  the  number 
of  federal  employees  who  become  better  informed  of  their  rights  under 
the  Whistleblower  Protection  Act. 


QUESTION:  The  MSPB  study  on  Whistleblowers  recommends  more  employee 
participation  in  management  and  better  interpersonal  skills  among 
managers  to  improve  the  climate  for  whistleblowers. 
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•  Would  you  agree  with  these  recommendations? 

ANSWER:      The  study  outlines  several  promising  steps  for  the  agencies  that  would 
assist  in  the  continuing  effort  to  bring  federal  managers  and  employees 
into  an  environment  that  encourages  whistleblowers.    These 
reconunendations  include:   agencies  examining  their  programs  for 
selecting  supervisors  and  managers  to  ensure  that  they  are  selecting  a 
management  team  with  whom  employees  will  feel  comfortable  sharing 
information  concerning  illegal  or  wasteful  activities;  having  agencies 
ensure  that  employees  understand  the  kinds  of  problems  about  which 
they  can  and  should  share  information,  how  the  information  is  handled, 
and  what  safeguards  exist  against  reprisal;  and  having  agencies  actively 
solicit  employees'  views  and  give  employees  feedback  concerning  those 
views. 

•  Are  there  other  changes  you  would  recommend? 

I  think  one  of  the  most  productive  tools  that  can  be  used  is  that  of 
educating  the  federal  workforce  about  the  rights  and  remedies  that  are 
available  to  them.    As  explained  above,  current  legislative  and 
executive  branch  initiatives  are  needed  in  this  area. 

•  Do  you  see  this  happening  in  federal  agencies? 

I  am  hopeful  that  soon  we  will  see  some  positive  move  in  the  direction 
of  informing  and  educating  the  federal  workforce  on  their 
whistleblower  rights. 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  HOYER: 

QUESTION:   What  is  the  total  number  of  Hatch  Act  cases  for  FY's  91  to  93,  and 
could  you  identify  the  number  of  allegations  of  coercion  and  the 
number  that  resulted  in  a  warning  letter  and  prosecution? 

ANSWER:      The  following  represents  the  number  of  Hatch  Act  allegations  divided 
into  federal  and  state  and  local  allegations,  along  with  the  number  of 
allegations  of  coercion,  and  the  nimibers  that  resulted  in  a  warning 
letter  and  prosecution: 

Hatch  Act  Matters 
Completed  FY91-FY93 

Federal 
Matters  Allegations 


FY91 
FY92 
FY93 


61 
62 
68 


74 
79 
84 


Total 


191 


237 


FY91 
FY92 
FY93 


State/Local 

ters 

Allegations 

84 

92 

78 

78 

79 

99 

Total 


241 


269 


Hatch  Act  Matters 

Containing  Allegations  of  Coercion 

Completed  FY91-FY93 


Matters 


FY91 
FY92 


Federal 


;rs 

Allegations  Of 
Coercion 

Resulted  in 

Warning 

Letter 

Resulted  in 
Prosecution 

10 

10 

2 

0 

1 

1 

0 

0 
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FY93 
Total 


FY91 
FY92 
FY93 
Total 


10 

10 

0 

1 

21 

21 

State/Local 

2 

1 

;rs 

Allegations  Of 

Resulted  in 

Resulted  in 

Coercion 

Warning 
Letter 

Prosecution 

9 

9 

0 

0 

1 

1 

1 

0 

17 

17 

0 

5 

27 

27 

1 

5 

Hatch  Act  Cases  Before  the  MSPB 

Involving  Coercion  Filed  by  the  Special  Counsel 

FY87-Present 


Federal 

State/Local 

FY87-90 

0 

11 

FY91 

0 

0 

FY92 

0 

0 

FY93 

1 

15 

FY94 

3 

0 

Total 


26 


•  Eight  of  the  State/Local  cases,  FY87-90,  were  filed  in  FY  1988  against  officials  of 
the  Niagra,  NY,  Urban  Mass  Transit  Authority.    OSC  prevailed  in  all  of  those  cases. 

•  The  15  FY93  disciplinary  action  cases  were  against  officials  at  the  Tennessee 
Public  Service  Commission.    All  are  still  pending  before  MSPB. 


QUESTIONS  SUBMITTED  FOR  THE  RECORD 
BY  CONGRESSMAN  VISELOSKY 

QUESTION:   What  do  you  think  your  cost  is  on  an  annual  basis  to  operate  the 
hotline? 
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ANSWER:       We  spend  approximately  $      40.00  per  month  on  the  800  line  itself 

approximately  $    441.00  per  month  for  toll  charges 
$     481.00  per  month 

X12 
$5,772.00  plus  staff  time 

QUESTION:   Could  you  give  the  Committee  a  breakdown  for  FY  1991-92  for  all  of 
the  different  types  of  allegations  you  received? 

ANSWER:      The  following  represents  a  breakdown  for  FY  1991-92  of  allegations 
contained  in  matters  received: 

Allegations  Contained  In  Matters  Received 

DESCRIPTION 

Reprisal  for  whistleblowing  [§2302(b)(8)] 

Violation  of  a  law,  rule  or  regulation  implementing  or 
concerning  a  merit  system  principle  [§2302(b)(ll)] 

Reprisal  for  exercise  of  a  right  of  appeal  [§2302(b)(9)] 

Discrimination  on  the  basis  of  race,  color,  sex,  national 
origin,  religion,  age,  or  handicapping  condition 
[§2302(b)(l)(A)-(D)] 

Granting  of  unauthorized  preference  or  advantage  220  349  398 

[§2302(b)(6)] 

Allegations  which  did  not  cite  or  suggest  any  prohibited  212  199  252 

personnel  practice  or  prohibited  activity 

Deception  or  obstruction  of  the  right  to  compete  22  232  247 

[§2302(b)(4)] 

Disclosures  of  alleged  violation  of  a  law,  rule  or  67  90  146 

regulation,  or  gross  mismanagement,  gross  waste  of 
funds,  abuse  of  authority,  or  a  danger  to  public  health  or 
safety  [§1213(c)  or  §1213(g)] 

Discrimination  on  the  basis  of  non-job  related  conduct  52  68  95 

[§2302(b)(10)] 

Violation  of  the  Hatch  Act  by  a  state  or  local  government  49  87  90 

employee  [§1216(a)(2)] 


Y91 

FY  92 

FY  93 

455 

575 

627 

278 

376 

606 

259 

476 

580 

368 

442 

574 
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Violation  of  the  Hatch  Act  by  a  federal  employee  53  69  76 

[§1216(a)(l)] 

Appointment,  promotion,  or  advocating  the  appointment  38  75  73 

or  promotion  of  a  relative  [§2302(b)(7)] 

Solicitation  or  consideration  of  unauthorized  26  36  52 

recommendations  [§2302(b)2] 

Arbitrary  or  capricious  withholding  of  information  30  29  50 

requested  under  the  Freedom  of  Information  Act 

[§1216(a)(3)] 

Discrimination  on  the  basis  of  marital  status  or  political  16  27  47 

affiliation  [§2302(b)(l)(E)] 

Attempts  to  secure  withdrawal  from  competition  290  20  35 

[§2302(b)(5)] 

Other  activities  allegedly  prohibited  by  civil  service  law,  4  5  8 

rule  or  regulation  [§1216(a)(4)] 

Coercion  of  political  activity  [§2302(b)(3)]  2  1  4 

Total  2,441  3,156  3,960 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  HOYER 

QUESTION:   Could  you  tell  us  about  the  four  complaints  OSC  received  that  were  violation 
of  5  U.S. C.  §2302(b)(3)? 

ANSWER:       OSC  received  four  complaints  in  fiscal  year  1993  where  a  violation  of  5 
U.S.C.  §  2302(b)(3)  was  alleged.    In  three  of  the  four  complaints,  upon 
review  and  discussion  with  the  complainant,  it  was  determined  that  there  was 
no  evidence  of  a  violation  of  section  2302(b)(3).    In  the  fourth  complaint, 
there  was  an  erroneous  computer  entry  and  in  fact,  complainant  had  not 
alleged  a  violation  of  section  2302(b)(3). 

QUESTION:   Could  you  summarize  the  three  major  Hatch  Act  coercion  cases  that  OSC  has 
prosecuted? 


ANSWER:       (1)   On  October  9,  1986,  the  OSC  filed  a  complaint  charging  Janet  B.  Pumell, 
the  executive  director  of  the  Akron  Metropolitan  Housing  Authority  (AMHA), 
Herbert  Johnson,  Sr.,  AMHA's  labor  relations  manager,  and  Frank  J.  Fela,  a 
former  AMHA  personnel  management  administrator,  with  violating  the  Hatch 
Act  by  coercing  subordinate  employees  to  either  buy  or  sell  tickets  to  political 
events.    Pumell  was  also  charged  with  coercing  subordinate  employees  to 
telephone  registered  voters  and  encourage  them  to  support  the  candidacy  of  a 
mayoral  candidate  in  a  partisan  election.    On  October  28,  1987,  the 
Administrative  Law  Judge  (ALJ)  issued  a  recommended  decision  finding  that 
preponderant  evidence  supported  the  charges  against  Pumell,  Johnson  and 
Fela.    The  AU  recommended  that  they  be  removed  from  their  positions. 
Pumell,  Johnson  and  Fela  filed  exceptions  to  the  AU's  recommended 
decision.    Pumell  and  Johnson  resigned  from  their  AMHA  positions  in  April 
1988.    On  June  24,  1988,  the  MSPB  issued  an  opinion  and  order  substantially 
adopting  the  AU's  determinations.    The  MSPB  modified  the  penalties  against 
Pumell  and  Johnson,  ordering  that  they  be  debarred  from  employment  with  an 
Ohio  state  or  local  agency  for  a  period  of  18  months.    The  MSPB  ordered  that 
Fela  be  removed  from  his  current  position  with  the  City  of  Cuyahoga  Falls. 
Fela  subsequently  resigned  from  his  position  with  Cuyahoga  Falls. 

(2)  In  FY  1988,  OSC  charged  eight  employees  of  the  Niagara  Frontier 
Transportation  Authority  (NET A)  in  Buffalo,  New  York,  with  engaging  in  a 
scheme  of  political  coercion.    The  OSC  also  charged  NFTA  Chairman 
Raymond  F.  Gallagher  with  running  for  public  office  in  a  partisan  election. 
Specifically,  the  OSC  complaints,  in  Special  Counsel  v.  Gallagher  et  al., 
accused  Gallagher  and  seven  subordinates  of  directly  or  indirectly  coercing, 
attempting  to  coerce,  commanding  or  advising  other  NFTA  employees  to 
contribute  money  or  services  to  various  candidates  for  elective  office,  and  to  a 
political  party.    During  FY  1989,  the  OSC  tried  the  cases  against  Gallagher 
and  two  other  respondents  before  the  CALF.    The  CAU  issued  a 
Recommended  Decision  on  July  14,  1989,  sustaining  the  OSC's  charges 
against  the  respondents  and  recommending  their  removal  from  their  positions 
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with  NFTA.    The  MSPB  issued  a  final  decision  in  FY  1990  approving  the 
Recommended  Decision,  and  ordering  the  removal  of  the  respondents  from 
their  positions.    The  OSC  had  obtained  favorable  settlements  of  charges 
against  four  other  respondents  prior  to  hearing,  and  moved  to  dismiss  the 
charges  against  one  respondent  based  on  a  lack  of  jurisdiction. 

(3)   The  complaint  charges  a  Commissioner  of  the  Tennessee  Public  Service 
Commission  (PSC),  his  Executive  Assistant,  and  13  officers  of  the  PSC's 
Motor  Carrier  Safety  Division  (MCSD),  with  violating  the  Federal  Hatch  Act. 
The  officers  include  three  captains,  three  lieutenants  and  seven  sergeants. 
Specifically,  the  respondents  are  charged  with  coercively  soliciting  subordinate 
employees  for  contributions  of  money  and  labor  in  support  of  the 
Commissioner's  1990  campaign.    Currently,  the  matter  is  pending  before  the 
Board  on  a  jurisdiction  question. 
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Mr.  ViSCLOSKY.  Mr.  Chairman,  if  I  could  just  associate  myself 
with  your  concern  over  the  coercion  issue.  I  would  want  to  do  that. 

Ms.  Koch.  Okay.  We  will  get  that  for  you  for  the  record.  If  you 
have  any  further  questions,  just  let  us  know. 

Mr.  HOYER.  Thank  you,  very  much. 


Tuesday,  March  15,  1994. 

COMMITTEE  FOR  PURCHASE  FROM  PEOPLE  WHO  ARE 
BLIND  OR  SEVERELY  DISABLED 

WITNESSES 

IRA  L.  KEMP,  CHAIRPERSON 

BEVERLY  L.  MILKMAN,  EXECUTIVE  DIRECTOR 

Mr.  HOYER.  Now,  the  Committee  for  Purchase  from  People  Who 
are  BUnd  or  Severely  Disabled. 

Mr.  Kemp.  Grood  morning,  Mr.  Chairman. 

Mr.  HOYER.  Welcome.  Mr.  Kemp,  we  will  put  your  statement  in 
full  in  the  record  at  this  time  and  you  can  proceed  in  such  manner 
as  you  deem  appropriate. 

First  of  all,  let  me  ask  you,  you  are  a  DOD  employee? 

Mr.  Kemp.  That  is  correct. 

Mr.  HOYER.  But  you  sort  of  moonlight  with  this  responsibility. 

Mr.  Kemp.  It  is  a  hell  of  a  moonlight  job  too,  sir. 

I  have  been  with  the  committee  for  11  years  and  it  has  been  a 
tremendous  honor  and  very  rewarding.  I  have  really  enjoyed  it. 

Mr.  HoYER.  Grood.  You  can  proceed  in  such  manner  as  you  deem 
appropriate. 

[The  prepared  statement  and  justifications  follow:] 

(683) 
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BIOGRAPHY 


UNITED    STATES    AIR    FORCE 


Sceretanr  of  tka  Air  Force 
Offlci  of  Pablie  Affair* 

Washington,  D  C  20330-1690 


IRA  L.  KEMP 


Ira  L.  Kemp  Is  associate  deputy  assistant  secretary  for  contracting, 
Office  of  the  Assistant  Secretary  of  the  Air  Force  for  Acquisition, 
Washington,  DC.  He  shares  with  the  deputy  assistant  secretary 
responsibility  for  all  aspects  of  contracting  relative  to  the  acquisition  of 
weapon  systenis,  logistics  support,  nnateriel  and  services  for  the 
Department  of  the  Air  Force. 

Mr.  Kemp  was  tx)m  March  31,  1934,  in  Brooklyn,  N.Y..  and 
graduated  from  James  Madison  High  School  In  1951.  In  1954  he 
entered  the  Army  for  two  years  and  served  as  a  cryptographer.  Also,  he 
spent  10  years  as  an  employee  of  the  former  Frontier  Airlines.  He 
entered  federal  service  in  July  1963  as  a  management  Intern  for  the  Air 
Force  Logistics  Command. 

Mr.  Kemp  is  a  member  of  the  National  Contract  Management 
Association  and  Senior  Executive  Association  He  serves  as  a  memtter 
of  the  Air  Force  Contract  Adjustment  Board,  Air  Force  Board  for  the 
Correction  of  Military  Records,  and  is  chairperson  of  the  Air  Force 
Contracting  and  Manufacturing  Civilian  Career  Program.  Also,  he  is  the 
Air  Force  appointed  representative  and  chairperson  of  the  President's 
Committee  for  Purchase  from  People  who  are  Blind  or  Severely 
Disabled. 


Mr.  Kemp  is  married  to  the  former  Frances  Hemes  of  Phoenix. 
Ariz.  They  have  three  married  children:  Michael,  Mitchell  and  Elisa. 
The  Kemps  reside  In  Rockvllle,  Md. 


EDUCATION: 


1958 
1960 


Associate  In  arts  degree.  Phoenix  College,  Ariz. 

Bachelor  of  science  degree,  Arizona  State  University,  Tempe. 


ASSIGNMENTS: 


1.  July  1963  -  July  1964,  logistics  specialist  (management  Intern),  San  Bemadino  Air  Materiel  Area, 
Norton  Air  Force  Base,  Calif. 

2.  July  1964  -  July  1965,  contract  specialist.  Directorate  of  Procurement  and  Production,  San  Bemadino 
Air  Materiel  Area,  Norton  Air  Force  Base.  Calif. 

3.  July    1965   -   April    1966,    contract    price    analyst.    Directorate   of   Procurement   and    Production, 
Headquarters  Air  Force  Logistics  Command,  Wright-Patterson  Air  Force  Base,  Ohio. 

4.  May   1966  -  Fet)r\jary  1968,  procurement  analyst.   Directorate  of  Procurement  and   Production, 
Headquarters  Air  Force  Logistics  Command,  Wright-Patterson  Air  Force  Base,  Ohio. 

5.  February  1968  -  December  1970.  contract  price  analyst.  Directorate  of  Procurement  and  Production, 
Wright-Patterson  Air  Force  Base,  Ohio. 
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6.  December  1970  -  November  1971.  chief  of  pricing.  Directorate  of  Procurement  and  Production, 
Warner  Robins  Air  Materiel  Area.  Warner  Robins  Air  Forc«  Base.  Ga. 

7.  November  1971  -  Septemlser  1972.  executive  assistant  to  the  director,  Directorate  of  Procurement  and 
Production,  Warner  Robins  Air  Materiel  Area,  Warner  Robins  Air  Force  Base.  Ga. 

8.  September  1972  -  January  1973.  chief,  C-141  Section,  Directorate  of  Procurement  and  Production, 
Warner  Robins  Air  Materiel  Area,  Warner  Robins  Air  Force  Base,  Ga. 

9.  January  1973  -  March  1974,  chief.  Aircraft  and  Vehicles  Branch,  Directorate  of  Procurement  and 
Production,  Warner  Robins  Air  Materiel  Area,  Warner  Robins  Air  Force  Base,  Ga. 

10.  March  1974  -  June  1976,  deputy  director  of  contract  placement.  Deputy  Chief  of  Staff,  Procurement 
and  Production,  Headquarters  Air  Force  Logistics  Command,  Wright-Patterson  Air  Force  Base,  Ohio. 

11.  June  1976  -  June  1984,  associate  director  of  procurement  policy.  Directorate  of  Procurement  Policy, 
Headquarters  US.  Air  Force,  Washington,  DC. 

12.  June  1984  -  January  1991,  associate  director  of  contracting  and  manufacturing  policy,  Headquarters 
U.S.  Air  Force,  Washington, DC. 

13.  January  1991  -  present,  associate  deputy  assistant  secretary  (contracting).  Office  of  the  Assistant 
Secretary  of  the  Air  Fore*  for  Acquisition,  Washington,  D.C. 

MAJOR  AWARDS  AND  DECORATIONS: 

1987    Presidential  Rank  Award  •  Meritorious  Executive 
1989    Presidential  Rank  Award  •  Distinguished  Executive 

1991  Department  of  Defense  Distinguished  Civilian  Service  Medal 

SES  Outstanding  Performance  Awards  (1983,  1984,  1985,  1986,  1988,  1990,  1991. 1992) 

1992  American  University,  School  of  Public  Affairs  Commendation  for  Superior  Executive  Leadership 

EFFECTIVE  DATES  OF  PROMOTION: 

GS-7  Jul  8.  1963 

GS-9  Jul  26,  1964 

GS-11  Aug  8,  1965 

GS-12  Aug  21,  1966 

GS-13  Feb  4,  1968 

GS-14  Dec  14, 1970 

GS-15  Mar  24,  1974 

GS-16  Jun  13,  1976 

SES-4  Jul  13. 1979 

SES-5  Jan  10. 1993 


(Cun^nt  as  of  October  1993) 


686 


BEVERLY  LYFORO  MILKMAN 
Resume  Brief 


PRESENT      Executive  Director  (SBS  Level  V) ,  Committee  for  Purchase 
ACTIVITIES   from  People  Who  Are  Blind  or  Severely  Disabled.   Respon- 
sibility for  overseeing  staff  of  17  involved  in  performing 
8/88  to      a  wide  range  of  activities  under  the  Javits-Wagner-O'Day 
Present      (JWOD)  Act.   Also  act  on  behalf  of  Cooimittee  in  dealing 
within  the  Executive  Branch  and  with  Congress. 

The  Committee  is  an  independent  Federal  agency  whose  func- 
tions include  educating  and  encouraging  Federal  agencies 
to  initiate  and  expand  procurement  from  nonprofit  agencies 
employing  persons  who  are  blind  or  severely  disabled; 
adding  items  to  the  Committee's  Procurement  List;  esteUj- 
lishlng  and  revising  fair  market  prices  for  such  items; 
verifying  the  qualifications  and  monitoring  the  performance 
of  nonprofit  agencies  participating  in  the  JWOD  Program; 
providing  technical  assistance  to  nonprofit  agencies  to 
enhance  their  ability  to  take  part  In  the  Program;  and 
carrying  out  research  to  provide  information  on  Progreun 
in^acts  and  operations. 

In  addition  to  directing  work  of  the  staff,  the  position 
involves  consldereible  interaction  with  two  national  orgeini- 
zatlons.   The  National  Industries  for  the  Blind,  whose 
population  serves  people  who  are  blind  and  NISH,  an  orgeini- 
zation  serving  people  with  severe  disabilities.   These  two 
relatively  large  nonprofit  agencies  that  provide  various 
forms  of  assistance  to  state  and  private  nonprofit  agencies 
participating  In  the  Progreun  and  serve  as  liaisons  between 
the  agencies  and  the  Committee  in  a  number  of  areas.   The 
Executive  Director  Is  responsible  for  providing  guidance  to 
these  organizations  on  a  wide  range  of  policy  amd  opera- 
tional matters. 

PAST         Deputy  Director  for  Grant  Programs  (SES  Level  IV) ,  Economic 
ACTIVITIES    Economic  Development  Administration  (EDA),  U.S.  Department 

of  Commerce.   Responsibility  for  mauaaging  staff  in  the 
6/86  to      development  of  policy  amd  implementation  of  EDA  programs: 
7/88         planning,  technical  assistance,  research  and  evaluation, 

public  works,  and  economic  adjustment.   Directed  50  profes- 
sionals in  Washington  and  provided  policy  guidance  to  staff 
of  six  regional  offices  regarding  the  provision  of  $150+ 
million  annually  in  grants  to  states,  cities,  counties, 
multi-county  groups,  colleges  and  universities,  nonprofit 
organizations,  amd  firms.   Guided  Federal  amd  grantee  staff 
on  issues  involving  urban  amd  rural  economic  development 
planning  amd  technical  assistamce  to  areas  and  businesses, 
evaluation  of  development  programs,  industrial  park  utili- 
zation and  economic  research.   Represented  agency  in  wide 
variety  of  public  and  private  sector  forxima. 
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Beverly  Lyford  Milkman  Page  2 

Resume  Brief 

10/81  to     Director  (SES  Level  III) ,  Office  of  Planning,  Technical 
5/86        Assistance,  Research  and  Evaluation,  EDA.  Responsibility 
for  managing  a  staff  of  30  professionals  in  Washington  in 
developing  policy  for  amd  carrying  out  grant  programs  with 
a  $35  million  annual  budget.   Provided  policy  guidance  to 
staff  in  six  regional  offices.   Oversaw  projects  involving 
economic  development  planning  aid  to  state  and  local  gov- 
ernments and  Indian  tribes;  technical  assistemce  to  depres- 
sed areas  and  firms;  and  economic  development  research  and 
evaluation. 

11/80  to     Director  (SES  Level  I) ,  Office  of  Technical  Assistance, 
9/81        EDA.   Responsibility  for  majiagement  of  $27  million  techni- 
cal assistance  program  to  create  and  save  jobs  in  dis- 
tressed areas  and  $18  million  trade  adjustment  program  to 
help  firms  and  industries  hurt  by  imports.   Directed  staff 
of  25  professional  in  Washington  and  provided  policy  guid- 
ance to  staff  in  six  regional  offices. 

4/73  to      Special  Assistant  to  the  Assistant  Secretary  of  Commerce 
10/80        for  Economic  Development  (GM-15).   Under  four  Assisteint 
Secretaries,  responsibility  for  such  tasks  as  management 
of  EDA's  Minority  Economic  Development  and  Women's  Business 
Enterprise  Progreims;  formulation  of  new  EDA  legislation; 
liaison  with  the  Office  of  Management  amd  Budget  and  Con- 
gress during  consideration  of  new  EDA  urban  policy  task 
force;  analysis  and  documentation  of  $6  billion  counter- 
cyclical public  works  program;  and  direction  of  BOA'S 
public  affairs  office. 

8/72  to      Special  Assistant  to  the  Deputy  Assistant  Secretary  of 
3/73        Commerce  for  Economic  Development  (GS-12).   Responsibility 
for  policy  development  and  program  meinagement  tasks,  in- 
cluding review  of  all  EDA  projects  eind  formulation  of  new 
growth  center  strategy  to  promote  rural  economic  develop- 
ment. 

1/70  to      Program  Specialist  (GS-11) ,  EDA.  Responsibility  for 
7/72         conducting  evaluations  of  Agency  programs  and  preparing 

results  for  Department  officials  amd  the  Office  of  Manage- 
ment and  Budget.  Evaluated  various  EDA  programs  and  poli- 
cies, including  Agency  gro*rth  center  strategy  amd  projects 
designed  to  benefit  minority  contractors. 

9/67  to      Staff  member.  Peat,  Marwick  Mitchell  &  Co.   Responsibility 
8/69         for  research  and  report  preparation  tasks  for  various 
clients  in  government  amd  industry. 
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OTHER       Bachelor  of  Arts  Degree  in  Journalism  and  History  from  the 
University  of  Arizona.   Graduated  Magna  Cum  Laude.   Member 
of  Phi  Beta  Kappa,  Phi  Kappa  Phi,  and  Theta  Sigma  Phi. 
Master  of  Liberal  Arts  Degree  from  the  Johns  Hopkins 
University.   Graduated  with  honors.   Master  of  Philosophy 
and  coursework  completed  for  Ph.D.  in  American  Civilization 
at  the  George  Washington  University.   Co-author  of  book 
entitled:   Alleviating  Economic  Distress:  Evaluating  a 
Federal  Effort.   Author  of  numerous  Commerce  Department 
publications.   Associate  Editor  of  Economic  Development 
Quarterly.   Recipient  of  SES  Bonuses,  various  Commerce 
Department  awards,  and  1992  Meritorious  Executive  Presi- 
dential Rank  Award. 
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MR.  IRA  L.  KEMP,  CHAIRPERSON 
COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

Mr.  Chairman,  we  are  pleased  Co  appear  here  today  to  present  the 
appropriations  request  of  the  Conunittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled  for  Fiscal  Year  1995. 


The  Committee  administers  a  program  which  was  created  in  1938  for 
the  purpose  of  providing  employment  opportunities  for  persons  who 
are  blind.   The  prograun  in  place  today  was  authorized  by  the 
Javi ts- Wagner -0' Day  (JWOD)  Act  (Public  Law  92-98)  in  1971.      Its 
mission  is  to  generate  employment  and  training  opportunities  not 
only  for  people  who  are  blind,  but  for  individuals  with  other 
severe  disabilities  as  well.   The  Committee  is  composed  of  15 
Presidentially  appointed  members,  11  of  whom  represent  Federal 
agencies.   The  other  four  members  are  private  citizens  who  are 
knowledgeable  about  the  employment  problems  of  persons  who  are 
blind  or  have  other  severe  disabilities. 

The  long  range  goals  of  the  Committee  are  to  increase  employment 
opportunities  for  Americans  with  severe  disabilities  and, 
whenever  possible,  to  prepare  them  to  engage  in  normal 
competitive  employment.   Our  primary  means  of  achieving  these 
goals  is  by  directing  Federal  agencies  to  procure  selected 
commodities  and  services  from  nonprofit  agencies  employing  such 
persons.   In  accordance  with  the  JWOD  Act,  the  Committee 
determines  which  products  and  services  are  suiteible  for  provision 
by  such  agencies.   When  a  product  or  service  is  found  to  be 
suiteible,  it  is  added  to  the  Committee's  Procurement  List  and 
must  thereafter  be  purchased  from  the  nonprofit  agency  (or 
agencies)  designated  by  the  Committee.   Those  products  sold  to 
other  Federal  agencies  by  the  General  Services  Administration 
(GSA) ,  the  Defense  Logistics  Agency  (DLA) ,  or  the  Department  of 
Veterans  Affairs  (VA)  are  identified  as  Procurement  List  items  in 
the  GSA,  DLA,  and  VA  catalogs  or  computerized  procurement 
systems . 

The  Committee  carries  out  other  functions  as  well,  including 
regularly  scheduled  visits  to  participating  nonprofit  agencies  to 
assure  their  continued  compliance  with  Committee  regulations. 
This  function  has  grown  increasingly  time-consuming  as  the  number 
of  agencies  participating  in  the  JWOD  Progrsmi  has  escalated  in 
recent  years  (currently,  over  500  agencies  have  JWOD  work) .   A 
related  responsibility  involves  providing  guidance  to  the  two 
central  nonprofit  agencies  designated  by  the  Committee  to  help 
the  State  and  private  nonprofit  agencies  participate  in  the 
Program.   These  central  nonprofit  agencies- -the  National 
Industries  for  the  Blind  (NIB)  and  NISH- -provide  a  wide  range  of 
assistance  to  the  local  organizations,  including  aid  in 
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developing  employment  euid  other  data  £or  consideration  by  the 
Committee,  financial  assistance,  and  training  to  assist  in 
establishing  the  capaisility  to  provide  particular  commodities  and 
services. 

A  particularly  important  function  of  the  Committee  is  educating 
Federal  officials  with  respect  to  the  existence  and  purpose  of 
the  JWOD  Program  and  the  need  for  their  help  in  identifying  items 
for  addition  to  the  Procurement  List.   The  large  numbers  and 
frequent  turnover  of  Federal  procurement  personnel,  particularly 
in  the  military,  make  the  education  process  a  sizeable,  ongoing 
effort. 

The  Committee  employs  a  staff  of  18  persons  to  help  it  administer 
the  JWOD  Prograim.   The  staff  is  responsible  for  developing  infor- 
mation on  items  proposed  for  addition  to  the  Procurement  List,  as 
well  as  on  other  matters,  for  consideration  by  the  Committee. 
Among  the  staff  activities  are  assisting  in  the  establishment  and 
revision  of  fair  market  prices  for  commodities  and  services; 
verifying  the  qualifications  and  monitoring  the  performances  of 
the  nonprofit  agencies  participating  in  the  Program;  and  serving 
as  a  link  between  the  nonprofit  agencies,  NIB  and  NISH,  and 
Federal  Government  units  in  expanding  the  Progrcim  and  resolving 
problems. 

In  addition,  the  staff  handles  all  the  administrative  functions 
for  the  Committee.   These  include  developing  policies  and 
procedures,  initiating  and  responding  to  correspondence,  and 
performing  the  numerous  other  tasks  required  of  every  independent 
Federal  agency. 

FY  1993  Record 

Fiscal  Year  1993  was  another  year  of  growth  for  most  areas  of  the 
JWOD  Program.   Sales  of  JWOD  products  and   ser-vices  increased  by 
7  percent  to  $510.9  million.   Most  importantly,  the  number  of 
hours  of  employment  generated  by  the  JWOD  Program  for  persons  who 
are  blind  or  have  other  severe  disaiiilities  also  increased  from 
18.2  million  in  FY  1992  to  19.3  million  in  FY  1993.   Similarly, 
wages  paid  to  people  with  severe  disabilities  under  the  JWOD 
program  increased  by  13  percent  to  $108.6  million.   These 
increases  were  attributable  to  new  service  and  commodity 
contracts  added  to  the  Committee's  Procurement  List  in  recent 
years.   The  work  associated  with  these  new  contracts,  especially 
the  service  contracts,  offset  the  loss  of  work  associated  with 
reduced  commodity  purchases  by  Federal  customers,  particularly 
the  military. 

Fiscal  Year  1993  was  also  a  productive  year  from  the  standpoint 
of  additions  to  the  Procurement  List.   Over  the  course  of  the 
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year,  products  and  aervices  expected  to  generate  over  1800  full- 
time  jobs  for  people  with  severe  disabilities  were  added.   With 
the  exception  of  FY  1991,  this  was  the  largest  number  of 
employment  opportunities  added  to  the  Program  in  one  year  in  its 
more  than  50  years  of  operation. 

Once  again,  however,  the  overall  statistics  masked  underlying 
problems,  particularly  relating  to  JWOD  employment  for  people  who 
are  blind.   As  previously  noted,  reductions  in  Defense  Department 
spending  resulted  in  decreased  sales  of  JWOD  products.   Such 
decreases  disproportionately  affect  JWOD  workers  who  are  blind 
because  they  are  almost  wholly  dependent  on  product  sales.   For 
the  second  straight  year,  the  hours  of  employment  generated  for 
blind  workers  dropped,  continuing  a  downward  trend  over  the  past 
six  years.   As  a  result  of  additional  Defense  Department 
downsizing.  Federal  employees'  purchases  of  commercial  products 
similar  to  those  offered  under  JWOD,  and  expanded  use  of  Federal 
credit  cards  for  small  purchases,  it  is  expected  that  the  cunount 
of  JWOD  work  available  to  people  who  are  blind  during  this  fiscal 
year  and  in  the  foreseeable  future  will  continue  to  decrease. 

FY  199  5  Budget 

The  Committee's  budget  request  for  FY  1995  is  $1,689,000,  the 
same  as  its  FY  1994  budget.   These  resources  are  sufficient  to 
permit  the  Committee  to  continue  operations  at  its  current  level, 
which  includes  support  for  the  work  of  its  18  staff  members  and 
four  private  citizen  Committee  members.   As  expected,  the 
Committee's  ability  to  perform  at  its  current  level  with  no 
increase  in  resources  is  possible  in  large  part  because  of  an 
improved  computer  system.   That  system  has  greatly  increased 
staff  efficiency,  and  additional  productivity  gains  are  expected 
during  the  rest  of  FY  1994  and  throughout  FY  1995.   The  same 
level  of  resources  will  also  go  further  in  FY  1995  because  a  very 
senior  staff  member  will  be  replaced  with  a  much  lower  paid  entry 
level  employee. 

Because  of  the  downward  trend  in  Federal  purchases  of  JWOD 
supplies,  the  Committee  will  continue  during  FY  1995  to  devote 
significant  resources  to  educating  Federal  employees  about  the 
benefits  of  buying  JWOD  items.   However,  the  Committee  expects  to 
realize  consideradale  savings  in  its  printing  and  reproduction 
budget  since  sufficient  copies  of  the  new  JWOD  Handbook- -the 
Committee's  primary  marketing  tool- -were  printed  in  FY  1994  to 
supply  potential  customers  for  most  if  not  all  of  FY  1995.   It 
should  be  noted,  however,  that  we  expect  to  expend  some  FY  1995 
printing  resources  on  a  JWOD  supplies  catalog.  This  catalog  will 
join  the  JWOD  Handbook  as  a  valuable  means  of  educating  Federal 
customers  aUjout  the  JWOD  Program,  particularly  the  availability 
of  common-use  office  products  and  other  supplies. 
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In  addition  to  carrying  out  Its  basic  ongoing  functions,  such  as 
those  associated  with  adding,  deleting,  and  pricing  JWOD  Program 
supplies  and  services,  the  Committee  during  FY  1995  expects  to 
continue  to  implement  the  cost -benefits  analysis  methodology 
currently  being  designed.   Given  the  complexity  of  the  benefits 
and  costs  associated  with  the  JWOD  Progreun  and  the  level  of 
resources  appropriate  for  supporting  such  research,  it  is 
expected  that  one  or  two  components  of  the  methodology  will  be 
carried  out  in  each  of  Fiscal  Years  1994,  1995,  and  1996. 
Although  it  is  possible  that  some  of  these  studies  may  be  carried 
out  by  Committee  staff,  the  nature  of  the  work  is  such  that  we 
anticipate  hiring  consultants  to  perform  the  vast  majority  of  the 
analyses. 

In  closing,  it  is  important  to  point  out  that  the  reforms  taking 
place  in  the  Federal  procurement  system  have  been  an  incentive  to 
educate  our  consumers  because  reduced  JWOD  product  purchases  have 
in  turn  reduced  the  aimount  of  employment  availeible  to  some  people 
who  are  blind  or  have  other  severe  disabilities.   In  addition  to 
combatting  this  problem  by  continuing  its  educational  efforts, 
the  Committee  is  engaged  in  other  activities  designed  to  increase 
JWOD  product  sales.   In  cooperation  with  the  National  Industries 
for  the  Blind  and  NISH,  we  are  working  with  Government  entities 
and  nonprofit  agencies  throughout  the  country  to  develop  new  and 
improved  supplies,  including  products  that  are  environmentally 
superior.   The  JWOD  teeun  is  also  in  the  forefront  of  Government 
contractors  with  regard  to  the  use  of  electronic  data  interchange 
and  is  concentrating  on  increasing  the  direct  delivery 
capabilities  of  nonprofit  agencies. 

The  challenges  are  daunting,  but  progress  is  being  made  and  the 
mission  continues  to  inspire  us.   We  appreciate  your  support  for 
our  activities  and  assure  you  that  we  remain  committed  to  using 
the  Federal  procurement  system  to  generate  employment  and 
training  opportunities  for  people  who  are  blind  or  have  other 
severe  disabilities. 
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COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 


Salaries  cuid  Expenses 


For  expenses  necessary  of  the  Committee  for 
Purchase  Prom  People  Who  Are  Blind  or  Severely 
Diseibled  esteJslished  by  the  Act  of  June  23, 
1971,  Public  Law  92-28  ($1,689,000)   Sl.689.000 
(Independent  Agencies  Appropriations  Act,  1993.) 
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COMMITTEB  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 


STATEMENT  OF  PERSONNEL  RESOURCES 


Total  Full-time  equivalents 
1993       1994        1995 
Actual    EBtimate    E8tJ-n>^te 

1.  Agency  personnel  resources  ...    18        18         18 

2.  Supplementals  and  legislative 
progrcun  items 

3.  Overtime  and  holiday  work   ... 

4.  FTEs  exempt  from  employment 
ceilings  

Personnel  resources  shown  in 

budget  schedules  (sum  of  lines  1 

through  4) 18         18  18 

Workyears  subject  to  ceilings 
(sum  of  lines  1  and  2) 18         18  18 

Financed  by  allocations  from 

other  agencies  


695 


COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 


PROGRAM  OVERVIEW 
Salaries  and  Expenses:   95-2000-0-1-505 
Program  Overview  #9501 

Long -Range  Goala 

In  accordance  with  the  authorities  of  the  Javits -Wagner- 0' Day 
(JWOD)  Act  of  1971,  to  increase  the  sales  of  nonprofit  agencies 
employing  people  who  are  blind  or  have  other  severe  discUsilitiea 
to  the  Federal  Government  and  thereby: 

o  Expand  employment  opportunities  for  persons  who  are  blind 
and  or  have  other  severe  disabilities  in  nonprofit 
organizations  serving  such  persons. 

o  Help  prepare  blind  persons  and  other  individuals  with  severe 
diScLbilities  to  engage  in  competitive  employment. 

Major  Objectives 

Determine  which  additional  commodities  and  services  the 
Government  procures  are  suitable  for  production  or  provision  by 
qualified  nonprofit  agencies  employing  persons  who  are  blind  or 
have  other  severe  disabilities  and  add  items  that  will  generate 
employment  for  such  persons  to  the  Committee's  Procurement  List. 

Encourage  and  assist  entities  of  the  Federal  Government  to 
procure  commodities  and  services  from  nonprofit  agencies  serving 
the  blind  and  other  severely  disabled  to  the  maximum  extent 
possible. 

Determine  fair  market  prices  for  items  added  to  the  Procurement 
List,  and  revise  those  prices  in  accordance  with  changing  market 
conditions  to  assure  that  they  continue  to  represent  fair  market 
values . 

Assure  nonprofit  agency  compliance  with  Committee  regulations  amd 
procedures . 

Designate,  establish  appropriate  fees  for,  euid  provide  guidance 
to  central  nonprofit  agencies  engaged  in  facilitating  the 
distribution  of  Government  orders  and  helping  nonprofit  agencies 
participate  in  the  JWOD  Program. 

Provide  technical  assistance,  including  studies,  to  the  central 
nonprofit  agencies  and  participating  nonprofit  agencies  to 
contribute  to  the  successful  in^lementation  of  the  JWOD  Act. 
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Improve  JWOD  Program  Impacts  and  operations  as  a  result  of 
analyses  of  various  activities  and  issues. 

Monitor  procuring  agencies'  complicuice  with  JWOD  requirements. 

Increase  understanding  and  appreciation  of  the  JWOD  Program  by 
industry  and  trade  associations. 


AccomplJBhmentg: 

Blind  &  Other  Severely 
Disabled  Employees 
Producing  in  Program 

Number  of  Work  Years  of 
Direct  Labor  for  Target 
Population  Under  Program 

Wages  Paid  {$  millions) 

Value  of  Additions  to 
Procurement  List 
($  millions) 

Workshop  Sales  under 
P.  L.  92-28  ($  millions) 

Commodities  &  Services  on 

Procurement  List 

Pricing  Actions 

Number  of  Producing 
Nonprofit  Agencies 

Nonprofit  Agency 
ComplicUice  Reviews 


FY?  2 

FY?  3 

FY?4 

FY?  5 

23,524 

24,800 

25,000 

26,000 

9,100 

9,550 

10,700 

11,000 

94.9 

108.6 

112.5 

115.5 

76 

88 

55 

45 

475 

514 

522 

5S0 

4,282 

4,530 

4,700 

4,900 

335 

390 

415 

455 

466 

536 

550 

580 

103 


89 


140 


150 


Funding  Summary: 


Funds  ($000) 
Budget  Authority 


Outlays 


1993 

1653 
1652 


1994 

1689 
1686 


1995 

1689 
1686 


Pull -time  equivalent  employment 
(worJcyears)  : 

Total 


18 


18 


18 
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Agency  Request 
Paclcage  1  of  1 


COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OF  SEVERELY  DISABLED 


rUNDING  LEVEL  9501-1 

Salaries  and   Expenses:   95-2000-0-1-505 

Agency  Request 

Activity  Description: 

Assist  entities  of  the  Federal  Government  in  expanding  their 
procurement  from  nonprofit  organizations  employing  persons  who 
are  blind  or  have  other  severe  disaJoilities .   Establish  fair 
market  prices  for  items  added  to  the  Procurement  List  and  adjust 
prices  to  assure  that  they  continue  to  represent  fair  market 
values.   Provide  technical  assistance  to  the  nonprofit  agencies 
to  contribute  to  the  successful  implementation  of  the  JWOD  Act. 
Assure  nonprofit  agency  compliance  with  Committee  regulations  and 
procedures.   Designate,  estcUalish  appropriate  fee  structure,  and 
provide  guidance  to  central  nonprofit  agencies  which  provide 
guidance  in  facilitating  the  distribution  of  Government  orders 
and  helping  nonprofit  agencies  participate  in  the  JWOD  Progreim. 
Analyze  Committee  impacts  and  operations  as  a  tool  for  improving 
performance  and  educating  Federal  officials  about  the  Program. 
Increase  understanding  and  appreciation  of  the  program  by 
industry  and  trade  associations.   Monitor  procuring  entities' 
compliance  with  JWOD  requirements. 


Resource  Requirements: 


1993 

1994 

1653 

1689 

1652 

1686 

1995 
This    Cumulative 
Package    Total 


Budget  Authority  ($000)       1653  1689  0        1689 

Outlays  ($000)               1652  1686  0        1686 

Full-time  equivalent 

employment  (workyears)          18  18  0          18 

Planning  Estimates 

1996  1997  1998      1999 

Budget  Authority  ($000)       1776  1831  1886     1942 

Outlays  ($000)                1740  1794  1848      1903 
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COMMITTBB  FOR  PURCHASE  PROM  PEOPLE 
MHO  ARE  BLIND  OR  SEVERELY  DISABLED 

Funding  Unit  9501 

Budget  Account:   95-2000-0-1-505 

Analysis  of  Resources 
(In  thousands  of  dollars) 


1222  1994  122S 

Budget  Authority 1653  1689  1689 

Outlays 1652  1686  1686 

Full-time  ecjuivalent 
employment  (workyears) 

Total 18  18  18 


1995 

199§ 

1997 

1998 

1999 

Budget  Authority: 

1689 

1776 

1831 

1886 

1942 

Outlays: 

1686 

1740 

1794 

1848 

1903 
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COMMITTEE  FOR  PURCHASE  FRC»1  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

FY  1995  BUDGET  PROPOSAL 


Narrative  Justification 

Program  Need  and  Operational  Context 

The  tremendous  need  for  enployment  and  training  opportunities  for 
people  with  severe  diseibilities  continues  to  drive  the 
Committee's  efforts.   At  a  time  when  the  overall  economy  is  still 
in  a  recovery  mode,  Federal  contracts  under  the  Javits -Wagner - 
O'Day  (JWOD)  Program  assume  even  greater  inportance  to  nonprofit 
agencies  employing  people  with  severe  disabilities.   These 
organizations,  which  are  the  vehicles  through  which  the  Committee 
achieves  its  mission,  are- -like  other  small  businesses  throughout 
the  country- -adversely  affected  by  downturns  in  the  national  and 
local  economies.   As  envisioned  by  the  creators  of  the  Wagner- 
O'Day  Program,  these  agencies  and  the  people  with  disabilities 
they  employ  look  to  the  Committee  and  the  Federal  government  for 
work  to  sustain  them  when  other  sources  of  business  decline. 

In  addition  to  the  less  than  ideal  overall  economic  conditions, 
the  efforts  of  these  organizations  and  the  Committee  to  generate 
jobs  for  people  with  severe  disabilities  are  adversely  affected 
by  the  current  Federal  resource  constraints.   In  particular,  the 
decreases  in  Defense  spending,  including  numerous  base  closures, 
threaten  the  Committee's  aibility  to  maintain  the  amount  of  JWOD 
work  generated.   Given  the  reduced  need  for  the  Department  of 
Defense  (DoD)  products  and  services  provided  in  the  past  by 
people  with  disabilities,  the  Committee  is  in  a  position  where 
JWOD  Program  expansion  is  essential  just  to  provide  employment 
for  individuals  previously  served  by  the  Program. 

Over  the  past  several  years,  JWOD  jobs  have  also  been  adversely 
affected  as  a  result  of  Federal  employee  purchases  of  products 
conpareible  to  JWOD  merchandise  from  local  sources  of  supply  and 
various  GSA  schedules.   The  Committee  is  working  with  procurement 
and  policy  officials  throughout  the  Government,  including  the 
Office  of  Federal  Procurement  Policy,  to  convey  to  Federal 
eit^loyees  the  National  Performance  Review  (NPR)  position 
supporting  continued  purchases  of  JWOD  products  from  designated 
sources.   The  Committee  also  intends  to  work  with  the  Office  of 
Federal  Procurement  Policy  on  NPR  in^lementation  issues  regarding 
mandatory  schedules. 
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The  combination  of  reduced  DoD  spending  and  erosion  of  the  JWOD 
sales  base  as  Federal  employees  buy  less  from  GSA  has  already 
affected  people  with  severe  discibilities  working  on  JWOD 
contracts.   During  FY  1993,  hundreds  of  people  with  disaibilities 
who  work  on  various  JWOD  products  were  laid  off  because  orders 
from  the  Federal  Government  were  less  than  in  previous  years. 

Continued  expansion  of  the  JWOD  Progreun  is  also  necessary  to 
reach  others  with  disabilities  who  are  unemployed  and  may  never 
have  had  a  chance  to  work.   The  Committee,  while  cognizant  of  the 
necessarily  small  role  it  has  in  generating  employment  options 
for  this  segment  of  the  population,  believes  that  the  potential 
of  the  JWOD  Program  has  not  been  achieved  and  that  its  mandate 
will  not  permit  it  to  be  satisfied  with  simply  replacing  lost 
jobs.   Recognizing  that  reductions  in  DoD  spending  have  affected 
other  constituencies,  including  small  businesses,  the  Committee 
nonetheless  is  committed  to  proceeding  aggressively  to  serve  its 
target  population,  among  whom  unemployment  exceeds  50  percent. 

As  has  been  the  case  in  recent  years,  the  Committee  believes  that 
achieving  the  growth  sought  for  FY  1995  and  beyond  requires  con- 
tinued efforts  to  educate  the  Federal  community  about  the  JWOD 
Program  and  its  benefits.   In  fact,  the  NPR  procurement  reform 
effort  makes  the  Committee's  education  task  even  more  necessary. 
While  convinced  that  the  JWOD  Progrcim  is  consistent  with  the 
goals  of  the  National  Performance  Review,  the  Committee  recog- 
nizes that  to  the  uninitiated,  the  NPR  procurement  message  may 
appear  to  suggest  that  buying  JWOD  products  is  not  necessary. 
Consequently,  the  Committee's  efforts  must  extend  to  explaining 
why  the  more  flexible  procurement  process  advocated  by  the  NPR 
does  not  mean  buying  products  that  are  comparable  to  those 
provided  under  the  JWOD  Program. 

The  success  of  past  education  efforts  is  reflected  in  the 
significant  number  of  new  items  added  to  the  Procurement  List  in 
recent  years  and  increased  purchases  of  some  existing  items. 
However,  the  Committee  is  all  too  aware  that  many  Federal 
agencies  are  not  fully  utilizing  the  Committee's  Prograun  and  that 
constant  education  is  necessary,  in  part  because  of  the  frequent 
turnover  in  Federal  procurement  personnel.   Although  one  goal 
stemming  from  the  NPR  is  to  simplify  the  Federal  procurement 
process,  that  simplification  will  not  occur  overnight.   Conse- 
quently, training  for  the  procurement  staff  who  play  a  critical 
role  in  the  success  of  the  JWOD  Program  will  continue  to  be 
essential . 


Staff  Resources  Required 

The  Committee  believes  that  its  outreach  efforts  can  be  continued 
without  additional  staff  or  other  resources.   Productivity  gains 
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associated  with  an  improved  computer  system,  more  experienced 
staff,  and  greater  use  of  Committee  members  and  staff  of  other 
Federal  agencies  have  helped  make  this  possible.   The  availa- 
bility of  an  extremely  effective  marketing  tool--the  JWOD 
Handbook -- has  also  enhanced  educational  efforts. 

Similarly,  the  Committee  believes  that  its  numerous  other  func- 
tions can  be  handled  without  additional  staff  members.   Again, 
this  is  partially  possible  because  of  significant  productivity 
gains  associated  with  the  improved  computer  system  and  an 
increasingly  experienced  staff.   Moreover,  as  has  been  the  case 
in  recent  years,  the  Committee  is  continuing  to  review  and  modify 
its  operational  procedures  so  that  the  ever- increasing  workload 
can  be  accomplished  by  existing  staff. 

The  productivity  and  operational  gains  have  been  complimented  by 
two  circumstances  that  will  reduce  significantly  the  Committee's 
FY  1995  costs.   First,  even  though  the  Committee  staff  expects  to 
develop  a  JWOD  products  catalog  during  FY  1995,  printing  that 
catalog  will  involve  considerably  less  resources  than  those 
associated  with  the  nvuch  larger  JWOD  Handbook.   The  latter  was 
printed  in  FY  1993  and  reprinted  in  FY  1994  in  an  aunount  that  is 
not  expected  to  be  depleted  until  FY  1996.   Second,  a  very 
senior,  highly  paid  staff  member  is  being  replaced  with  an  entry 
level  employee. 

Requirements  in  Various  Object  Classification  Categories 

As  a  consec[uence  of  the  circumstances  discussed  above,  the 
Committee,  in  keeping  with  the  Administration's  budget  progrcun, 
believes  it  can  adequately  perform  its  responsibilities  at  the 
same  level  as  FY  1994- -$1,689, 000.  While  some  program  areas  are 
expected  to  increase  in  FY  1995,  those  increases  will  be  offset 
by  decreases  in  other  areas.   With  this  redistribution  of  funds, 
the  Committee  can  continue  to  function  at  a  satisfactory  level 
despite  expected  expansions  in  the  supplies  and  services  included 
in  the  JWOD  Program. 

Although  the  Committee  has  not  requested  any  additional  FTEs,  the 
largest  increase  in  FY  1995  is  expected  to  be  in  Personnel 
Compensation  and  Benefits.   This  is  due  in  large  part  to  the 
effects  of  the  locality  pay  and  related  benefits  costs.  A  small 
increase  is  also  expected  in  Other  Services.   With  the  limited 
resources  the  Committee  possesses,  it  is  becoming  increasing 
necessary  to  purchase  services  from  various  businesses.   In 
addition,  increases  for  purchases  from  Government  accounts  are 
expected  as  a  result  of  increasing  costs  for  GSA  Administrative 
Services  and  costs  associated  with  the  Committee's  training 
progreun.   With  a  larger  percentage  of  en^iloyees  who  are  new  to 
Government  and,  in  many  cases,  in  the  early  stages  of  their 
careers,  the  Committee's  training  recjuirements  are  greater  than 
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has  been  the  case  in  some  previous  years.   In  addition  to  provid- 
ing support  for  training  initiated  by  individual  employees,   the 
agency  is  actively  pursuing  a  training  program  developed  to 
benefit  all  staff  members. 

These  increases  will  be  offset  by  decreases  in  Printing  and 
Reproduction  and  Equipment  costs.   As  noted  above,  the  reason  for 
the  reduction  in  the  printing  and  reproduction  costs  is  that 
resources  for  printing  the  JWOD  Handbook  are  not  needed  in 
FY  1995.   The  Committee's  computer  system  is  currently  in  its 
final  stages  of  installation  and  implementation.   No  major 
equipment  purchases  for  the  system  will  be  required  in  FY  1995. 
Equipment  purchases  will  be  limited  to  routine/necessary 
replacement  of  administrative  equipment  currently  in  use. 

The  FY  1995  budget  request  again  includes  $100,000  for  research 
on  issues  related  to  the  objectives  and  operation  of  the  JWOD 
Program.   The  funds  are  needed  to  implement  one  or  two  components 
of  the  methodology  which  is  currently  being  developed  to  assess 
the  benefits  and  costs  of  the  JWOD  Prograim.   The  Committee  plans 
to  use  the  results  of  the  study  for  program  evaluation;  to 
measure  performance  of  the  Program  in  quantitative  and  qualita- 
tive terms;  and  to  bettter  educate  its  Federal  customers  and 
other  consumers  of  the  Program.   The  Committee  believes  it  has 
prudently  used  past  funds  made  available,  and  is  making  an  effort 
to  work  with  other  Federal  agencies  to  minimize  research  costs. 

The  Committee  is  again  requesting  $120,000  in  travel  funds.   It 
is  anticipated  that  at  the  beginning  of  FY  1995,  there  will  be 
550  participating  agencies;  the  Committee  intends  to  perform 
compliance  reviews  of  approximately  25%  of  that  number.   These 
are  likely  to  include  some  agencies  joining  the  Program  during 
FY  1995.   In  order  to  fully  meet  this  objective,  the  Committee 
will  need  adequate  funds  to  cover  the  travel  expenses  associated 
with  these  reviews  which  are  currently  performed  full-time  by  two 
staff  members  and  part-time  by  five  staff  members.   In  addition, 
it  is  anticipated  that  all  four  private  citizen  member  positions 
on  the  Committee  will  be  filled  in  FY  1995  and  the  Committee  will 
continue  to  incur  considerable  expenses  related  to  travel  to  the 
Committee  meetings  from  these  members'  resident  states. 

JWOD  Program  Benefits 

There  is  no  doubt  that  the  JWOD  Progrcun  produces  tangible 
results:   employment  and  training  opportunities  for  persons  with 
severe  disabilities- -almost  25,000  in  FY  1993- -and  high  quality 
products  and  services  for  Federal  en^loyees.   In  the  process,  it 
helps  change  attitudes  about  the  vocational  capaJailities  of 
people  with  disabilities,  thereby  furthering  the  goals  of  the 
Americans  with  Disabilities  Act  and  other  Federal  agencies  which 
are  more  directly  charged  with  that  task.   The  nonprofit  agencies 
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that  participate  in  the  JWOD  Program  are  also  at  the  forefront  of 
suppliers  to  the  Federal  Government  with  respect  to  providing 
environmentally  superior  products,  using  electronic  data  inter- 
change, and  delivering  goods  directly  to  customers. 

As  described  at  the  outset,  the  needs  of  people  with  disabilities 
for  the  work  generated  by  the  JWOD  Program  are  far  greater  than 
the  Committee's  ability  to  respond.   The  FY  1995  budget  proposal 
reflects  both  the  Committee's  recognition  of  these  needs  and  the 
reality  of  a  Federal  budget  deficit  that  must  be  controlled. 


Operating  Level  Objectives: 

-To  revise  Fair  Market  Prices  in  a  prompt  manner 

-To  begin  processing  requests  for  Procurement  List  additions. 

Fair  Market  Prices,  within  two  to  three  weeks  of  their 

receipt 
-To  complete  and  disseminate  decision  packages  on  proposed 

additions  to  Committee  members  within  two  weeks  following 

the  end  of  the  30 -day  comment  period 
-To  conduct  compliance  reviews  of  25  percent  of  producing 

nonprofit  agencies,  including  all  new  agencies,  all  agencies 

experiencing  major  difficulties,  and  the  majority  of 

agencies  due  for  another  review  because  of  past  problems 
-To  maintain  the  ongoing  education  effort  directed  at 

motivating  Federal  employees  to  support  the  JWOD  Program, 

possibly  including  the  development  and  dissemination  of 

a  products  catalog 
-To  implement  one  or  more  components  of  the  methodology 

developed  to  assess  the  benefits  and  costs  of  the  JWOD  Program 
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Priority  Ranking  of  Funding  Levels,  1995  Budget 
(in  thousands  of  dollars) 


RANK   FUNDING  LEVEL  AMOUNTS  CUMULATIVE  AMOUNTS 

NAME  AND  NUMBER   Outlays    Total  FTE  Outlays    Total  FTE 

($000)      Employment  ($000)      Employment 

1    Agency  Request 

(9501-1)  1686  18  1686  18 

Agency  planning  ceiling  1689  18 
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COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

Relationship  of  Funding  Units  to  Account  Structure 
(In  thousands  of  dollars) 


Funding  Levels  Bv  Account  1995  Budget  Bstimate 

M    OUTLAYS 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
(95-2000-0-1-505) 

Salaries  and  Expenses  (9501)  1689     1686 
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"••'••          WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

SALARIES  AND  EXPENSES 

nTL-mrr   rr.ASSTPTrATTriN  (in  l-hnnnanrtn 

of  dollars) 

95-2000-0-1-505 

»93 

..94 

•95 

Personnel  compensation: 
111.101    Pull-ttme  permanent.  . 

781 

890 

897 

111.301   Other  than  full-time 

permanent   

62 

32 

31 

111.501   Other  personnel 

compensation  

111.901    Total  personnel 

10 

20 

17 

condensation  

853 

942 

945 

112.101    Civiliam  personnel 

benefits  

159 

139 

155 

121.001   Travel  and  transpor- 

tation of  persons.  .  . 

70 

120 

120 

123.101    Rental  payments  to  GSA 

124 

124 

124 

123.301    Communications,  util- 

ities, and  miscella- 

neous charges   .... 

29 

65 

65 

124.001    Printing  and 

reproduction  

57 

90 

65 

125.101    Consulting  services.  . 

110 

100 

100 

125.201   Other  services  .... 

178 

27 

30 

125.301   Purchases  of  Goods  and 

Services  from  Govenamen 

;, 

Accounts 

37 

55 

60 

126.001    Supplies  and  materials 

16 

15 

15 

131.001    Equipment   

10 

12 

10 

142.001    Insurance  Claims  cind 

i 

<• 

Indemnities 
199.901   Total  obligations   .  . 

9 

0 

0 

I 

i 

e 

i 

1652 

1689 

1689 

g 
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iT«Mouio  FORM  306        COMMITTEE   FOR   PURCHASE   FROM  PEOPLE 
S;?.u,''rt,'"-n,'iu?>:^°'»'WHO   ARE   BLIND   OR   SEVERELY   DISABLED 

SALARIES   AND   EXPENSES 
DETAIL  OF  PERMANENT  POSITIONS 


95-2000-0-1-505 


ES-5 

GM-15 

GM-14 

GM-13 

GS-12 

GS-11 

GS-9 

GS-7 

GS-5 


Total  permanent  positions  .... 

Unfilled  positions,  end  of  year 

Total  permanent  employment,  end  of 
year 


1.93 

AcniftJ 


1 
2 
0 
2 
4 
4 
2 
3 
0 

18 
0 

18 
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0 
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1 
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0 

18 
0 
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COMMITTEE  FOR  PURCHASE  FROM  PEOPLE 
WHO  ARE  BLIND  OR  SEVERELY  DISABLED 

Progrcun  and  Performance 

The  Committee  for  Purchase  From  People  Vfho  Are  Blind  or  Severely 
Disabled  was  established  by  the  Wagner-O'Day  Act  of  1938,  as 
amended.   Its  primary  objective  is  to  increase  the  employment 
opportunities  for  people  who  are  blind  or  have  other  severe 
disabilities  and,  whenever  possible,  to  prepare  them  to  engage  in 
competitive  employment.   In  1995,  approximately  26,000  people  who 
are  blind  or  have  other  severe  disabilities  are  projected  to  be 
employed  in  nearly  600  producing  nonprofit  agencies.   The 
Committee's  duties  include  promoting  the  progreun;  determining 
which  commodities  and  services  are  suita±>le  for  Government 
procurement  from  qualified  nonprofit  agencies  serving  people  who 
are  blind  or  have  other  severe  disabilities;  maintaining  a 
procurement  list  of  such  commodities  and  services;  determining 
the  fair  market  price  for  commodities  and  services  on  the 
procurement  list;  and  making  rules  and  regulations  necessary  to 
carry  out  the  purposes  of  the  Act.   In  FY  1995  the  Committee 
expects  to  have  nearly  5,000  items  on  its  Procurement  List  amd 
sales  of  $560  million. 

The  Committee  staff's  responsibilities  include  promoting  and 
assessing  the  overall  program;  supervising  the  selection  auid 
assignment  of  new  commodities  and  services;  assisting  in 
establishing  prices;  reviewing  and  adjusting  these  prices; 
verifying  the  qualifications  of  nonprofit  agencies;  and 
monitoring  their  performance. 
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PERSONNEL  SUMMARY 
AVERAGE  GRADES  AND  SALARIES 
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95-2000-0-1-505 


..93 

•etaal 


1.94 
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jTotal   number  of  permanent 
I  positions    


Average   SES   Salary 
Average  GS  grade    . 


jAverage  GS   salary 

i 

JAverage  salary  of  ungraded 
positions  


18 

$111,800 

11 

$42,544 


$443.52 
Per  Day 


18 

$116, 529 

11 

$45,098 


$443.52 
Per  Day 


18 

$116,529 

11 

$46,461 


$443.52 
Per  Day 
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Mr.  Kemp.  I  will  summarize  my  statement  now.  I  am  honored  of 
course  to  appear  before  you  in  my  capacity  as  chairman  of  the 
Committee  for  Purchase  from  People  Who  are  Blind  or  Severely 
Disabled  in  support  of  the  committee's  fiscal  year  1995  budget  re- 
quest. 

With  me  today  is  Beverly  Milkman,  the  committee's  executive  di- 
rector. As  I  think  you  are  aware,  the  committee  is  an  independent 
agency  created  by  the  Javits/Wagner/O'Day  Act.  It  has  15  presi- 
dentially  appointed  members,  11  of  whom  hold  other  Federal  posi- 
tions. The  remaining  four  members  are  private  citizens  appointed 
to  represent  the  interests  of  people  who  are  blind  or  who  have 
other  severe  disabilities. 

The  committee  staff  is  composed  of  18  Federal  employees.  The 
goal  of  the  committee  is  to  generate  employment  and  training  for 
Americans  with  severe  disabilities.  These  opportunities  are  ex- 
pected to  lead  to  competitive  employment  in  the  mainstream  econ- 
omy whenever  possible. 

Our  goal  is  pursued  by  directing  Federal  purchasing  agents  to 
procure  certain  commodities  and  services  from  nonprofit  agencies 
employing  people  who  are  blind  or  have  other  severe  disabilities. 
The  purchases  create  employment  and  training  opportunities  for 
participating  nonprofit  agencies  which  are  independent  private  or- 
ganizations or  units  of  State  governments.  Examples  are  local 
Lighthouses  for  the  Blind  and  (roodwill  Industries  and  I  believe  in 
your  district  we  have  Melwood  Horticultural  Training  Center. 

FY  1993  RESULTS 

From  an  overall  standpoint,  fiscal  year  1993  was  a  good  one  for 
the  JWOD  program  and  the  people  it  serves.  The  committee  added 
to  its  procurement  list  products  and  services  that  should  generate 
over  1,800  full-time  jobs  for  people  with  severe  disabilities  in  future 
years. 

Federal  sales  of  JWOD  products  and  services  increased  by  7  per- 
cent to  $510  plus  million.  The  number  of  hours  of  work  for  people 
with  severe  disabilities  rose  by  6  percent  to  19.3  million  hours,  and 
wages  for  these  individuals  increased  by  13  percent  to  $108.6  mil- 
lion. 

Without  our  constant  effort  to  add  new  service  and  commodity 
contracts  to  the  JWOD  program,  our  fiscal  year  1993  record  would 
not  have  been  as  impressive.  Unfortunately,  the  overall  success  did 
not  translate  into  benefits  for  all  segments  of  the  JWOD  commu- 
nity. 

Reduced  purchases,  particularly  by  former  defense  customers,  re- 
sulted in  a  downward  trend  in  the  hours  of  emplo3aTient  for  blind 
persons  for  the  second  straight  year.  Individual  nonprofit  agencies 
serving  persons  with  a  range  of  disabilities  were  also  affected  by 
Defense  Department  downsizing  and  changes  in  Federal  procure- 
ment practices. 

The  committee  is  requesting  $1,689  million  for  the  1995  budget 
year,  the  same  amount  as  we  had  in  1994.  With  these  resources, 
the  committee  can  continue  to  operate  at  its  current  level,  which 
includes  the  support  of  the  work  of  the  18  staff  members  and  the 
four  private  citizen  committee  members. 
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This  is  possible  in  large  part  because  of  an  improved  computer 
system  which  has  greatly  increased  staff  efficiency  and  is  expected 
to  produce  additional  productivity  gains  in  the  future.  Ongoing  pro- 
cedural revisions  that  increase  operational  efficiency,  resource  sav- 
ings associated  with  staff  changes,  and  reduced  printing  require- 
ments are  also  responsible  for  the  committee's  ability  to  handle  an 
ever-increasing  work  load  without  extra  resources. 

FACTORS  AFFECTING  JWOD  PROGRAM 

As  we  advised  you  last  year,  reduced  defense  expenditures  will 
continue  to  have  a  significant  impact  on  the  ability  of  the  commit- 
tee to  generate  employment  and  training  for  the  Americans  with 
severe  disabilities,  Federal  employee  purchases  of  products  similar 
to  those  offered  under  the  JWOD  program  are  another  problem.  In 
addition,  increasing  the  use  of  credit  cards  for  purchases  is  taking 
an  increasing  toll  on  purchases  of  JWOD  supplies. 

COMMITTEE  EDUCATION  EFFORTS 

Because  of  the  downward  trend  in  Federal  purchases  of  JWOD 
supplies,  the  committee  continues  to  educate  Federal  employees 
about  the  JWOD  program  and  the  benefits  associated  with  pur- 
chasing JWOD  commodities  and  services.  The  JWOD  Handbook, 
which  explains  all  aspects  of  the  program  to  Federal  employees, 
will  continue  to  be  distributed  to  potential  customers.  While  this 
handbook  is  still  a  vital  part  of  our  education  efforts,  we  also  ex- 
pect to  publish  a  JWOD  supply  catalog  which  will  highlight  other 
supplies  of  interest  to  a  wide  range  of  Federal  customers. 

NEW  PRODUCTS  AND  SERVICES 

In  addition  to  educating  Federal  customers  about  the  JWOD  pro- 
gram, the  committee,  the  National  Industries  for  the  Blind  and 
NISH  are  working  with  government  entities  and  nonprofit  agencies 
to  develop  new  and  improved  supplies,  including  products  that  are 
environmentally  superior.  Thus  far  this  year,  efforts  to  identify 
new  services  have  been  fairly  successful.  Finding  new  commodities, 
however,  is  much  harder. 

During  the  first  quarter  of  1994,  nearly  500  full-time  jobs  for 
people  with  severe  disabilities  have  been  generated  by  the  decisions 
of  the  committee.  Most  of  these  are  on  service  contracts.  Nonprofit 
agencies  participating  in  the  JWOD  program  are  also  in  the  fore- 
front of  government  contractors  with  regard  to  the  use  of  electronic 
data  interchange.  In  addition,  the  committee  is  working  with  Na- 
tional Industries  for  the  Blind  and  NISH  to  increase  the  direct  de- 
livery capabilities  of  the  nonprofit  agencies.  Every  effort  is  being 
made  to  assure  that  the  JWOD  contractors  retain  their  reputation 
as  best  value  suppliers. 

In  closing,  I  want  to  thank  you  and  your  colleagues  for  the  past 
support  of  the  committee's  program.  Rest  assured  that  we  remain 
committed  to  using  the  Federal  procurement  system  to  generate 
employment,  training  opportunities  for  people  who  are  blind  or 
have  other  severe  disabilities,  and  we  are  available  to  answer  any 
questions,  sir. 

Mr.  HOYER.  Thank  you,  Mr.  Kemp. 
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In  1994,  overall  employment  assisted  by  the  committee  will  reach 
25,000  as  I  understand  it,  and  sales  are  exi>ected  to  reach  a  little 
over  $.5  billion. 

Nevertheless,  the  testimony  that  you  have  just  given  indicates 
that  employment  and  sales  for  products  produced  by  the  blind  have 
and  will  continue  to  decline;  is  that  correct? 

PROBLEMS  AND  OPPORTUNITIES 

Mr.  Kemp.  Well,  it  is  a  tremendous  battle.  Each  day  we  find  we 
move  up  one  hill  and  then  we  get  dragged  down  another.  As  we  re- 
duce the  size  of  the  Federal  Government — remember,  we  are  sell- 
ing supplies  and  services — there  are  less  people  available  to 
consume  our  supplies  and  services.  So,  we  sell  less. 

There  are,  however,  opportunities  that  evolve  in  the  services  area 
because  as  we  reduce  Federal  employees,  gaps  can  be  filled  by 
using  some  of  our  people  to  perform  the  jobs  of  former  Federal  em- 
ployees. It  is  an  up  and  down  struggle. 

JWOD  CATALOG 

Mr.  HOYER.  You  said  you  had  a  catalog.  Do  we  have  a  catalog? 

Ms.  Milkman.  We  have  a  handbook  and  we  are  going  to  be  work- 
ing on  a  catalog. 

Mr.  HOYER.  Does  the  handbook  include  the  products  available? 

Ms.  Milkman.  It  includes  examples.  The  middle  section,  which  is 
in  color,  if  you  flip  that  open,  there  is  a  listing  of  some  of  the  kinds 
of  things  we  provide,  as  well  as  pictures.  We  do  not  currently  have 
a  catalog,  since  it  is  extremely  expensive  to  produce  one.  What  we 
are  going  to  be  doing  is  a  portion  of  a  catalog.  We  are  in  the  GSA 
catalog  and  we  are  identified 

Mr.  HOYER.  So  you  are  included  in  that? 

Ms.  Milkman.  Yes. 

Mr.  HOYER.  Can  you  excerpt  from  GSA?  Is  it  compartmentalized 
enough  that  you  can  tell  its  a  JWOD  product  or  is  it  disbursed 
throughout  the  GSA  catalog? 

Ms.  Milkman.  Disbursed.  We  are  only  in  certain  areas,  but  still 
those  areas  are  spread  out  so  there  is  not  one  section. 

Mr.  HOYER.  If  somebody  were  really  interested  in  saying,  look, 
we  want  to  make  it  a  specific  objective  of  our  agency  to  purchase 
JWOD  products,  how  would  they  do  that  most  easily? 

In  other  words,  how  would  the  manager  turn  to  their  procure- 
ment officer  and  say,  look,  to  the  extent  that  they  are  available,  we 
want  to  purchase  JWOD  products?  Is  there  any  document  that 
helps  them  do  that? 

Ms.  Milkman.  Today  what  we  would  say  to  them  is  use  the  GSA 
catalog  and  look  for  the  JWOD/NIB/NISH  symbol. 

Mr.  HOYER.  In  other  words,  if  were  you  looking  for  pencils  and 
pens,  you  would  just 

Ms.  Milkman.  Yes.  They  have  little  boxes  showing  that  the  item 
is  a  mandatory  source.  Next  year  we  hope  to  have  our  own  supply 
catalog  for  these  kind  of  common  use  items,  so  you  have  something 
like  that,  if  not  smaller,  and  it  can  be  on  the  desk  of  the  people 
who  make  such  purchases. 
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One  of  the  things  is  that  more  and  more  people  in  the  Federal 
Government  are  being  given  authority  to  buy  office  supplies  and 
small  value  items,  so  we  have  a  much  larger  audience  to  reach. 

Mr.  Kemp.  When  they  go  out  to  buy  pencils  and  pads  and  our 
famous  pens,  they  don't  always  buy  our  products,  and  we  have  no 
control  over  that. 

ALTERNATIVE  MARKETS 

Mr,  HOYER.  You  indicate  downsizing  the  military  is  a  problem, 
downsizing  generally  is  a  problem.  Alternative  purchases,  do  we 
have  any?  Are  you  creating  markets?  Do  you  have  the  authority  to 
create  additional 

Mr.  Kemp.  Not  really.  Our  charter  is  pretty  much  selling  to  the 
Federal  Government. 

Mr.  HOYER.  To  the  Federal  Government. 

Mr.  Kemp.  Yes,  and  in  fact  we  have  talked  about  this,  as  to  how 
it  looks  when  we  encourage  our  agencies  to  sell  out  in  the  commer- 
cial market,  which  some  do.  Does  it  appear  that  we  are  expending 
Federal  dollars  to  encourage  them  to  develop  commercial  markets? 
If  so,  that  could  be  viewed  as  a  Federal  subsidy  and  might  create 
problems  for  the  committee. 

INTERFACE  WITH  MELWOOD 

Mr.  HOYER.  How  do  you  interface  with  Melwood?  Just  give  me 
an  example.  How  does  that  work? 

Ms.  Milkman.  Melwood  has  a  number  of  service  contracts  under 
the  JWOD  program.  When  Melwood  and  NISH,  which  is  the  na- 
tional nonprofit  agency  which  works  with  organizations  like 
Melwood  to  identify  potential  Federal  contracts,  when  they  want  to 
set  aside  a  new  contract,  they  will  approach  the  committee  about 
that  contract  and  the  committee  makes  a  decision  on  it. 

The  committee  also  works  with  them  to  set  prices  for  the  con- 
tracts. In  addition,  the  committee  goes  out 

Mr.  HOYER.  Now,  the  committee,  this  is  the  Federal  agency? 

Ms.  Milkman.  This  is  the  Federal  agency. 

Mr.  HOYER.  None  of  whom  are  part  of  the  18  FTEs? 

Mr.  Kemp.  No. 

Ms.  Milkman.  Correct,  the  Committee  members  are  primarily 
employees  of  other  Federal  agencies.  We  have  a  small  staff  on  the 
committee  in  addition. 

Mr.  HOYER.  The  way  it  works,  DOD  in  effect  pays  you  and  gives 
you  time? 

Mr.  Kemp.  Pays  me  my  TDY,  all  my  participation.  Most  of  it 
comes  out  of  my  own  hide  really  because  there  is  a  lot  more  time 
consumed  than  just  on  the  job. 

Ms.  Milkman.  Occasionally  we  use  committee  resources  to  fund 
someone.  But  most  agencies  support  the  committee  work  of  their 
employees 

Mr.  HoYER.  Melwood,  let's  say,  wants  to  do  some  maintenance 
work  at  Andrews  Air  Force  Base.  They  come  to  the  committee 

Mr.  Kemp.  They  work  with  NISH. 

Ms.  Milkman.  If  they  want  to  have  it  set  aside  under  our  pro- 
gram, which  they  normally  do  because  that  guarantees  they  will 
have  it  as  long  as  they  want  it  and  they  will  do  a  good  job 


714 

Mr.  Kemp.  They  will  work  with  the  Air  Force  procurement  people 
in  first  identifying  a  requirement.  We  would  have  to  work  with  our 
requirements,  with  the  procurement  people — and  I  am  the  procure- 
ment type  so — we  would  work  with  the  requirements  people,  define 
the  requirement,  agree  that  it  was  proper  to  ofier  it  to  Melwood. 
They  would  then  work  with  NISH  to  arrive  at 

Ms.  Milkman.  They  would  look  at  the  pricing.  You  take  a  state- 
ment of  work,  which  the  Air  Force  would  develop,  and  then  the 
Melwood,  working  with  NISH,  would  say,  "Okay,  to  do  that  work, 
this  is  how  many  hours  and  people  we  need  to  perform  the  work. 
Here  is  what  we  have  to  pay." 

Then  they  come  to  the  committee  and  they  present  that  informa- 
tion to  the  committee  and  they  say,  "Okay,  for  this  amount  of 
money,  we  are  going  to  create  so  much  work  for  people  with  severe 
disabilities,"  and  the  committee  says,  "Are  you  capable?" 

Again,  the  Air  Force  is  a  partner  in  this,  but  the  committee 
makes  the  final  decision  and  says,  "Yes,  we  are  going  to  set  aside 
that  contract  for  provision  by  Melwood",  and,  "Yes,  this  is  what  you 
are  going  to  pay." 

Mr.  Kemp.  And  then  the  Air  Force  writes  the  contract. 

Ms.  Milkman.  The  committee  does  not  get  involved  in  writing 
the  contracts. 

Mr.  HOYER.  Melwood,  as  you  may  know,  has  folks  working  in  the 
grocery  store 

Mr.  Kemp.  Commissary. 

Mr.  HOYER  [continuing!.  Stocking  shelves  and  cleaning  up. 

Mr.  Kemp.  This  particular  case,  it  is  DECA  because  all  the  com- 
missaries are  moved  to  another  agency,  but  it  used  to  be  the  Air 
Force.  But  it  doesn't  matter  which  Federal  agency  we  work  with, 
the  system  operates  approximately  the  same  no  matter  where: 
throughout  the  world,  throughout  the  Nation,  and  we  have  con- 
tracts also  in  Hawaii  as  well,  so 

COST-EFFECTIVE  OPERATION 

Mr.  HOYER.  Now,  you  are  in  procurement,  Mr.  Kemp.  Do  you  be- 
lieve this  is  a  cost-effective  operation? 

Mr.  Kemp.  Yes,  I  do,  Mr.  Chairman.  If  you  look  at  it  in  the  gross- 
est sense.  It  is  pennies  more  or  less  sometimes.  If  you  look  at  it 
in  terms  of  best  value,  the  contracts  that  we  award  and  the  serv- 
ices we  get  from  the  nonprofit  agencies  are  absolutely  fantastic. 

Mr.  HOYER.  What  are  the  levels  of  contracts  that  we  generate? 

Mr.  Kemp.  Well,  whether  it  is  sorting  parts  or  working  in  a  com- 
missary or  janitorial  services  or  running  a  mail  room  or 

Mr.  HOYER.  All  the  gamut  of  services.  What  is  the  dollar  gen- 
erated for  the  disabled  in  this? 

Mr.  Kemp.  In  all  services? 

Mr.  HoYER.  Do  you  have  that  figure? 

Ms.  Milkman.  In  services  last  year  the  wages  for  people  with  dis- 
abilities were  around  $70  million.  The  service  side  of  the  program 
is  much  more  labor  intensive  obviously.  It  is  work  that  requires 
more  people,  and  so  the  wages  are  just  incredible;  a  very  high  per- 
centage of  the  overall  value  of  service  contracts  goes  to  wages. 

Mr.  HOYER.  But  in  the  products  produced,  you  also  have 
your 
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Ms.  Milkman.  Absolutely  v/e  do. 

Mr.  HOYER.  I  wonder  if  you  have  done  an  analysis  that  by  spend- 
ing this  $1.6  million,  we  are  generating  X  number  of  dollars  for  the 
disabled. 

Ms.  Milkman.  We  have  that  information. 

Mr.  HoYER.  Could  you  present  that  for  the  record? 

Ms.  Milkman.  Certainly. 

[The  information  follows:] 

RESULTS  OF  JWOD  EXPENDITURES 

[In  millions] 

NISH  NIB  Total 

JWOD  sales  297  5      $213.4      $510.9 

JWOD  direct  labor  hours  15.5  3.8         19.3 

JWOD  wages  89.4         19.2        108.6 

Mr.  HOYER.  We  are  making  a  $1.6  million  investment  and  we  are 
turning  it  into 

Mr.  Kemp.  We  are  turning  it  into  certainly  almost  19 — over  19 
million  hours  of  work  for  people  who  would  be  sitting  home  or  not 
working.  To  me  this  is  the  most  rewarding  part  of  it.  We  make  tax- 
payers out  of  them.  We  give  them  value  to  their  lives.  We  give 
them  something  to  do,  and  when  you  get  to  meet  them,  you  come 
away  feeling  so  good  that  you  have  done  something.  ,  / 

It  is  really  a  fine  program,  and  why  I  say  you  can't  measure  it 
in  specific  dollars.  Could  I  buy  a  service  cheaper?  Yes.  But  am  I 
buying  as  good  a  service  cheaper?  Probably  not.  Am  I/Duying  a  bet- 
ter overall  service  for  the  American  government?  Yfes,  I  think  we 
are.  I  feel  very  good  about  it.  / 

As  a  procurement  person  of  over  30  years,  I  w^lk  away  with  no 
qualms  from  this  at  all,  and  sometimes  it  is  che^er.  My  people  in 
the  Air  Force,  they  come  back  to  me  and  say  tiie  JWOD  agencies 
and  their  employees  do  great  jobs.  We  have  no  problems;  we  have 
very  few  contractual  issues.  There  are  no  claims,  seldom  is  there 
a  claim.  The  problems  are  easily  resolved.      / 

We  work  together  as  a  team  and  these  people  are  totally  dedi- 
cated. And  you  talk  to  activities  and  th^e  people  come  to  work 
when  nobody  else  shows  up.  They  get  th^re  when  nobody  else  can 
get  to  the  job  because  they  are  totally  cojnmitted. 

Mr.  HoYER.  They  are  not  taking  it  for  granted. 

Mr.  Kemp.  That  is  right. 

DEFINITION  OF  SEVERE  DISABILITY 

Mr.  HOYER.  In  that  context,  what  is  your  definition  of  severely? 
You  have  used — in  the  statement  and  you  have  used 

Ms.  Milkman.  It  is  in  our  statute.  There  are  lots  of  different 
kinds  of  disabilities  and  we  use  the  same  definition  the  Labor  De- 
partment does. 

Severe  disabilities  means  that  someone  has  a  disability  which  at 
the  current  time  makes  them  incapable  of  holding  down  a  competi- 
tive job,  a  job  in  a  competitive  marketplace.  In  fact  we  have  be- 
tween 7  and  10  percent  who  get  trained  under  this  program,  some- 
times get  many  years  of  actual  employment  experience,  and  then 
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are  able  to  move  into  the  competitive  work  force.  So  that  is  some- 
thing the  committee  encourages  as  well. 
Mr.  HOYER.  Mr.  Visclosky. 

MONITORING  NONPROFIT  ORGANIZATIONS 

Mr.  Visclosky.  Thank  you,  Mr.  Chairman. 

I  would  like  to  pursue  two  lines  of  questioning.  We  have  talked 
about  some  macro  numbers.  I  would  like  to  talk  about  some  micro 
numbers.  You  mention  in  your  testimony  that  part  of  the  respon- 
sibility of  the  committee  is  to  visit  the  various  nonprofit  workshops 
and  agencies  and  there  are  currently  over  500. 

You  also  mention  that  the  function  has  grown  increasingly  time 
consuming.  In  the  budget  justifications  you  are  not  asking  for  any 
additional  personnel.  As  far  as  your  oversight  and  review,  quality 
control,  what  kind  of  problems  is  that  going  to  pose  for  you  in 
1995? 

Mr.  Kemp.  Bev  works  day  in  and  day  out.  In  fact  we  just  had 
a  meeting  on  this  very  issue.  But  we  work  in  conjunction  with — 
and  receive  support  in  visiting  the  workshops  for  both  NISH  and 
NIB  so  it  becomes  sort  of  a  cooperative  effort,  but  I  will  let  Bev  an- 
swer. 

Ms.  Milkman.  One  of  the  things  we  have  continually  done  is 
strive  to  keep  our  budget  down  as  much  as  possible  while  the  pro- 
gram has  grown,  which  we  have.  We  looked  at  how  we  were  doing 
things,  whether  or  not  we  could  cut  back,  do  things  more  effi- 
ciently. 

We  are  using  some  members  of  our  staff  who  have  other  primary 
responsibilities  to  do  some  of  the  trips,  the  oversight  with  these 
local  organizations.  As  Ira  said,  we  also  work  closely  through  the 
national  nonprofit  organizations.  National  Industries  for  the  Blind, 
also  known  as  NIB,  and  NISH  in  doing  this  oversight. 

They  are  given  the  same  questions  that  we  ask  and  we  take 
turns  visiting  agencies.  We  have  continued  to  look  at  how  often  we 
go.  We  have  set  up  some  new  criteria  so  an  agency,  if  we  go,  and 
there  are  no  problems,  we  don't  go  again  for  four  or  five  years.  We 
have  spread  that  out  some. 

Mr.  Visclosky.  So  it  wouldn't  be  an  annual  visit  that  you  make? 

Mr.  Kemp.  No,  unless  they  are  a  troubled  agency. 

Ms.  Milkman.  If  there  is  trouble,  we  go  there  every  year.  Other- 
wise we  take  turns  with  NIB  and  NISH  and  we  spread  it  out.  We 
do  annually  get  data  submitted  to  the  committee  by  each  of  the 
agencies  that  addresses  some  of  the  most  important  things,  includ- 
ing the  total  number  of  hours  that  are  being  worked  by  people  with 
disabilities,  because  we  have  a  statutory  requirement  that  the  or- 
ganizations we  work  with  have  to  have  a  certain  percentage  of 
their  direct  labor  performed  by  such  individuals. 

WAGES  FOR  blind  PEOPLE 

Mr.  Visclosky.  What  about  the  wages?  That  is  the  real  crux  of 
my  line  of  questioning.  In  the  testimony  you  talk  about  other  re- 
sponsibilities, including  assisting  in  the  establishment  and  revision 
of  fair  market  prices  for  commodities  and  services. 

I  have  been  told  that  the  average  wage  paid  to  someone  working 
in  the  various  workshops  and  agencies  is  about  $5  an  hour,  that 
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the  average  below  minimum  wage  that  is  paid  to  someone  who  is 
blind  is  $2.75,  and  I  am  getting  these  from  the  American  Federa- 
tion for  the  Blind,  and  that  in  some  instances  people  are  being  paid 
85  cents  an  hour,  and  I  am  wondering  what  the  situation  is  here 
as  far  as  the  wage  rate. 

We  have  talked  about  $75  million  in  wages,  is  that  in  increments 
of  5  cents  an  hour? 

Ms.  Milkman.  In  terms  of  the  work  being  done  on  Federal  con- 
tracts, under  our  program,  the  average  wage  is  $5.63  an  hour.  For 
blind  people  under  the  program  it  is  around  $5  an  hour,  roughly. 

Mr.  Kemp.  $5.10. 

Ms.  Milkman.  $5  and  10  cents,  so  that  is  not  to  say  that  there 
are  not,  among  those  people,  some  who  make  below  minimum 
wage.  There  are.  But  the  average  is  $5.10,  so  there  are  a  lot  who 
are  making  more. 

Mr.  Kemp.  Our  wages  under  the  service  contract — they  can  be 
adjusted. 

Ms.  Milkman.  But  the  blind  wages  he  is  talking  about  are  pri- 
marily for  products  and  there  is  an  act  that  controls  that.  That  is 
the  Fair  Labor  Standards  Act. 

A  concern  that  the  folks  from  the  National  Federation  of  the 
Blind  have  is  whether  or  not  people  who  are  blind  should  be  mak- 
ing less  than  minimum  wage  under  any  circumstances. 

Under  the  Fair  Labor  Standards  Act  and  in  our  program,  people 
who  are  blind  or  have  other  severe  disabilities  can  only  be  paid 
below  minimum  wage  if  their  productivity  is  below  100  percent.  To 
work  out  what  should  be  paid,  you  have  to  determine  what  the  av- 
erage wage  for  the  job,  or  the  going  local  wage  for  the  job,  is  and 
what  the  productivity  level  of  the  person  performing  it  is. 

Mr.  ViSCLOSKY.  So  you  would  disagree  with  their  assertion  that 
the  average  blind  employee  is  making  $2.75  an  hour? 

Ms.  Milkman.  Certainly  not  under  our  program. 

Mr.  Kemp.  That  may  be  true,  but  not  under  our  program. 

Mr.  ViSCLOSKY.  Is  there  an  audit  procedure  during  the  review  of 
these  nonprofits  to  establish 

Ms.  Milkman.  Yes.  To  make  sure  that  they  are  applying  the  Fed- 
eral statute  properly.  The  Department  of  Labor  has  some  respon- 
sibility in  that  regard  too,  but  that  is  one  of  the  things  we  look  at 
and  NIB  and  NISH  people  look  at  when  they  are  on  site.  We  look 
at  how  they  are  establishing  wage  rates.  Are  they  doing  productiv- 
ity studies  and  time  studies  that  are  required? 

Mr.  ViSCLOSKY.  Your  program  would  cover  all  Federal  procure- 
ment? 

Mr.  Kemp.  Yes,  Federal. 

Ms.  Milkman.  Federal  contracts  under  our  program.  Some  of 
these  organizations  have  other  Federal  contracts  not  under  Javits- 
Wagner-O'Day  but  most  of  the  Federal  contracts  they  have  are  Jav- 
its-Wagner-0'Day. 

Mr.  ViSCLOSKY.  You  are  saying  the  average  wage  for  someone 
who  is  blind  is  $5  now  under  your  program. 

Mr.  Kemp.  Yes. 

Mr.  ViSCLOSKY.  That  is  an  average.  But  that  is  a  heck  of  a  lot 
higher  than  $2.75. 

Ms.  Milkman.  That  is  right. 
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Mr.  Kemp.  We  have  heard  these- 


Mr.  VISCLOSKY.  I  was  going  to  ask,  what  is  your- 


Mr.  Kemp.  Again,  we  don't  know  what  the  database  is.  It  is  cer- 
tainly broader  and  I  am  sure  there  are  a  lot  of  blind  people  that 
are  working  in  agencies  making  a  lot  less. 

Mr.  ViSCLOSKY.  See,  that  would  be  my  concern  that  some  people 
who  are  running  nonprofit  agencies  but  making  a  very  good  salary, 
running  nonprofit  agencies  that  are,  in  fact,  manipulating  or  taking 
advantage  of  people. 

Mr.  Kemp.  We  can  only  affect  those  that  have 

Mr.  ViSCLOSKY.  I  understand  that. 

Ms.  Milkman.  One  of  the  things  I  think  you  have  to  understand 
again  is  the  level  of  disability  that  we  are  dealing  with  here.  Nor- 
mally people  normally  who  make  less  than  minimum  wages  in  this 
program  are  not  just  blind.  They  normally  have  more  than  one  dis- 
ability. They  maybe  are  blind,  retarded  and  have  a  physical  disabil- 
ity as  well. 

We  are  looking  at  this  issue  internally  within  the  committee  staff 
because  of  course  the  Federation  is  one  of  the  consumer  groups 
that  we  deal  with,  and  they  have  come  to  us  in  the  past  on  this. 
One  of  the  things  I  have  said  to  them  is  that  this  is  the  Depart- 
ment of  Labor's  responsibility.  There  is  an  act  they  administer  and 
you  need  to  deal  with  them. 

At  the  same  time,  we  are  looking  just  to  get  a  better  handle  on 
how,  if  Congress  were  to  decide  not  to  permit  a  below  minimum 
wage  to  be  paid,  what  impact  it  would  have  on  our  program. 

One  of  my  concerns  is  that  the  very  people  that  we  most  want 
to  help,  people  who  are  blind  and  have  other  disabilities — multiple 
disabilities — who  really  don't  have  a  very  good  shot  at  competitive 
work  will  be  the  ones  who  will  get  hurt  by  this.  The  JWOD  Pro- 
gram isn't  a  subsidy  program.  Nonprofit  agencies  might  say  to  such 
individuals,  "We  can't  pay  you  what  your  productivity  would  indi- 
cate that  we  should  pay  you.  We  have  got  to  pay  you  at  the  mini- 
mum wage  level,  and  we  just  can't  afford  it  because  nobody  is  sub- 
sidizing us."  So  that  is  a  concern  we  have.  I  am  not  sure  it  is  a 
legitimate  concern,  but  it  is  something  we  are  looking  at. 

Mr.  ViSCLOSKY.  There  are  a  lot  of  factors  that  strike  in  that  bal- 
ance. I  don't  feel  85  cents,  as  it  was  represented  to  me,  is 

Ms.  Milkman.  Some  of  the  organizations  in  our  program — and 
there  are  about  80  blind  agencies  in  total — pay  everybody  mini- 
mum wage.  Some  of  those  are  State  agencies  and  they  do  have 
some  subsidies  there.  Others  say  we  are  just  not  comfortable  pay- 
ing people  below  the  minimum  wage. 

In  those  agencies,  and  we  have  done  a  preliminary  analysis,  they 
have  a  higher  percentage  of  people  who  only  have  one  disability. 
But,  again,  we  are  starting  to  look  at  that. 

DEPARTMENT  OF  DEFENSE  DOWNSIZING 

Mr.  ViSCLOSKY.  I  am  on  the  Defense  Subcommittee  as  well.  You 
mentioned  a  problem  you  are  having  with  the  Department  of  De- 
fense with  the  downsizing.  From  your  perspective,  what  should  I 
be  on  the  lookout  for?  Is  there  something  we  can  do  through  the 
appropriation  process,  again,  looking  at  that  balance,  we  are  going 
to  be  giving  the  department  a  few  dollars,  to  make  your  job 
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Mr.  Kemp.  With  regard  to  this  or  are  you  talking  my  job  as  an 
Air  Force  contracting  person?  Send  money.  But  with  regard  to  this 
program,  we  are  working  with  the  Oflice  of  Federal  Procurement 
Policy  and  trying  to  make  sure  that  the  legislation  with  all  the  ini- 
tiatives that  the  administration  has  proposed  to  improve  the  proc- 
ess at  least  continues  to  give  full  recognition  to  this  program,  and 
that  there  are  sufficient  safeguards  so  that  we  can  continue  to  pro- 
vide this  kind  of  service. 

DOD  LEGISLATION 

Ms.  Milkman.  One  of  the  things  I  would  like  to  just  suggest  is 
already  in  the  Defense  legislation.  I  think  it  is  in  the  authorization 
bill  as  opposed  to  the  appropriation.  It  permits  these  types  of  orga- 
nizations to  sell  products  and  services  which  the  committee  has  ap- 
proved to  Defense  prime  contractors,  and  that  is  a  provision  we 
would  like  to  see  continue  because  it  does  give  them  another  ave- 
nue. 

Mr.  Kemp.  We  certainly  would  like  to  see  it  as  part  of  their  small 
business  programs  in  the  terms  of  the  goals  and  that  kind  of  thing. 

Ms.  Milkman.  That  is  the  way  it  is  right  now. 

Mr.  ViSCLOSKY.  If  you  could  follow  up,  because  we  will  mark  up 
probably  a  month-and-a-half,  two  months  from  now. 

Mr.  Kemp.  Somebody  will  get  back  to  you. 

Mr.  ViSCLOSKY.  If  there  is  something  in  that  bill,  I  would  like  to 
help  out. 

Thank  you,  Mr.  Chairman. 

Mr.  Hover.  All  right. 

Thank  you  very  much,  Mr.  Kemp,  Ms.  Milkman,  we  appreciate 
you  being  with  us  and  in  closing,  I  presume  that  the  18  that  you 
have,  you  have  filled  and  you  have  18  people  working  and  your  ex- 
pectation is  that  as  a  result  of  this  budget  number,  you  can  keep 
your  18  people. 

Mr.  Kemp.  Yes,  it  is. 

Mr.  Hover.  Thank  you.  Appreciate  your  being  here.  Thank  you 
for  the  work  you  are  doing.  Appreciate  it. 

[Questions  and  answers  for  the  record  follow:] 
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QUESTIONS  FOR  THE  RECORD  SUBMITTED  BY  THE  COMMITTEE 

PURCHASES    FROM   THE    BLIND 

Question: 

In  1994,  overall  employment  assisted  by  the  Committee  will  reach 
25,000,  and  sales  are  expected  to  reach  $522  million.  Neverthe- 
less, testimony  indicates  that  employment  and  sales  for  products 
produced  by  the  blind  have  and  will  continue  to  decline. 

What  products  are  produced  by  the  blind? 

You  indicated  that  this  has  been  caused  by  military  downsiz- 
ing.  Who  are  their  alternative  purchasers? 

Can  product  lines  be  changed?   Can  marketing  be  improved? 
What  else  can  be  done? 

Answer: 

While  the  Javits-Wagner-O'Day  (JWOD)  Program  continues  to  serve 
more  persons  with  disabilities  and  to  increase  its  Federal  sales 
each  year,  it  is  important  to  note  that  all  growth  since  1991  has 
been  in  the  provision  of  services  rather  than  products.   The 
increase  in  service  contract  sales  (up  $45  million)  in  FY  1993 
has  overshadowed  losses  in  the  products  arena  (down  $10  million) , 
which  are  attributed  both  to  Government  downsizing  and  market 
competition. 

Due  to  the  nature  of  their  disabilities,  it  is  more  common  for 
JWOD-participating  individuals  who  are  blind  to  furnish  products 
rather  than  services,  which  often  require  more  visual  abilities 
than  they  possess.   Thus,  the  majority  of  products  furnished 
under  the  JWOD  Program,  including  office  supplies,  textiles, 
cleaning  products  and  plastics,  are  provided  by  blind  persons. 
A  comprehensive  list  of  these  items  as  of  March  24,  1994,  appears 
below. 

Because  the  Government- -especially  the  military,  which  accounts 
for  approximately  75  percent  of  the  JWOD  product  sales- -is 
downsizing,  the  sales  of  JWOD  supplies  are  expected  to  continue 
to  decline.   (However,  the  addition  of  new  JWOD  products  every 
month  will  continue  to  keep  the  decline  considerably  below  the 
level  that  would  otherwise  be  experienced.)   A  smaller  workforce 
equates  to  lower  demand  for  office  supplies,  uniforms  and  other 
Government -use  items.   Additional  challenges  facing  the  JWOD 
Program's  products  sales  are  Federal  customers'  increasing  demand 
for  brand- name  items  which  compete  with  JWOD  products,  and  the 
new  emphasis  on  using  Government  purchase  cards  to  buy  from 
private  vendors,  which  are  not  authorized  to  distribute  JWOD 
items.   At  the  present  time,  JWOD  products  are  only  available  to 
Federal  customers  through  internal  Government  supply  channels. 

For  many  of  the  JWOD  products  made  for  the  military,  there  are  no 
alternative  purchasers.   For  other  common-use  products  such  as 
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office  supplies,  alternative  purchasers  include  prime  contractors 
with  the  Federal  Government,  State  and  local  government  employ- 
ees, nonprofit  organizations  participating  in  the  JWOD  Program, 
and  customers  in  the  private  marketplace.   Vfliile  some  JWOD- type 
products  are  sold  in  the  marketplace,  the  potential  for  expansion 
in  that  direction  is  limited  given  the  resources  of  the  producing 
organizations,  the  nature  of  the  competition,  and  the  types  of 
products  involved. 

To  face  these  challenges,  JWOD -participating  nonprofit  agencies 
have  been  modifying  their  products  to  improve  upon  the  Government 
specifications  and  making  supplies  more  similar  to  their  commer- 
cial counterparts.   Both  the  actual  products  and  the  packaging 
are  being  updated  in  many  instances  to  become  more  responsive  to 
customers'  preferences  and  more  environmentally  friendly. 

The  General  Services  Administration  and  the  Department  of  Veter- 
ans Affairs  are  the  JWOD  Program's  largest  non-military  custom- 
ers, as  they  in  turn  supply  other  agencies.   In  conjunction  with 
these  agencies,  the  Committee  is  striving  to  educate  the  Federal 
procurement  personnel  as  well  as  the  "end-users"  of  our  products. 
Beginning  a  few  years  ago,  marketing  efforts  include  the  develop- 
ment of  several  brochures  and  flyers;  a  new  Handbook  and  an 
upcoming  catalog;  informational  videos;  appearances  at  procure- 
ment training  classes  and  conferences;  personal  visits  to  custom- 
ers; and  a  variety  of  newsletter  and  journal  articles. 

Individual  nonprofit  agency  staff  members  are  being  trained  to  do 
their  own  marketing  to  supplement  that  being  carried  out  on  a 
national  level.   More  extensive  videos,  especially  those  involv- 
ing training  for  Federal  customers,  and  more  user- friendly 
catalogs  are  planned  in  the  future.   As  discussed  in  the  hearing, 
an  effort  is  also  being  made  to  sell  JWOD  products  to  prime 
contractors  with  the  Defense  and  Energy  Departments.   The  Commit- 
tee also  supports  changes  in  Federal  procurement  law  to  permit 
State  and  local  governments  and  JWOD-participating  nonprofit 
agencies  to  purchase  supplies,  including  JWOD  items,  from  GSA. 

Committee  for  Purchase 
Procurement  List  -  Commodities  (NIB  Items  Only) 


CLASS  1005 


CLASS  1220 


Adapter  Kit,  Top  Sling  (NIB) 
Index,  Elevation  (NIB) 
Sling,  Adjustable,  Small  Arms  (NIB) 
Sling,  Padded,  Adjustable  (NIB) 
Swab,  Small  Arms  Cleaning  (NIB) 

CLASS  1080 


Case,  Carrying  (NIB) 
CLASS  1330 

Igniter  Assembly,  Empty  (NIB) 
CLASS  1375 


Assembly  of  Kit  Camouflage  Support  System  (NIB) 
Lanyard,  Camouflage  (NIB) 


Kit,  Backpack  (NIB) 
Parts  Kit,  Spare  (NIB) 
Trailer,  Baclq>ack  (NIB) 
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CLASS  1730 

Chock  Wheel,  Unpainted  (MB) 
CLASS  2090 

Weight,  Canvas  Bag  (NIB) 
CLASS  2530 

Brake  Pad  Assembly  (NIB) 
CLASS  2540 

Belt,  Automobile,  Safety  (NIB) 
CLASS  3510 

Net,  Laundry  (NIB) 
CLASS  3920 

Track,  Hand  (NIB) 
CLASS  4130 

Filter,  Air  Conditioning  (NIB) 
CLASS  4220 

Cover,  Protective,  Life  Preserver  (NIB) 

CLASS  4240 

Bag,  Waterproofing  (NIB) 
Bag,  Waterproof  (NIB) 

CLASS  5120 

Wrench,  Pipe  (NIB) 
CLASS  5140 

Pouch,  Mechanic's  Tool  (NIB) 

CLASS  5350 

Cloth,  Abrasive  (NIB) 
Mat,  Abrasive  (NIB) 

CLASS  5365 

Spacer,  Sleeve  (NIB) 

CLASS  5440 

Ladder,  Extension  fW"od)  (NIB) 
Stepladder  (NIB) 


CLASS  5965 

Neck  Strap,  Telephone  (NIB) 
CLASS  5970 

Insulabun  Tape,  Electrical  (NIB) 
CLASS  6115 

Cover,  Generator  Set  (NIB) 

CLASS  6150 

Cable  Assembly,  Electrical  (NIB) 
Fixture,  Lighting  Industrial  (NIB) 

CLASS  6260 

Candle,  Illuminating  (NIB) 

CLASS  6515 

Kit,  Suture  Removal  (NIB) 
Mask,  Surgical  (NIB) 
Splint,  Pneumatic  (NIB) 
Surgical   Pack,    Disposable  (NIB) 
Tracheostomy  Care  Kit  (NIB) 

CLASS  6520 

Bag,  Dental  Prosthesis  (NIB) 

CLASS  6530 

Drape,  Surgical,  Disposable  (NIB) 

Drape,  Surgical  (NIB) 

Enema  Administration  Set  (NIB) 

Handle,  Litter,  Pole  (NIB) 

Kit,  Shaving  Surgical  Preparation  (NIB) 

Pad,  Litter  (NIB) 

Pad,  Pre-Operative  Preparation  (NIB) 

Paper  Sheeting,  Examination  Table  (NIB) 

Specimen  Kit,  Urine  (NIB) 

Spreader  Bar  and  Stirrups,  Litter  (NIB) 

Strap,  Webbing,  Litter  Securing  (NIB) 

Surgical  Dressing  Set  (NIB) 

Towel  Pack,  Surgical  (NIB) 

Urinal,  Incontinent  (NIB) 

Wrapper,  Sterilization  (NIB) 

CLASS  6532 

Diaper,  Infant's  (NIB) 

Gown, Operating, Surgical  (NIB) 

Shirt,    Operating,    Surgical  (NIB) 
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CLASS  6540 

Case,  Specucle  (NIB) 
Case,  Spectacles  (NIB) 

CLASS  6545 

Case,  Medical,  Instrument  and  Supply  Set  (NIB) 
Kit,    First  Aid,  General  Purpose  (NIB) 

CLASS  6630 

Micro  Bleeder  (NIB) 
Tube,  Bleeding  (NIB) 

CLASS  6640 

Bottle,  Urine  Specimen,  Shipping  (NIB) 
CLASS  6645 

Clock,  WaU  (NIB) 
CLASS  6695 

Sampling  Kit,  Spectrometric  Oil  Analysis  (NIB) 
CLASS  6810 

Charcoal,  Activated,  Technical  (NIB) 
Ion  Exchange  Compound  (NIB) 

CLASS  6840 

Air  Freshener  Deodorant,  General  Purpose  (NIB) 
Air  Frcshner  Deodorant,  General  Purpose  (NIB) 
Deodorant,  General  Purpose  (NIB) 
Disinfectant-Detergent,  General  Purpose  C^IB) 
Disinfectant,  Detergent  (NIB) 

CLASS  6850 

Cleaning  Compound,  Windshield  (NIB) 

Penetrating  Huid  (NIB) 

Sea  Marker,  Ruorescein  Dye  (NIB) 

CLASS  7045 

Disk,  Flexible  (NIB) 
Diskette,  Flexible  (NIB) 
Mouse  Pad,  Computer  (NIB) 

CLASS  7110 

Blackboard  (NIB) 
CLASS  7195 

BuUetin  Board  (NIB) 


CLASS  7210 

Bedspread  (NIB) 

Bedspring  (NIB) 

Blanket,  Bed/Bath  (Flame  Resistant)  (NIB) 

Boxspring  (NIB) 

Cover,  Bed  (NIB) 

Cover,  Mattress  Pad  (NIB) 

Cover,  Mattress  (NIB) 

Mattress,  Foam  (NIB) 

Mattress,  Cotton-Felt  (NIB) 

Pad,  Mattress  (NIB) 

Pillow,  Bed  (NIB) 

Pillow,  Passenger,  Headrest  (NIB) 

Pillowcase,  Disposable  (NIB) 

Protector,  Mattress,  Hospital  Bed  (NIB) 

Sheet,  Bed,  Disposable  (NIB) 

Sheet,  Bed  (NIB) 

Towel,  Bath,  Disposable  (NIB) 

Washcloth  (NIB) 

CLASS  7220 

Deck  Covering  (NIB) 
CLASS  7230 

Curtain,  Shower  (NIB) 
CLASS  7240 

Can,  Water,  PUstic  (NIB) 

CLASS  7290 

Cover,  Ironing  Board  (NIB) 
Dustpan,  Short  Handle  (NIB) 

CLASS  7330 

Pad,  Bakery  (NIB) 
Peeler,  Potato,  Hand  (NIB) 

CLASS  7340 

Cutlery,  Plastic,  Medium  Weight  (NIB) 
Flatware,  Plastic,  Picnic  (NIB) 
Flatware,  Plastic,  Heavy  Duty  (NIB) 
Medium  Weight  Plastic  Cutlery  (NIB) 
Spoon,  Picnic,  Plastic  (NIB) 

CLASS  7350 

Plate,  Paper  (NIB) 

CLASS  7360 

Dining  Packet  (NIB) 

Dining  Packet,  Inflight  (NIB) 

Dining  Packet  (Dietetic)  (NIB) 
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CLASS  7360  (continued) 

Rarware  Set,  Plastic  (NIB) 

CLASS  7510 

Refill,  Ballpoint  Pen,  Stick,  Rubberized  (NIB) 

Binder,    Looseleaf  (NIB) 

Binder.  Awards  Certificate  (NIB) 

Binder,  Looseleaf,  Presentation  (NIB) 

Binder,  Looseleaf.Printout  (NIB) 

Binder,  Looseleaf,  (Pressboard)  (NIB) 

Binder,  Note  Pad  (NIB) 

Board,  Wall  Calendar  (NIB) 

Clip  System,  Paper  (NIB) 

Correction  Fluid  (NIB) 

Envelope,  Crystal  Clear  Vinyl  (NIB) 

Envelope,  Transparent  (NIB) 

Eraser,  Blackboard  (NIB) 

Eraser,  Mechanical  Pencil  (NIB) 

Eraser,  Refill  (NIB) 

Eraser, Mechanical  Pencil, Refill  (NIB) 

FUe  Back  (NIB) 

File  Backer,  Paper  (NIB) 

FUe  Front  (NIB) 

Ink,  Marking  Stencil,  Opaque  (NIB) 

Pad,  Executive  Message  Recording  (NIB) 

Pad,  Typewriter  (NIB) 

Paperweight,  Shotfilled  (NIB) 

Pencil,  Fine-Line  Writing  (NIB) 

Portfolio  (NIB) 

Portfolio,  Double  Pocket  (NIB) 

Portfoho,  Plastic  Envelope  (NIB) 

Refill,  Ballpoint  Pen  (NIB) 

Sheath,  Pen  and  Pencil  (NIB) 

Tape,  Pressure-Sensitive  Adhesive  (NIB) 

Tape,  Red  (NIB) 

CLASS  7520 

Ballpoint  Pen,  Stick,  Rubberized  Barrel  (NIB) 

Arch  Board  FUe  (NIB) 

Ballpoint  Pen  (NIB) 

Ballpoint  Pen,  with  Imprinting  (NIB) 

Ballpoint  Pen,  Stick-type  (NIB) 

Book  Ends  (NIB) 

Easel,  Display  &  Training  fl^IB) 

Easel,  White  Board,  Dry  Erase  (NIB) 

Holder,  Desk  Memorandum  (NIB) 

Marker,  Tube  Tj'pe,  Fine  Tip  (NIB) 

Marker,  Tube  Type  (NIB) 

Marker,  Tube  Type,  Broad  Tip  (NIB) 

Pen  Set,  Desk  (NIB) 

Pencil,  Mechanical  (NIB) 

Stand,  Calendar  Pad  (NIB) 

Tray,  Desk,  Plastic  (NIB) 

Trimmer,  Paper  (NIB) 


CLASS  7530 

Book,  Memorandum  (NIB) 

Card  Set,  Guide,  FUe  (NIB) 

Card,  Guide,  FUe  (NIB) 

Card,  Index  (NIB) 

Envelope,  Wallet  (NIB) 

Folder  Set,  FUe  (NIB) 

Folder,    File  (NIB) 

Folder,  FUe,  Hanging  (NIB) 

Folder,  FUe,  Special-Purpose  (NIB) 

Folder,  FUe,  Pressboard  (NIB) 

Folder,  IRS  Tax  Form  (NIB) 

Folder,FUe,MUitary  Personnel  Records  Jacket  (NIB) 

Folder-Set,  FUe.  Pressboard  (NIB) 

Index  Sheet  Set,  Looseleaf  Binder  (NIB) 

Jacket,  FUing,  Wallet  (NIB) 

Label,  Pressure-Sensitive  Adhesive  (NIB) 

Notebook,  Stenographer's  (NIB) 

Pad,    Writing  Paper  (Repositionable)  (NIB) 

Pad,  Writing  Paper  (NIB) 

Pad,  Writing  Paper  (Easel)  (NIB) 

Paper,    Looseleaf,    Blank  (NIB) 

Paper,  Carbon,  Typewriter  (NIB) 

Paper,  Looseleaf,  Ruled  (NIB) 

Paper,  Tabulating  Machine  (NIB) 

Paper,  Teletypewnter,  RoU  (NIB) 

Paper,  Writing  (NIB) 

Tape,  Paper,  Computing  Machine  (NIB) 

Tape,  Postage  Meter  (NIB) 

CLASS  7910 

Pad,    Hoor  Polishing  Machine  (NIB) 

CLASS  7920 

Broom,  Upright  (NIB) 

Broom,  Whisk  (NIB) 

Brush,  Cleaning,  Aircraft  (NIB) 

Brush,  Plater's,  Hand  (NIB) 

Brush,  Scrub  (NIB) 

CloUi,  Polishing  (NIB) 

Handle,  Extension,  Aluminum  (NIB) 

Handle,  Mop  (NIB) 

Handle,  Paint  RoUer  (NIB) 

Handle,  Wood  (NIB) 

Kit,  Aircraft  Cleaning  (NIB) 

Mop.  Dusting,  Cotton  (NIB) 

Mophead,  Dusting,  Cotton  (NIB) 

Mophead,  Wet  (NIB) 

Pad,  Scouring  (NIB) 

Scraper  and  Squeegee  (NIB) 

Scraper,  Ice  (NIB) 

Sponge,  Cellulose  (NIB) 

Squeegee,  Window-Cleaning  (NIB) 

Towel,  Machinery  Wiping  (NIB) 

Towel,  Paper  (NIB) 
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CLASS  7930 

Cleaning  Compound,  Rug  and  Upholstery  (NIB) 
Detergent,  General  Purpose  (NIB) 
Dishv/ashing  Compound,  Hand  (NIB) 
Glass  Cleaner  (NIB) 
Remover,  Floor  Polish  (NIB) 
Rinse  Additive,  Dishwashing  (NIB) 

CLASS  8010 

Aerosol  Paint,  Lacquer  (NIB) 
Aerosol  Paint,  Primer  Coating  (NIB) 
Enamel  (NIB) 
Enamel,  Alkyd  (NIB) 
Enamel,  Lacquer  (NIB) 
Enamel,  Primer  Coating  (NIB) 

CLASS  8030 

Compound,  Corrosion  Preventive  (NIB) 
CLASS  8040 

Adhesive,  Rubber  (NIB) 

CLASS  8105 

Bag,  Assembly,  Crew  Relief  (NIB) 

Bag,  Cloth  (NIB) 

Bag,  Cotton  (NIB) 

Bag,  Currency  (NIB) 

Bag,  Evidence  (NIB) 

Bag,  Plastic  (NIB) 

CLASS  8115 

Box,  Set-Up,  Mailing  Dental  (NIB) 

Box,  Shipping  (NIB) 

Container,  Mailing  Cassette  (NIB) 

CLASS  8135 

Block,  Currency  Packing  (NIB) 
Chipboard  (NIB) 

CLASS  8140 

Grommet  (NIB) 

CLASS  8345 

Case,  Flag,  Interment  (NIB) 

Flag,  Signal  (NIB) 

Flag,  Signal,  Combat  Vehicle  (NIB) 

Flag,  Signal,  Vehicle,  Danger  Red  (NIB) 

Pennant,  Signal,  and  Special  Rags  (NIB) 

Streamer,  Warning,  Aircraft  (NIB) 


CLASS  8405 

Liner,  Poncho,  Wet  Weather  (NIB) 

CLASS  8415 

Apron,  Food   Handler's  (NIB) 

Cap,  Food  Handler's  (NIB) 

Cover,  Helmet  (NIB) 

Cover,  Helmet,  Camouflage  Pattern  (NIB) 

Gloves,  Cloth,  Cotton  (NIB) 

Liner,    Flyer's  Jacket  (NIB) 

Liner,  Coat,  Cold  Weather  (NIB) 

Liner,  Flyer's  Trousers  (NIB) 

Liner,  Parka,  Night  Camouflage  (NIB) 

Pad,  Helmet,  Flight  Deck  Crewman's  (NIB) 

Ruff,  Parka  (NIB) 

Swea4>ants  (NIB) 

Sweatshirt  (NIB) 

Traffic  Safety  Clodiing  (See  Class  8465  also)  (NIB) 

Trousers,  Sweat  (NIB) 

CLASS  8430 

Footwear  Cover  (NIB) 

Slide  Fastener  Unit,  Laced  Boot  (NIB) 

CLASS  8440 

Belt,  Coat  (NIB) 

Belt,  Trousers  (NIB) 

Neckerchief  (NIB) 

Neckerchief,  Camouflage,  Desert  (NIB) 

Necktie  (NIB) 

Suspenders,  Trousers  (NIB) 

CLASS  8445 

Belt,  Trousers,  Cotton  (NIB) 
Necktab,  Women's  Shirt  (NIB) 
Scarf,  Branch  of  Service  (NIB) 

CLASS  8460 

Kit  Bag,  Flyer's  (NIB) 

CLASS  8465 

Bag,   Soiled  Clothes  (NIB) 

Bag,  Sleeping,  Firefighter's  (NIB) 

Bag,  Soiled  Clothes,  Submarine  (NIB) 

Belt,  Individual,  Equipment,  Nylon,  LC-1  (NIB) 

Belt,  M.P.  (NIB) 

Belt,  Military  Police  (NIB) 

Binding,  Snowshoe,  Universal  (NIB) 

Canteen,  Water,  Plastic  (NIB) 

Canteen,  Water  (NIB) 

Carrier,  Intrenching  Tool  (NIB) 

Case,  Field,  Fu-st  Aid  (NIB) 

Case,  Maintenance  Equipment,  Small  Arms  (NIB) 
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CLASS  846S  (continued) 

Cover,  Field  Pack,  Camouflage  (NIB) 
Cover,  Water,  Canteen  (NIB) 
Pocket,  Anununilion  Magazine  (NIB) 
Protector,  Trousers,  Pistol  Holster  (NIB) 
Stand,  Canteen  Cup  (NIB) 
Strap,  Waist,  with  Pad,  LC-2  (NIB) 
Strap,  Webbing,  Waist,  LC-1  (NIB) 
Strap,  Webbing,  Cargo,  Tie-Down  (NIB) 
Strap,  Webbing,  Frame  Attaching  (NIB) 
Suspenders,  Individual  Equipment  Belt  (NIB) 
Whistle,  Ball,  Plastic  (NIB) 

CLASS  8470 

Neckband,  G.T.,  Helmet  Liner  (NIB) 

Pad,  Comfort,  Ground  Troops,  Parachutists  (NIB) 

Pad,  Parachutists'  Helmet  (NIB) 

Strap,  Retention,  Parachutists'  Helmet  (NIB) 

Suspension  -  Assembly,  GT/Parachutist  (NIB) 

Suspension  Assembly,  Liner,  Helmet  (NIB) 

CLASS  8520  ' 

Soap,  Toilet  (NIB) 

CLASS  8540 

Napkin,  Table,  Paper  (NIB) 

Paper,  Toilet  Tissue  (NIB) 

Tissue,  Facial  (NIB) 

Plastic  MM  Tray  (NIB) 

Strap,  Tie,  Mail  Carrier^s,  with  buckle  (NIB) 
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PURCHASES  FROM  THE  BLIND 
Question: 

Overall  employment  and  sales  are  up.   Why  are  individuals  with 
other  diseibilities  doing  better  than  the  blind? 

Answer : 

As  mentioned  above,  product  sales  are  declining  primarily  due  to 
Government  downsizing  and  competition  from  the  commercial  sector. 
The  past  two  years  have  seen  growth  only  in  the  performance  of 
JWOD  services.   Due  to  the  characteristics  of  blindness,  it  is 
more  common  for  individuals  with  other  disabilities  to  work  on 
service  contracts,  and  for  persons  who  are  blind  to  work  on  the 
provision  of  products.   Services  are  more  labor  intensive;  still 
new  enough  to  the  JWOD  Program  that  large  numbers  of  opportuni- 
ties exist;  and- -because  of  prevailing  wage  rate  requirements- - 
pay  more  per  hour  than  products.   For  these  reasons,  persons  with 
disabilities  other  than  blindness  are  doing  "better"  than  persons 
who  are  blind  under  the  JWOD  Program  in  terms  of  hours  worked  and 
wages  paid. 

NATIONAL  PERFORMANCE  REVIEW 

Question: 

It  seems  that  the  National  Performance  Review  would  make  sales 
more  difficult,  since  its  low-cost,  high-efficiency  message 
coupled  with  decentralization  seems  contrary  to  set-aside  pur- 
chasing. 

How  does  the  NPR  reconcile  its  major  message  with  support 
for  your  programs? 

How  do  you  market  products  now?   How  will  you  change  your 
sales  strategy  to  accommodate  greater  decentralization? 

Have  you  surveyed  customer  satisfaction? 

Answer : 

JWOD  has  always  been  viewed  as  a  cost-effective  approach  to 
generating  employment  and  training  for  people  with  severe  dis- 
abilities.  The  National  Performance  Review  concluded  that  the 
JWOD  Program  should  remain  intact  as  a  mandatory  source  program 
for  Federal  customers.   We  are  working  closely  with  the  Office  of 
Federal  Procurement  Policy  to  convey  to  Federal  customers  that 
JWOD  products  are  still  required  purchases  and  that  credit  cards 
can  be  used  to  buy  them  from  GSA.   Support  for  JWOD  is  consistent 
with  the  NPR's  message  of  providing  Federal  customers  with  high 
quality  products  and  services.   The  Committee  also  emphasizes 
producing  environmentally  superior  products. 
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While  decentralization  in  the  procurement  arena  is  accelerating, 
it  has  been  a  fact  of  life  for  several  years.   Consequently,  the 
Committee,  National  Industries  for  the  Blind  (NIB) ,  and  NISH 
embarked  some  time  ago  on  an  education  program  to  inform  Federal 
customers  throughout  the  country  about  JWOD  products  and  servic- 
es.  As  indicated  above,  our  efforts  include  presentations  at 
procurement  conferences  and  training  courses,  as  well  as  the 
dissemination  of  materials  describing  the  JWOD  Program  to  pro- 
curement and  policy  officials  throughout  the  Government.   NIB  has 
added  several  full-time  marketing  staff  to  its  roster,  and  these 
individuals  are  constantly  meeting  with  Federal  employees  to 
promote  JWOD  products  and  services  and  learn  how  the  JWOD  Program 
can  serve  its  customers  better.   The  JWOD  team  includes  represen- 
tatives in  every  major  Federal  department  or  agency.   These 
Federal  employees  are  responsible  for  helping  to  spread  the  word 
about  JWOD  to  their  colleagues  and  suggesting  ways  that  the 
Committee,  NIB,  and  NISH  can  expand  JWOD  sales  to  their  organiza- 
tions . 

As  a  result  of  the  increased  emphasis  on  decentralized  purchas- 
ing, and  particularly  the  expanded  use  of  credit  cards,  the 
Committee  has  taken  a  number  of  additional  steps  to  assure  that 
its  message  reaches  Federal  employees  who  may  be  in  the  market 
for  JWOD- type  products.   First,  we  are  working  with  the  GSA 
employees  responsible  for  credit  card  purchases  to  assure  that 
those  being  trained  on  using  credit  cards  are  informed  about  how 
they  can  (and  cannot)  be  used  to  support  the  JWOD  Program.   We 
are  also  working  with  such  individuals  to  obtain  information  on 
who  is  using  the  credit  cards  for  what  purchases  to  enable  us  to 
target  appropriate  customers  in  our  education  efforts.   In 
addition,  we  are  working  with  Federal  officials  with  credit  card 
oversight  and  training  responsibilities  in  individual  departments 
and  agencies  to  assure  that  JWOD  issues  are  addressed  with  credit 
card  users  and  their  supervisors.   Efforts  currently  underway  to 
develop  a  user- friendly  stand-alone  JWOD  catalog  (to  be  available 
on  CD-ROM  as  well)  are  also  aimed  at  reaching  Federal  employees 
with  credit  cards  and  purchasing  authority. 

The  Committee  has  three  distinct  groups  of  customers:   individu- 
als with  severe  disabilities,  participating  nonprofit  agencies, 
and  Federal  employees  who  use  JWOD  products  and  services.   The 
latter  group  has  historically  been  viewed  as  particularly  impor- 
tant because  if  they  do  not  purchase  JWOD  items,  the  other 
customers  cannot  be  well  served.   In  1989  the  Committee  conducted 
a  customer  satisfaction  survey  of  selected  Federal  agencies  that 
participate  in  the  JWOD  Program.   That  survey  provided  informa- 
tion on  the  familiarity  of  Federal  staff  with  the  JWOD  Program 
and  their  views  regarding  the  quality  and  value  of  JWOD  items. 
The  results  were  extremely  positive  and  will  serve  as  baseline 
data  for  another  similar  survey  that  is  expected  to  be  conducted 
in  conjunction  with  NPR  requirements.   The  Committee  will  also 
begin  surveys  of  its  other  two  groups  of  customers  within  the 
next  several  months  in  response  to  the  NPR  initiative. 
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COST -BENEFIT  METHODOLOGY 
Question: 

The  FY  1995  budget  includes  $100,000  for  research  into  program 
operations. 

What  do  you  hope  to  gain  from  this  review? 
How  did  you  evaluate  programs  in  the  past? 

Answer: 

The  fundamental  question  underlying  the  cost -benefit  research  is: 
Is  it  an  expense  or  a  savings  to  the  Government  to  provide  a 
person  with  disabilities  a  job  and  training  under  the  JWOD  Pro- 
gram?  By  means  of  a  comprehensive  cost -benefit  analysis  of  the 
JWOD  Program,  the  Committee  hopes  to  obtain  a  valid,  objective 
measure  of  the  value  that  is  leveraged  with  each  dollar  spent  by 
the  Government  to  support  the  Program.   The  results  of  the  study 
will  provide  the  Committee  with  a  better  understanding  of  what 
the  potential,  and  perhaps  unseen,  costs  and  benefits  of  the 
Program  are.   The  results  will  be  used  to  manage  the  Program  more 
cost-ef fectively . 

In  the  past,  the  Committee  has  used  a  variety  of  annual  perfor- 
mance measurements  to  evaluate  the  Program,  including:   number  of 
jobs  created,  direct  labor  hours  and  value  of  wages  paid,  number 
of  items  added  to  the  Procurement  List,  annual  sales  to  the 
Government,  and  number  of  employees  placed  into  competitive 
employment.   These  measures,  which  far  exceed  the  information 
available  for  most  Federal  employment  and  training  programs,  will 
continue  to  be  computed  and  used  for  program  evaluation.   The 
Committee  also  has  an  ongoing  program  of  in-house  research  to 
evaluate  specific  issues  relating  to  the  Program.   At  the  present 
time,  these  include  an  examination  of  the  Program's  impact  on 
small  businesses,  and  case  studies  of  placement  efforts  among  the 
participating  nonprofit  agencies. 

QUESTIONS  FOR  THE  RECORD 

Question: 

Why  does  the  Committee  set  fair  market  prices?   Can  this  be  done 
by  the  non-profit  manufacturers? 

Answer : 

One  of  the  "Duties  and  Responsibilities"  of  the  Committee  con- 
tained in  its  legislation  (41  U.S.C.  46-48c)  is  to  determine  the 
fair  market  prices  for  items  provided  under  the  program.   That 
statute  [41  U.S.C.  47(b)]  stipulates  that: 

The  Committee  shall  determine  the  fair  market  price  of 
commodities  and  services  which  are  contained  on  the 
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procurement  list  and  which  are  offered  for  sale  to  the 
Government  by  any  qualified  nonprofit  agency  for  the 
blind  or  any  such  agency  for  other  severely  handi- 
capped.  The  Committee  shall  also  revise  from  time  to 
time  in  accordance  with  changing  market  conditions  its 
price  determinations  with  respect  to  such  commodities 
and  services. 

Nonprofit  manufacturers  cannot  set  fair  market  prices  since  the 
sole  authority  to  establish  prices  is  vested  in  the  Committee. 
For  "Small  Value  Items"  (commodities  with  less  than  $50,000  and 
services  with  less  than  $150,000  annual  value),  the  Committee 
permits  the  contracting  agency  and  nonprofit  agency  to  recommend 
prices  and  normally  accepts  those  prices  if  they  have  been 
established  in  accordance  with  Committee  guidelines.   However,  if 
the  contracting  agency  and  nonprofit  agency  cannot  agree  on  the 
prices,  the  Committee  has  the  authority  to  establish  the  prices 
in  the  absence  of  any  agreement . 

Question: 

The  last  page  o£  the  Congressional  Presentation  shows  that  the 
average  salary  of  ungraded  positions  in  1995  will  be  $443.52  per 
day.   What  are  the  ungraded  positions?   Why  is  the  average  salary 
so  high? 

Answer : 

The  Committee  considers  as  ungraded  positions  those  positions 
occupied  by  private  citizen  Committee  members  who  are  compensated 
for  their  service  to  the  Committee.   According  to  the  JWOD  Act, 
the  private  citizen  Committee  members  are  entitled  to  receive  the 
daily  equivalent  of  the  annual  rate  of  basic  pay  in  effect  for 
grade  GS-18  of  the  General  Schedule.   The  annual  rate  of  basic 
pay  for  grade  GS-18  is  now  equivalent  to  Executive  Level  IV 
($115,700)  which  equates  to  $443.52  per  day.   This  pay  rate  is 
essentially  the  same  as  that  for  those  Committee  members  who 
represent  other  Federal  departments  and  agencies. 


Wednesday,  March  16,  1994. 

NATIONAL  ARCHIVES  AND  RECORDS  ADMINISTRATION 

witnesses 

dr.  trudy  h.  peterson,  acting  archivist  of  the  united  states 
james  c.  megronigle,  assistant  archivist  for  management 

and  administration 
david  m.  mhxane,  director,  budget  and  finance  division 

Introduction 

Mr.  HOYER.  The  Committee  will  be  in  order.  We  are  pleased  to 
have  with  us  today  Dr.  Trudy  Peterson,  Acting  Archivist,  to  testify 
on  behalf  of  the  National  Archives  and  Records  Administration. 

Dr.  Peterson,  we  will  include  your  full  statement  at  the  appro- 
priate place  in  the  record.  You  may  proceed  in  such  manner  as  you 
deem  to  be  appropriate. 

CHAIRMAN  NATCHER  CERTIFICATE 

Dr.  Peterson.  Thank  you,  Mr.  Chairman. 

Before  we  begin,  I  have  something  I  would  ask  you  to  convey  to 
Chairman  Natcher. 

In  our  Center  for  Legislative  Archives,  we  hold  the  records  for 
the  Congress,  and  the  Center  staff  has  located  the  record  of  the 
very  first  vote  of  that  extraordinary  string  of  votes  cast  by  Chair- 
man Natcher.  The  very  first  vote  was  a  roll  call  vote,  January  21, 
1954,  to  provide  for  the  establishment  of  the  United  States  Air 
Force  Academy.  We  have  a  little  certificate  for  him,  and  this  is  the 
reproduction  of  his  first  very  first  roll  call  vote,  and  we  would  like 
you  to  convey  that  to  him  with  our  best  wishes. 

Mr.  HOYER.  Isn't  that  thoughtful?  I  will  be  very  pleased  to  con- 
vey that  to  the  Chairman. 

I  will  give  this  to  Mike  Stephens,  the  Staff  Director  of  the  Labor, 
Health  and  Human  Services  and  Education  Subcommittee,  on 
which  I  also  happen  to  serve  and  on  which  I  have  had  the  great 
privilege  of  serving  for  the  past  11  years  with  Chairman  Natcher. 

I  know  the  Chairman  will  be  very  pleased  to  receive  it.  It  is  an 
extraordinary  record,  of  which  this  was  the  beginning,  which  will 
clearly  never  be  duplicated. 

Chairman  Natcher  is  an  individual  of  incredible  self-discipLine, 
and  only  through  extraordinary  good  luck  as  well  as  that  self-dis- 
cipline could  this  record  have  been  amassed,  and  I  know  he  will  be 
very  pleased  to  receive  this.  I  am  very  interested  to  see  the  way 
they  marked  the  ballots  at  that  time,  presumably  with  a  blue  and 
red.  I  see  a  vote  cast  by  Congressman  Hyde.  I  don't  see  a  Hoyer, 
but  maybe  I  will  see  a  Lightfoot  here. 

Mr.  Lightfoot.  I  doubt  it,  Mr.  Chairman. 

Mr.  HOYER.  You  don't  go  back  that  far. 
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Mr.  LiGHTFOOT.  I  was  a  sophomore  in  high  school  then. 
Mr.  HOYER.  This  is  very  thoughtful  of  you,  and  we  will  certainly 
convey  it  to  Chairman  Natcher,  I  know  he  will  be  very  pleased. 

Summary  Statement  of  Dr.  Peterson 

Dr.  Peterson.  Thank  you,  Mr.  Chairman  and  Members  of  the 
Committee. 

As  Acting  Archivist  of  the  United  States,  I  am  pleased  to  appear 
before  you  to  present  the  1995  appropriation  request  of  the  Na- 
tional Archives  and  Records  Administration.  With  me  today  are 
James  Megronigle,  Assistant  Archivist  for  Management  and  Ad- 
ministration, here  to  my  left;  and  David  Millane,  Director  of  our 
Budget  and  Finance  Division  to  my  right. 

Thank  you  for  submitting  the  formal  statement  into  the  record. 

Let  me  briefly  talk  just  about  three  things.  First,  the  National 
Archives'  role  in  the  Government  information  system;  second,  the 
importance  of  strategic  planning  to  the  National  Archives;  and, 
third,  the  exciting  opening  of  our  new  facility  in  College  Park. 

GOVERNMENT  INFORMATION  SYSTEM 

First,  Grovernment  information  system.  I  believe  the  National  Ar- 
chives is  the  heart  of  the  Federal  Government's  information  sys- 
tem. We  provide  veterans  with  their  medical  files.  We  pulled  more 
than  two  million  files  last  year  in  our  St.  Louis  military  facility.  We 
publish  the  latest  executive  orders.  We  make  newly  declassified 
documents  available. 

We  highlight  the  historical  events  with  exhibits  like  the  new  one 
on  World  War  II  propaganda.  This  is  our  new  exhibits  at  the  Na- 
tional Archives.  It  is  the  cover  of  Smithsonian  magazine  this  month 
of  March.  The  opening  of  the  exhibit  is  next  week. 

Last  year,  we  had  more  than  313,000  people  visit  our  research 
rooms  to  do  research  in  the  records  of  American  history — 313,000 
citizens,  individuals,  came  in.  2.4  million  persons  visited  our  exhib- 
its, both  here  in  Washington  and  in  the  facilities  around  the  coun- 
try. It  is  an  extraordinary  multiplier  effect  on  American  history 
that  we  provide. 

When  we  look  'though'  at  the  changing  information  system  in  the 
Government,  the  electronic  records  revolution,  we  have  two  ex- 
tremely important  responsibilities  there.  First,  we  must  make  sure 
that,  just  as  we  were  able  to  capture  the  paper  record  of  the  Gov- 
ernment, that  vote,  that  we  can  capture  the  electronic  information 
the  Government  is  generating.  E-mail  is  the  most  famous  case,  but 
it  also  includes  databases,  word  processing,  whatever.  We  have  got 
to  meet  that  challenge  or  we  will  impoverish  the  record. 

Secondly,  we  have  got  to  use  that  technology  available  to  get  the 
records  to  the  citizens  who  need  them.  We  need  to  get  the  informa- 
tion when  they  need  it,  where  they  need  it. 

In  the  short  term,  I  realize  that  records  are  about  accountability 
and  government.  That  is  a  short-term  thing.  That  is  very  impor- 
tant. But  in  the  long  term,  records  are  about  democracy  and  about 
the  underpinning  of  the  informed  population.  It  is  our  challenge  to 
support  that  democracy  through  technology. 
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STRATEGIC  PLANNING  PROCESS 

Second,  the  strategic  planning  process.  I  am  pleased  to  provide 
the  committee  with  our  most  recent  revision  of  the  National  Ar- 
chives Strategic  Plan.  This  is  a  major  effort  within  the  agency  un- 
dertaken by  the  entire  staff.  It  is  the  key  to  supporting  our  budget 
goals  of  being  a  more  efficient  and  more  user-driven  organization. 

[Clerk's  note. — The  National  Archives  Strategic  Plan  was  pro- 
vided for  the  record  and  appears  with  the  budget  justification  ma- 
terial at  the  end  of  this  record.] 

Dr.  Peterson.  In  harmony  with  the  Grovemment  Performance 
and  Results  Act  that  the  Congress  enacted  and  with  the  Vice  Presi- 
dent's National  Performance  Review,  we  are  using  the  techniques 
of  business  process  re-engineering.  We  are  working  on  both  inter- 
nal and  external  customer  surveys.  We  are  seriously  looking  at  our 
management  structure. 

archives  II  FACILITY 

Third,  Archives  II.  In  the  fall,  we  began  moving  into  our  new 
home,  a  facility  that  is  in  College  Park,  Maryland.  Affectionately, 
we  call  it  Archives  II.  That  move  process  will  continue  into  1996. 
I  am  delighted  that  the  President  has  agreed  to  attend  the  dedica- 
tion on  May  12.  We  hope  that  all  of  you  on  this  committee  will  join 
in  and  participate  in  the  celebration.  The  state-of-the-art  environ- 
mental conditions  there  will  help  us  ensure  the  long-term  preserva- 
tion of  the  records,  while  the  equally  state-of-the-art  research  facili- 
ties will  enhance  service  to  America. 

I  urge  you,  Mr.  Chairman,  all  your  colleagues,  please  come  and 
help  us  dedicate  this  wonderful  facility  because  it  is  the  efforts  of 
this  committee  that  have  made  this  the  most  modem  archives  in 
the  world,  one  that  is  the  envy  of  the  archival  world,  a  reality. 

Mr.  HOYER.  I  will  see  if  I  can  work  it  into  my  schedule. 

CHANGES  FROM  1994  APPROPRIATED  FUND  LEVEL 

Dr.  Peterson.  We  will  try  to  help  you,  sir. 

Our  1995  request  is  for  $200,898,000.  It  is  a  net  increase  of 
$5,416,000  over  the  1994  appropriation  of  $195,482,000. 

Our  budget  this  year  contains  the  necessary  increase  of 
$12,000,000  for  payment  of  a  portion  of  the  annual  interest  and 
principle  for  the  Archives  II  facility.  This  $12,000,000  portion  of  the 
annual  pa3nTient  was  funded  in  1994  out  of  additional  interest 
earned  on  construction  funds  which  were  invested  until  needed  to 
pay  contractors. 

The  need  for  appropriated  funds  beginning  in  1994  and  continu- 
ing in  1995  has  been  identified  by  the  National  Archives  for  several 
years,  since  the  passage  of  the  legislation  providing  the  authority 
to  construct  the  new  facility.  These  costs  are  now  fully  reflected  in 
our  budget  request  and  will  be  necessary  to  pay  the  interest  and 
debt  reduction  for  the  next  25  years. 

Since  I  became  Acting  Archivist  of  the  United  States  last  March, 
I  have  carried  out  my  responsibilities  to  the  best  of  my  ability  and 
without  fear  of  favor  to  any  interest  other  than  what  I  thought  best 
for  the  institution  and  our  service  to  the  public. 
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In  the  past  year,  we  have  confronted  difficult  problems.  We  have 
faced  them  squarely.  We  have  brought  needed  change,  a  strategic 
plan,  a  reinvention  task  force,  personnel  changes — though  I  am  not 
able  to  provide  any  specifics  on  pending  personnel  actions  at  this 
time — leadership  in  information  technology  and  policy,  the  release 
of  President  Kennedy's  assassination  records,  the  move  to  our  won- 
derful new  facility  in  College  Park. 

It  should  be  no  surprise  that  on  this  scale,  when  change  exists, 
even  for  the  better,  it  creates  stresses  and  strains.  I  welcome  a 
public  discussion  about  our  direction  and  our  goals.  I  will  make 
every  effort  to  be  as  forthcoming  and  complete  as  possible  in  my 
responses  to  your  questions. 

Thank  you  for  the  opportunity  to  make  this  statement.  I  will  be 
pleased  to  answer  any  questions. 

Mr.  HOYER.  Thank  you  very  much.  Doctor,  for  that  statement. 

[The  prepared  statement  follows:] 
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OPENING  STATEMENT 

TRUDY  HUSKAMP  PETERSON 

Acting  Archivist  of  the  United  States 

before  the 

House  Committee  on  Appropriations 

Subcommittee  on  Treasury,  Postal  Service,  and  General  Government 

FY  1995  Appropriations  Request  Hearings 

March  16,  1994 


Mr.  Chairman  and  members  of  the  Committee,  as  Acting  Archivist  of  the  United  States,  I  am 
pleased  to  appear  before  you  to  present  the  1995  appropriation  request  of  the  National  Archives 
and  Records  Administration.  With  me  today  are  Mr.  James  Megronigle,  Assistant  Archivist  for 
Management  and  Administration,  and  Mr.  David  MUlane,  Director  of  the  Budget  and  Finance 
Division. 

I  will  briefly  review  the  National  Archives'  primary  activities  and  mission  for  you  and  then 
discuss  the  1995  budget  request. 

The  National  Archives  and  Records  Administration  is  at  the  heart  of  the  Federal  government's 
information  system.  From  providing  veterans  with  their  medical  files  to  making  newly- 
declassified  documents  available  to  scholars,  from  highlighting  historical  events  in  presidential 
library  exhibits  to  publishing  the  latest  Executive  Order,  the  National  Archives  provides  citizens 
with  a  wide  range  of  information  relating  to  the  Federal  government. 

As  a  centra]  management  agency,  the  National  Archives  is  a  leader  in  establishing  policies  and 
procedures  for  records  and  information  management.  We  are  the  official  publisher  of  the  laws. 
Presidential  documents,  regulations,  and  other  official  notices  and  serve  as  a  central  source  for 
documenting  the  functions  of  the  Federal  government.  Our  constituents  include  the  Federal 
government  itself,  genealogists  and  historians,  the  legal  community,  the  communications  media, 
the  archival  and  information  science  communities,  and  a  broad  array  of  information-seekers 
ranging  from  public  policy  analysts  to  private  citizens. 

Besides  the  locations  within  the  National  Capital  area  housing  NARA  activities,  NARA  has  an 
additional  13  field  archives  branches.  Through  these  facilities,  NARA  is  able  to  carry  out  its 
archival  functions  and  make  the  Nation's  records  of  enduring  value  available  for  research  by  the 
Federal  government,  scholars,  and  the  general  public. 

Also,  NARA  operates  a  system  of  15  Federal  records  centers  where  non-current  Federal  records 
are  stored  and  serviced  economically  for  Federal  agencies  until  eligible  for  disposal  or  transfer 
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to  the  National  Archives.  Each  year  this  program  results  in  substantial  cost  savings  for  the 
government  by  removing  records  from  expensive  agency  office  space  to  low  cost  space  provided 
by  the  records  center  system,  and  by  carrying  out  an  active  and  effective  records  disposition 
program. 

NARA  is  responsible  for  publishing  administrative  regulations,  the  laws,  and  Presidential 
documents,  in  the  Federal  Register,  and  related  publications.  NARA  makes  available  to  the 
general  public  aU  of  the  significant  rule-making  documents  of  the  Executive  Branch. 

NARA  reviews  for  declassification,  security  classified  permanently  valuable  records  and 
historical  materials  in  accordance  with  Executive  Order  12356,  and  the  Freedom  of  Information 
Act. 

Presidential  Libraries 

NARA  also  administers  the  system  of  Presidential  libraries  where  papers  and  historical  materials 
of  Presidents  and  their  associates  are  preserved  and  made  available  for  research.  Each  year  well 
in  excess  of  one  million  visitors  view  significant  historical  materials  displayed  in  major  exhibits 
in  the  Presidential  libraries.  In  addition.  Presidential  materials  are  administered  by  NARA 
pending  the  establishment  of  Presidential  libraries. 

National  Historical  Publications  and  Records  Commission  QvIHPRC) 

The  National  Historical  Publications  and  Records  Commission  is  an  organization  under  the 
auspices  of  NARA  which  reviews  and  recommends  project  grants  to  Federal  and  state 
governments,  and  private  non-profit  institutions,  chiefly  universities  and  research  libraries.  It 
makes  plans,  estimates,  and  recommendations  for  the  publication  of  important  historical 
documents,  and  works  with  various  public  and  private  institutions  in  collecting,  editing,  and 
publishing  papers  significant  to  the  history  of  the  United  States. 

The  grants  program  was  reauthorized  through  1993  as  a  result  of  Public  Law  100-365.  The 
NHPRC  program  is  awaiting  final  Conference  Committee  action  on  reauthorization  for  1994  and 
beyond.  In  anticipation  of  reauthorization,  NARA  is  requesting  an  appropriation  of  $4,000,000 
in  1995. 

"Reinventing"  the  National  Archives 

The  passage  of  the  Government  Performance  and  Results  Act,  issuance  of  the  Vice  President's 
report  on  reinventing  Government,  and  the  signing  of  several  Executive  Orders  concerning 
streamlining  Government  and  improving  customer  service,  have  profound  resource,  program,  and 
service  implications  for  the  National  Archives.  Beginning  with  the  development  of  our  first 
strategic  plan  which  we  provided  the  Committee  last  year,  the  National  Archives  has  been 
working  hard  to  reinvent  itself  in  the  face  of  these  most  significant  changes.  We  are  pleased  to 
provide  the  Committee  this  morning  our  most  recent  revision  of  the  National  Archives  Strategic 
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Plan,  which  supports  our  budget  goals  of  being  a  more  efficient  and  more  user  driven 
organization. 

On  October  19,  1993,  I  established  a  Task  Force  on  Reinventing  the  National  Archives  and 
Records  Administration.  The  purpose  of  the  Task  Force  was  to  examine  the  entire  National 
Archives  organization  to  determine  how  the  agency  can  best  meet  the  President's  target  of 
improving  our  performance,  working  more  productively,  and  focusing  on  customer  satisfaction. 

Our  budget  submission  reflects  the  National  Archives'  commitment  to  meeting  the  goals  and 
objectives  of  both  the  Task  Force  report  and  the  National  Archives  Strategic  Plan. 

Archives  n  Facility 

I  would  like  to  bring  the  Committee  up-to-date  on  the  new  Archives  facility  in  College  Park, 
Maryland.  Construction  was  completed  in  the  summer  of  1993  and  NARA  began  moving  into 
the  new  facility  in  the  fall  of  1993,  a  process  that  will  continue  over  the  next  several  years.  This 
facility  has  enabled  NARA  to  consolidate  most  of  its  activities  in  the  Washington  metropolitan 
area  into  this  new  facility  in  addition  to  the  existing  National  Archives  Building  on  Pennsylvania 
Avenue.  With  Archives  II  we  will  be  able  to  meet  state-of-the-art  environmental  conditions 
required  for  long-term  preservation  of  a  variety  of  historical  records.  We  project  a  dramatic 
increase  in  records  use,  similar  to  that  which  has  occurred  in  State  archives  with  new  facilities, 
with  the  opening  of  the  new  facility  and  the  improved  service  available  there.  The  Committee's 
continuing  support  of  this  endeavor  is  greatly  appreciated. 

1995  Request  and  Changes  from  1994  Appropriated  Fund  Level 

NARA's  request  of  $200,898,000  is  a  net  increase  of  $5,416,000  over  the  1994  appropriation 
of  $195,482,000. 

The  overall  appropriation  request  includes  increases  of  $12,000,000  for  the  new  Archives  facility 
interest  and  principal  payments,  and  $527,000  for  personnel  compensation  for  the  annualization 
of  the  1994  locality  pay  raise. 

The  necessary  increase  of  $12,000,000  is  for  payment  of  the  annual  interest  and  principal  for  the 
newly  completed  Archives  n  facility  in  College  Park,  Maryland.  This  $12,000,000  portion  of 
the  annual  payment  was  funded  in  1994  out  of  additional  interest  earned  on  construction  funds 
which  were  invested  until  needed  to  pay  contractors.  The  need  for  appropriated  fiinds,  beginning 
in  1994  and  continuing  in  1995  has  been  identified  by  the  National  Archives  for  several  years, 
since  the  passage  of  the  legislation  providing  the  authority  to  construct  the  new  facility.  These 
costs  are  now  fiiUy  reflected  in  our  budget  request  and  will  be  necessary  to  pay  the  interest  and 
debt  reduction  for  the  next  twenty-five  years. 

These  increases  are  offset  by  a  decrease  of  $7,111,000  comprised  of  $1,250,000  in  the  grants 
program;  $500,000  for  one-time  costs  for  the  Internet  Study  fiinded  in  1994;  $2,398,000  for  the 
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personnel  reduction;  $1 ,686,000  for  the  administrative  reduction;  $307,000  for  one  less  workday 
in  1995;  $500,000  for  one-time  costs  in  1994  to  begin  the  design  for  the  Roosevelt  Library 
renovation;  and  $470,000  for  net  space  savings  associated  with  the  move  to  Archives  H. 

Thank  you  for  the  opportunity  to  make  this  statement,  Mr.  Chairman.  I  will  be  pleased  to 
respond  to  your  questions. 
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ARCHIVES  II  FACILITY 


Mr.  HOYER.  First,  let  me  say  that  I  want  to  congratulate  you, 
GSA  and  all  others  involved  in  the  planning  and  construction  of 
the  Archives'  facility  in  College  Park,  Maryland.  I  know  that  there 
has  been  very  close  cooperation  with  the  University  of  Maryland 
and  the  surrounding  community. 

The  community  is  pleased.  I  know  the  University  of  Maryland  is 
ecstatic.  And  we  in  Maryland  are  very  pleased  to  have  this,  as  you 
point  out,  state-of-the-art  international  leader  in  the  world  in  ar- 
chival technology  located  at  College  Park.  We  believe  it  will  be  a 
facility  that  well  into  the  next  century  will  be  a  focal  point  for  his- 
torians and  the  repository  of  the  Nation's  history.  That  will  be  of 
interest  to  all  Americans,  and  we  are  pleased  with  the  product  that 
has  been  produced  there. 

I  want  to  make  sure  that  Chairman  Roybal  and  Ranking  Mem- 
ber Skeen  are  invited.  Both  Mr.  Roybal  and  Mr.  Skeen  were  very 
much  involved,  as  well  as  Senator  Domenici,  who  was  with  the 
Senate  Committee. 

There  are  going  to  be  questions  on  the  personnel  actions  which 
I  know  Mr.  Wolf  is  going  to  ask  those.  I  will  not  ask  them. 

PRESIDENTIAL  MATERIALS  AND  PUBLIC  DOCUMENTS 

Let  me  ask  you  about  the  Presidential  libraries.  There  has  been 
some  controversy  surrounding  that  issue  as  well.  The  National  Ar- 
chives and  Records  Administration  provides  guidance  to  the  White 
House  concerning  preservation  of  Presidential  documents.  What  is 
the  role  of  Archives  in  establishing  the  difference  between  Presi- 
dential materials  and  public  documents? 

Dr.  Peterson.  The  President  determines  by  the  Presidential 
Records  Act  what  is  a  Presidential  and  what  is  a  personal  record. 
During  his  term  of  office,  the  President  may,  after  notifying  the  Ar- 
chivist, dispose  of  Presidential  records  he  deems  as  having  no  evi- 
dentiary administrative  historical  or  informational  value.  If  the  Ar- 
chivist believes  that  the  particular  records  proposed  for  disposal 
are  of  interest  to  the  Congress  or  that  consultation  with  the  Con- 
gress about  the  disposal  is  in  the  public  interest,  the  Archivist 
must  then  request  the  advice  of  Congress. 

Mr.  Hover.  How  does  he  request  that  advice?  How  does  that 
mechanism  work? 

Dr.  Peterson.  During  the  past  year,  I  have  never  had  the  occa- 
sion to  use  the  process  of  informing  the  Congress.  There  has  been 
some  bulk  mail  sorts  of  disposal  that  we  have  been  informed  of  It 
was  very  routine  materials,  and  it  did  not  seem  to  me  necessary 
to  inform  the  Congress. 

Mr.  Hover.  Informing  and  consultation  may  be  different.  I  am 
not  even  thinking  of  a  specific  instance.  I  am  just  interested  in  the 
process.  Does  the  law  set  up  the  process  of  consultation  or  involve- 
ment with  the  Congress  in  decision  making? 

Dr.  Peterson.  Yes,  it  does.  And  I  am  sorry  but  I  don't  have  a 
copy  of  the  law  right  at  hand,  but  I  can  certainly  provide  it. 

[The  information  follows:] 
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PRESIDENTIAL  RECORDS  > 

(44  U.S.C.  Chapter  22) 


Sec. 

2201.  Definitions. 

2202.  OwTiership  of  Presidential  records. 

2203.  Management  and  custody  of  Presidential  records. 

2204.  Restrictions  on  access  to  Presidential  records. 

2205.  Exceptions  to  restriction  on  access.' 

2206.  Regulations. 

2207.  Vice-Presidential  records. 

§2201.  Definitions 

As  used  in  this  chapter— 

(1)  The  term  "aocumentary  material"  means 
all  books,  correspondence,  memorandums,  doc- 
uments, papers,  pamphlets,  works  of  art, 
models,  pictures,  photographs,  plats,  maps, 
films,  and  motion  pictures,  including  but  not 
limited  to,  audio,  audiovisual,  or  other  elec- 
tronic or  mechanical  recordations. 

(2)  The  term  "Presidential  records"  means 
documentary  materials,  or  any  reasonably  seg- 
regable  portion  thereof,  created  or  received  by 
the  President,  his  immediate  staff,  or  a  unit  or 
individual  of  the  Executive  Office  of  the  Presi- 
dent whose  function  is  to  advise  and  assist  the 
President,  in  the  course  of  conducting  activi- 
ties which  relate  to  or  have  an  effect  upon  the 
carrying  out  of  the  constitutional,  statutory, 
or  other  official  or  ceremonial  duties  of  the 
President.  Such  term — 

(A)  includes  any  documentary  materials 
relating  to  the  political  activities  of  the 
President  or  members  of  his  staff,  but  only 
if  such  activities  relate  to  or  have  a  direct 
effect  upon  the  carrying  out  of  constitution- 
al, statutory,  or  other  official  or  ceremonial 
duties  of  the  President;  but 

(B)  does  not  include  any  documentary  ma- 
terials that  are  (i)  official  records  of  an 
agency  (as  defined  in  section  552(e) '  of  title 
5,  United  States  Code);  (ii)  personal  records; 
(iii)  stocks  of  publications  and  stationery;  or 
(iv)  extra  copies  of  documents  produced  onlv 
for  convenience  of  reference,  when  such 
copies  are  clearly  so  identified. 

(3)  The  term  "personal  records"  means  all 
documentary  materials,  or  any  reasonably  seg- 
regable  portion  thereof,  of  a  purely  private  or 
nonpublic  character  which  do  not  relate  to  or 
have  an  effect  upon  the  carrying  out  of  the 
constitutional,  statutory,  or  other  official  or 
ceremonial  duties  of  the  President.  Such  term 
includes — 

(A)  diaries,  journals,  or  other  personal 
notes  serving  as  the  functional  equivalent  of 


'  Section  3  of  Pub.  L.  95-591  (Nov.  <,  1978,  92  Slat.  2523)  pro- 
vided that  this  chapter  applies  to  any  Presidential  recorda  cre- 
ated on  or  after  January  20,  1981. 

■  So  in  original.  Does  not  conform  to  section  catch  line. 

•  Section  8S2(e)  of  title  5  waa  redesignated  section  552(0  of 
title  5  by  section  1802(b)  of  Pub.  L.  99-5i0. 


a  diary  or  journal  which  are  not  prepared  or 
utilized  for,  or,  circulated  or  communicated 
in  the  course  of,  transacting  Government 
business; 

(B)  materials  relating  to  private  political 
associations,  and  having  no  relation  to  or 
direct  effect  upon  the  carrying  out  of  consti- 
tutional, statutory,  or  other  official  or  cere- 
monial (duties  of  the  President;  and 

(C)  materials  relating  exclusively  to  the 
President's  own  election  to  the  office  of  the 
Presidency;  and  materials  directly  relating 
to  the  election  of  a  particular  individual  or 
individuals  to  Federal,  State,  or  local  office, 
which  have  no  relation  to  or  direct  effect 
upon  the  carrying  out  of  constitutional,  stat- 
utory, or  other  official  or  ceremonial  (duties 
of  the  President. 

(4)  The  term  "Archivist"  means  the  Archi- 
vist of  the  United  States. 

(5)  The  term  "former  President,"  when  used 
with  respect  to  Presidential  records,  means 
the  former  President  during  whose  term  or 
terms  of  office  such  Presidential  records  were 
created. 

§  2202.  Ownership  of  Presidential  records 

The  United  States  shall  reserve  and  retain  com- 
plete ownership,  possession,  and  control  of  Presi- 
dential records;  and  such  records  shall  be  adminis- 
tered in  accordance  with  the  provisions  of  this 
chapter. 

§2203.  Management  "and  custody  of  Presidential 
records 

(a)  Through  the  implementation  of  records  man- 
agement controls  an(i  other  necessary  actions,  the 
President  shall  take  all  such  steps  as  may  be  nec- 
essary to  assure  that  the  activities,  deliberations, 
decisions,  and  policies  that  reflect  the  performance 
of  his  constitutional,  statutory,  or  other  official  or 
ceremonial  duties  are  ade(quately  documented  and 
that  such  records  are  maintained  as  Presidential 
records  pursuant  to  the  retjuirements  of  this  sec- 
tion and  other  provisions  of  law. 

(b)  Documentary  materials  produced  or  received 
by  the  President,  his  staff,  or  units  or  individuals 
in  the  Executive  Office  of  the  President  the  func- 
tion of  which  is  to  advise  and  assist  the  President, 
shall,  to  the  extent  practicable,  be  categorized  aa 
Presidential  records  or  personal  records  upon  their 
creation  or  receipt  and  fee  filed  separately. 

(c)  During  his  term  of  office,  the  President  may 
dispose  of  those  of  his  Presidential  records  that  no 
longer  have  administrative,  historical,  informa- 
tional, or  evidentiary  value  if — 
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(1)  the  President  obtains  the  views,  in  writ- 
ing, of  the  Archivist  concerning  the  proposed 
disposal  of  such  Presidential  records;  and 

(2)  the  Archivist  states  that  he  does  not 
intend  to  take  any  action  under  subsection  (e) 
of  this  section. 

(d)  In  the  event  the  Archivist  notifies  the  Presi- 
dent under  subsection  (c)  that  he  does  intend  to 
take  action  under  subsection  (e),  the  President 
may  dispose  of  such  Presidential  records  if  copies 
of  the  disposal  schedule  are  submitted  to  the  ap- 
propriate Congressional  Committees  at  least  60 
calendar  days  of  continuous  session  of  Congress  in 
advance  of  the  proposed  disposal  date.  For  the  pur- 
pose of  this  section,  continuity  of  session  is  broken 
only  by  an  adjournment  of  Congress  sine  die,  and 
the  days  on  which  either  House  is  not  in  session 
because  of  an  adjournment  of  more  than  three 
days  to  a  day  certain  are  excluded  in  the  computa- 
tion of  the  days  in  which  Congress  is  in  continuous 
session. 

(e)  The  Archivist  shall  request  the  advice  of  the 
Comrnittee  on  Rules  and  Administration  and  the 
Committee  on  Governmental  Affairs  of  the  Senate 
and  the  Committee  on  House  Administration  and 
the  Committee  on  Government  Operations  of  the 
House  of  Representatives  with  respect  to  any  pro- 
posed disposal  of  Presidential  records  whenever  he 
considers  that— 

(1)  these  particular  records  may  be  of  special 
interest  to  the  Congress;  or 

(2)  consultation  with  the  Congress  regarding 
the  disposal  of  these  particular  records  is  in 
the  public  interest. 

(f)  (1)  Upon  the  conclusion  of  a  President's  term 
of  office,  or  if  a  President  serves  consecutive  terms 
upon  the  conclusion  of  the  last  term,  the  Archivist 
of  the  United  States  shall  assume  responsibility 
for  the  custody,  control,  and  preservation  of,  and 
access  to,  the  Presidential  records  of  that  Presi- 
dent. The  Archivist  shall  have  an  affirmative  duty 
to  make  such  records  available  to  the  public  as 
rapidly  and  completely  as  possible  consistent  with 
the  provisions  of  this  Act. 

(2)  The  Archivist  shall  deposit  all  such  Presiden- 
tial records  in  a  Presidential  archival  depository 
or  amother  archival  facility  operated  by  the  United 
States.  The  Archivist  is  authorized  to  designate, 
after  consultation  with  the  former  President,  a  di- 
rector at  each  depository  or  facility,  who  shall  be 
responsible  for  the  care  and  preservation  of  such 
records. 

(3)  The  Archivist  is  authorized  to  dispose  of  such 
Presidential  records  which  he  has  appraised  and 
deterrnined  to  have  insufficient  administrative, 
historical,  informational,  or  evidentiary  value  to 
warrant  their  continued  preservation.  Notice  of 
such  disposal  shall  be  published  in  the  Federal 
Register  at  least  60  days  in  advance  of  the  pro- 
posed disposal  date.  Publication  of  such  notice 
shall  constitute  a  final  agency  action  for  purposes 
of  review  under  chapter  7  of  title  5,  United  States 
Code. 


§  2204.    Restrictions    on    access    to    Presidential 
records 

(a)  Prior  to  the  conclusion  of  his  term  of  office  or 
last  consecutive  term  of  office,  as  the  case  may  be, 
the  President  shall  specify  durations,  not  to  exceed 
12  years,  for  which  access  shall  be  restricted  with 
respect  to  information,  in  a  Presidential  record, 
within  one  or  more  of  the  following  categories: 

(IXA)  specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or 
foreign  policy  and  (B)  in  fact  properly  classi- 
fied pursuant  to  such  Executive  order; 

(2)  relating  to  appointments  to  Federal 
office; 

(3)  specifically  exempted  from  disclosure  by 
statute  (other  than  sections  552  and  552b  of 
title  5,  United  States  Code),  provided  that  such 
statute  (A)  requires  that  the  material  be  with- 
held from  the  public  in  such  a  manner  as  to 
leave  no  discretion  on  the  issue,  or  (B)  estab- 
lishes particular  criteria  for  withholding  or 
refers  to  particular  types  of  material  to  be 
withheld; 

(4)  trade  secrets  and  commercial  or  financial 
information  obtained  from  a  person  and  privi- 
leged or  confidential; 

(5)  confidential  communications  requesting 
or  submitting  advice,  between  the  President 
and  his  advisers,  or  between  such  advisers;  or 

(6)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal  pri- 
vacy. 

(bXD  Any  Presidential  record  or  reasonably  seg- 
regable  portion  thereof  containing  information 
within  a  category  restricted  by  the  President 
under  subsection  (a)  shall  be  so  designated  by  the 
Archivist  and  access  thereto  shall  be  restricted 
until  the  earlier  of — 

(AXi)  the  date  on  which  the  former  Presi- 
dent waives  the  restriction  on  disclosure  of 
such  record,  or 

(ii)  the  expiration  of  the  duration  specified 
under  subsection  (a)  for  the  category  of  infor- 
mation on  the  basis  of  which  access  to  such 
record  has  been  restricted;  or 

(B)  upon  a  determination  by  the  Archivist 
that  such  record  or  reasonably  segregable  por- 
tion thereof,  or  of  any  significant  element  or 
aspect  of  the  information  contained  in  such 
record  or  reasonably  segregable  portion  there- 
of, has  been  placed  in  the  public  domain 
through  publication  by  the  former  President, 
or  his  agents. 

(2)  Any  such  record  which  does  not  contain  in- 
formation within  a  category  restricted  by  the 
President  under  subsection  (a),  or  contains  infor- 
mation within  such  a  category  for  which  the  dura- 
tion   of   restricted    access    has   expired,    shall    be 
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exempt  from  the  provisions  of  subsection  (c)  until 
the  earlier  of — 

(A)  the  date  which  is  5  years  after  the  date 
on  which  the  Archivist  obtains  custody  of  such 
record  pursuant  to  section  2203(dXl);  or 

(B)  the  date  on  which  the  Archivist  com- 
pletes the  processing  and  organization  of  such 
records  or  integral  file  segment  thereof. 

(3)  During  the  period  of  restricted  access  speci- 
fied pursuant  to  subsection  (bXD.  the  determina- 
tion whether  access  to  a  Presidential  record  or  rea- 
sonably segregable  portion  thereof  shall  be  re- 
stricted shall  be  made  by  the  Archivist,  in  his  dis- 
cretion, after  consultation  with  the  former  Presi- 
dent, and,  during  such  period,  such  determinations 
shall  not  be  subject  to  judicial  review,  except  as 
provided  in  subsection  (e)  of  this  section.  The  Ar- 
chivist shall  establish  procedures  whereby  any 
person  denied  access  to  a  Presidential  record  be- 
cause such  record  is  restricted  pursuant  to  a  deter- 
mination made  under  this  paragraph,  may  file  an 
administrative  appeal  of  such  determination.  Such 
procedures  shall  provide  for  a  written  determina- 
tion by  the  Archivist  or  his  designee,  within  30 
working  days  after  receipt  of  such  an  appeal,  set- 
ting forth  the  basis  for  such  determination. 

(cXD  Subject  to  the  limitations  on  access  im- 
posed pursuant  to  subsections  (a)  and  (b),  Presiden- 
tial records  shall  be  administered  in  accordance 
with  section  552  of  title  5,  United  States  Code, 
except  that  paragraph  (bX5)  of  that  section  shall 
not  be  available  for  purposes  of  withholding  any 
Presidential  record,  and  for  the  purposes  of  such 
section  such  records  shall  be  deemed  to  be  records 
of  the  National  Archives  and  Records  Administra- 
tion. Access  to  such  records  shall  be  granted  on 
nondiscriminatory  terms. 

(2)  Nothing  in  this  Act  shall  be  construed  to  con- 
firm, limit,  or  expand  any  constitutionally-based 
privilege  which  may  be  available  to  an  incumbent 
or  former  President. 

(d)  Upon  the  death  or  disability  of  a  President  or 
former  President,  any  discretion  or  authority  the 
President  or  former  President  may  have  had 
under  this  chapter  shall  be  exercised  by  the  Archi- 
vist unless  otherwise  previously  provided  by  the 
President  or  former  President  in  a  written  notice 
to  the  Archivist. 

(e)  The  United  States  District  Court  for  the  Dis- 
trict of  Columbia  shall  have  jurisdiction  over  any 
action  initiated  by  the  former  President  asserting 
that  a  determination  made  by  the  Archivist  vio- 
lates the  former  President's  rights  or  privileges. 

§  2203.  Exceptions  to  restricted  access 

Notwithstanding  any  restrictions  on  access  im- 
posed pursuant  to  section  2204 — 

(1)  the  Archivist  and  persons  employed  by 
the  National  Archives  and  Records  Adminis- 
tration who  are  engaged  in  the  performance  of 
normal  archival  work  shall  be  permitted 
access  to  Presidential  records  in  the  custody  of 
the  Archivist; 


(2)  subject  to  any  rights,  defenses,  or  privi- 
leges which  the  United  States  or  any  agency 
or  person  may  invoke.  Presidential  records 
shall  be  made  available — 

(A)  pursuant  to  subpoena  or  other  judicial 
process  issued  by  a  court  of  competent  juris- 
diction for  the  purposes  of  any  civil  or  crimi- 
nal investigation  or  proceeding; 

(B)  to  an  incumbent  President  if  such 
records  contain  information  that  is  needed 
for  conduct  of  current  business  of  his  office 
and  that  is  not  otherwise  available;  and 

(C)  to  either  House  of  Congress,  or,  to  the 
extent  of  matter  within  its  jurisdiction,  to 
any  committee  or  subcommittee  thereof  if 
such  records  contain  information  that  is 
needed  for  the  conduct  of  its  business  and 
that  is  not  otherwise  available;  and 

(3)  the  Presidential  records  of  a  former 
President  shall  be  available  to  such  former 
President  or  his  designated  representative. 

§  2206.  Regulations 

The  Archivist  shall  promulgate  in  accordance 
with  section  553  of  title  5,  United  States  Code,  reg- 
ulations necessary  to  carry  out  the  provisions  of 
this  chapter.  Such  regulations  shall  include— 

(1)  provisions  for  advance  public  notice  and 
description  of  any  Presidential  records  sched- 
uled for  disposal  pursuant  to  section  2203(0(3); 

(2)  provisions  for  providing  notice  to  the 
former  President  when  materials  to  which 
access  would  otherwise  be  restricted  pursuant 
to  section  2204(a)  are  to  be  made  available  in 
accordance  with  section  2205(2); 

(3)  provisions  for  notice  by  the  Archivist  to 
the  former  President  when  the  disclosure  of 
particular  documents  may  adversely  affect 
any  rights  and  privileges  which  the  former 
President  may  have;  and 

(4)  provisions  for  establishing  procedures  for 
consultation  between  the  Archivist  and  appro- 
priate Federal  agencies  regarding  materials 
which  may  be  subject  to  section  552(bX'7)  of 
title  5,  United  States  Ode. 

§  2207.  Vice-Presidential  records 

Vice-Presidential  records  shall  be  subject  to  the 
provisions  of  this  chapter  in  the  same  manner  as 
Presidential  records.  The  duties  and  responsibil- 
ities of  the  Vice  President,  with  respect  to  Vice- 
Presidential  records,  shall  be  the  same  as  the 
duties  and  responsibilites  of  the  President  under 
this  chapter  with  respect  to  Presidential  records. 
The  authority  of  the  Archivist  with  respect  to 
Vice-Presidential  records  shall  be  the  same  as  the 
authority  of  the  Archivist  under  this  chapter  with 
respect  to  Presidential  records,  except  that  the  Ar- 
chivist may,  when  the  Archivist  determines  that  it 
is  in  the  public  interest,  enter  into  an  agreement 
for  the  deposit  of  Vice-Presidential  records  in  a 


743 


non-Federal    archival    depository. Nothing   in    this       lishment  of  separate  archival  depositories  for  such 
chapter  shall  be  construed  to  authorize  the  estab-       Vice-Presidential  records. 
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ARCHIVES  RELATIONSHIP  TO  WHITE  HOUSE 

Mr.  HOYER.  There  is  some  concern  that  the  Archives  is  politiciz- 
ing its  role.  That  will  be  part  of  the  questions  I  am  sure  Mr.  Wolf 
will  ask.  However,  all  of  us,  I  think,  share  the  view  that  politicizing 
is  inimical  to  the  interest  of  the  Archives  and  of  the  United  States. 

Clearly,  this  is  an  agency  which  needs  to  be  totally  non-political 
in  a  partisan  sense,  political  in  a  "small  p"  sense,  in  that  it  re- 
sponds to  making  sure  that  we  have  information  available  which 
is  critical  in  a  democracy.  The  past  is  prologue. 

There  is  some  concern  that  that  is  not  happening  at  Archives 
and  its  role  is  being  politicized  by  maintaining  close  ties  with  the 
White  House  on  Presidential  library  concerns.  Has  your  role  and 
interface  with  the  White  House  changed  and  developed  over  time? 
And,  if  so,  how  has  it  changed?  Obviously,  the  question,  therefore, 
is:  Is  there  a  change  in  the  White  House  involvement? 

Dr.  Peterson.  Let  me  address  the  question  of  access  to  Presi- 
dential records  because  I  think  that  is  the  heart  of  this  question. 

As  you  know,  the  Congress  passed  the  Presidential  Records  Act, 
and  out  of  the  Presidential  Records  Act  a  number  of  things  have 
to  happen.  One  of  them  is,  as  records  are  released  from  those 
President's  holdings  that  are  covered  by  the  act — and  that  would 
be  Presidents  Reagan  and  Bush — there  must  be  a  process  in  which 
the  sitting  White  House  is  also  notified.  That  is  part  of  the  way  the 
statute  operates. 

On  January  20,  1994,  the  Presidential  Records  Act  for  the  former 
President  Reagan's  Presidential  material  and  Vice  Presidential 
records  of  former  President  Bush  became  subject  to  access  under 
the  Presidential  Records  Act  and  the  Freedom  of  Information  Act 
so  far  as  it  is  incorporated  in  the  Presidential  Records  Act. 

This  is  the  very,  very  first  time  that  Presidential  records,  other 
than  the  Nixon  Presidential  materials — which  is  a  special  statute, 
as  I  am  sure  you  know — have  been  accessible  to  the  public  by  stat- 
ute. 

To  work  this  out,  of  course,  we  had  to  look  at  procedures  and 
processes  for  handling  any  number  of  requests  for  these  records 
that  we  believed  were  going  to  occur.  In  anticipation  of  those,  then, 
and  to  facilitate  the  handling  of  this  new  responsibility,  both  the 
Reagan  library  and  the  Bush  project  had  to  establish  procedures 
for  those  requests. 

Those  procedures  seem  to  be  working  well.  They  are  not  yet 
final.  There  is  still  discussion  going  on  between  various  attorneys 
over  exactly  how  these  procedures  will  ultimately  work. 

Apart  from  its  obligations,  I  should  say  the  Reagan  library  has 
also  been  reviewing  records  for  release  to  researchers,  like  other 
Presidential  libraries.  But  the  fact  is  that  coming  into  January  of 
this  year,  when  the  Presidential  Records  Act  first  comes  fully  into 
being  in  its  access  provision,  has  meant  that  we  have  had  to  enter 
a  series  of  very  difficult  decisions  on  exactly  how  we  are  going  to 
implement  the  Presidential  Records  Act.  That  involves  the  current 
White  House  because  they  are  a  part  of  that  process,  not  only  for 
their  own  records  in  the  future  prospectively  but  because  they  have 
a  role  in  ensuring  that  the  release  of  former  Presidents'  records  are 
appropriate.  Very  difficult. 
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ARMSTRONG  V.  EXECUTIVE  OFFICE  OF  THE  PRESIDENTIAL  LITIGATION 

Mr.  HOYER.  Let  me  go  on  to  the  Armstrong  case  specifically.  We 
had  a  great  deal  of  discussion  last  year  on  the  issue  of  Presidential 
documents  versus  public  documents.  Obviously,  the  Armstrong  case 
was  part  of  that.  Why  don't  you  give  for  the  record  again  the  back- 
ground of  that  case. 

Dr.  Peterson.  All  right.  Very  briefly,  at  the  end  of  President 
Reagan's  administration,  a  lawsuit  was  brought,  a  FOIA  request, 
to  insure  that  the  computer  tapes  of  particularly  the  E-mail  sys- 
tems were  not  disposed  of. 

At  the  end  of  the  Bush  administration,  a  second  issue  was  raised 
regarding  the  disposition  of  the  Bush  materials.  Ultimately,  these 
two  matters  were  joined  into  a  single  lawsuit  which  is  called 
colloquially  the  "Armstrong/EOP  case". 

A  lot  of  legislative  history  has  gone  on  here,  but,  currently,  gen- 
erally settlement  discussions  are  ongoing  with  the  plaintiffs.  We 
hope  to  settle  a  portion  of  the  case.  And  I  do  not  pretend  to  believe 
that  we  are  going  to  be  able  to  settle  it  all,  but  we  hope  to  be  able 
to  settle  a  portion  of  it. 

We  hope,  as  part  of  that,  to  be  able  to  issue  within  the  next 
weeks — and  I  am  being  very  cautious  here — a  draft  standard  for  all 
Government  agencies  on  handling  E-mail.  This  is  part  of  the  thing 
that  comes  out  of  the  case.  These  standards  will  instruct  agencies 
on  how  to  determine  whether  an  E-mail  message  is  a  record,  how 
to  maintain  the  records  while  they  are  in  the  agency,  and  how  to 
obtain  the  Archivist's  approval  for  their  disposition. 

We  are  going  through  a  very  lengthy  comment  period,  probably 
90  days  on  these  standards  themselves.  At  the  moment,  we  are  in 
negotiations.  We  do  not  believe  that  all  of  the  negotiations  will  suc- 
ceed. We  are  very  hopeful  that  a  lot  of  it  will,  particularly  with  re- 
spect to  some  of  these  issues. 

Mr.  HOYER.  Now,  the  E-mail  messages  you  have  talked  about, 
they  are  considered  public  documents  under  the  Armstrong  case, 
correct? 

Dr.  Peterson.  Well,  there  are  two  types.  If  it  was  generated  by 
an  agency  within  the  executive  office  of  the  President,  such  as  the 
National  Security  Council,  when  it  is  functioning  as  an  agency  and 
the  determination  is  that  those  are  records  of  the  agency. 

Mr.  HoYER.  Now,  generally  speaking,  what  impact  is  that  going 
to  have  in  terms  of  technologically  how  we  handle  this  material? 

Dr.  Peterson.  Well,  it  is  going  to  be  expensive.  I  can  tell  you 
that. 

What  is  really  going  to  have  to  happen  is  that,  as  this  guidance 
goes  out,  as  agencies  either  upgrade  or  install  new  E-mail  systems, 
they  are  going  to  have  to  take  record-keeping  requirements  into  ac- 
count, and  they  are  going  to  have  to  put  in  systems  which  will 
allow  them  to  take  portions  of  these  messages,  those  portions  of 
which  are  record. 

And  I  am  not  suggesting  we  are  talking  about  the  ones  that  say 
"Are  you  ready  to  go  to  lunch?"  That  is  not  what  we  are  dealing 
with  here.  But  when  they  are  records  to  screens  they  must  be 
transferred  to  some  kind  of  a  systematic  storage  device  such  that 
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the  National  Archives  can  then  appraise  them,  and  we  can  deter- 
mine whether  they  need  to  be  held  for  long-term  research  use. 

Mr.  HOYER.  I  don't  use  a  computer.  I  am  of  a  generation,  gen- 
erally, that  is  not  computer  literate,  and,  frankly,  maybe  because 
I  am  lazy  or  maybe  because  I  have  the  advantage  of  having  other 
people  know  how  to  do  it,  I  haven't  become  computer  literate.  So 
the  chances  are  I  would  telephone  with  a  message  that  other  peo- 
ple might  put  on  E-mail. 

Has  the  court  drawn  a  distinction  between  telephone  messages 
and  E-mail?  If  not,  do  you  contemplate  fairly  soon  somebody  say- 
ing, well,  what  is  the  difference  between  transferring  information 
on  E-mail  or  by  telephone?  Are  you  going  to  be  looking  at  a  re- 
quirement to,  in  effect,  electronically  record  and  store  telephonic 
messages? 

Dr.  Peterson.  The  regulations  on  Federal  records  for  Federal 
agencies  require  agencies  that  conduct  business  extensively  on  the 
telephone  to  ensure  that  they  have  adequate  documentation  of 
what  happened  on  that  telephone,  whether  it  is  to  memorialize  it, 
or  whether  it  gets  reflected  in  another  document.  So  I  think  that 
is  very  adequately  covered  in  the  Federal  regulations  covering 
agency  records  right  now.  I  really  don't  foresee  other  changes  in 
that. 

And  the  court  was  very  explicit  that  the  funny  notes  you  write 
to  yourself  as  you  take  your  phone  call  doesn't  have  to  be  main- 
tained, but  if  you  are  really  doing  business  on  that  phone,  you  need 
to  make  sure  that  there  is  adequate  and  proper  documentation  for 
the  Government. 

And  the  Federal  statute — I  am  quoting  directly — it  says  "ade- 
quate and  proper".  It  is  not  enough  just  to  be  adequate.  It  has  to 
be  proper  because  it  is  the  Government,  and  we  are  doing  the  tax- 
payers' business.  So  it  is  very  clear  we  have  to  document  enough 
that  there  is  adequate  and  proper  documentation  of  the  Govern- 
ment's business. 

Mr.  HoYER.  I  understand.  Let  me  tell  you,  though,  that  I  am  one 
of  those  who  believes  that  we  are  a  society  miring  ourselves  in  the 
process,  whether  in  the  Government  or  private  sector.  The  process 
is  going  to  overtake  us  all,  and  the  outcomes  are  being  lost  in  the 
wash,  because  we  are  so  mired  in  the  process. 

All  right,  my  suggestion  is  that  we  now  break,  go  vote,  and  come 
right  back.  Then  I  am  going  to  recognize  Mr.  Wolfe.  Does  that 
make  sense? 

Mr.  Wolf.  Yes. 

[Recess.] 

Mr.  HOYER.  The  committee  will  be  in  order. 

At  this  time,  I  will  recognize  Mr.  Wolf. 

PERSONNEL  ACTIONS 

Mr.  Wolf.  Thank  you,  Mr.  Chairman. 

Ms.  Peterson,  welcome.  Welcome  to  the  Committee.  I  have  a  cou- 
ple questions,  and  at  the  end  I  am  going  to  make  a  request. 

Just  so  we  know  what  the  background  is,  in  1983  or  1984,  Jerry 
Carmen,  who  was  a  Republican  appointee  in  the  Reagan  adminis- 
tration, manipulated  some  GSA/SES  people.  They  were  married  to 
each  other.  One  was  transferred  to  New  York,  and  one  was  trans- 
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ferred  to  Philadelphia.  I  got  very  much  involved  in  criticizing  the 
administration  for  that,  and  I  thought  it  was  wrong. 

Let  me  just  focus  in  on  some  questions  here  with  regard  to  your 
case,  and  I  want  to  be  careful  because  I  am  really  not  out  to  hurt 
anybody's  reputation  and  cause  any  problems,  so  at  the  end  maybe 
I  can  come  up  with  a  solution  that  can  deal  with  that. 

But  with  regard  to  Claudine  Weiher  and  John  Fawcett  and  Gary 
Brooks,  who  I  do  not  know,  in  1985 — and  I  want  to  submit  all  this 
for  the  record — Claudine  Weiher  got  performance — SES  perform- 
ance rating  was  outstanding,  got  a  bonus;  86,  outstanding,  got  a 
bonus;  87,  highly  successful,  no  bonus;  88,  highly  successful;  on  and 
on  until  1992,  highly  successful. 

John  Fawcett,  the  same  thing.  Not  applicable  in  the  early  years, 
but,  in  1988,  outstanding;  then  highly  successful,  highly  successful, 
highly  successful. 

Gary  Brooks  the  same  way,  highly  successful,  highly  successful, 
outstanding,  highly  successful,  highly  successful. 

We  went  back,  and  we  checked  all  of  the  other  SES  people 
throughout  the  Grovernment. 

Now,  we  now  know  that  the  proposed  performance  appraisals  for 
these  people,  are  now  going  to  be — or  we  are  led  to  believe — unsat- 
isfactory, which  is  the  lowest  performance  rating.  So  three  of  your 
SESers  are  potentially  getting  unsatisfactory  with  a  history  of  not 
having  anything  like  that.  Quite  the  opposite,  with  getting  very, 
very  high  ratings. 

When  we  checked  with  0PM  we  found  that  only  one  senior  exec- 
utive service  employee  out  of  7,100  received  an  unsatisfactory  rat- 
ing in  1992.  So  we  have  7,100  SESers  throughout  the  Government 
and  only  one  gets  that.  And  in  your  agency,  three  get  it.  How  do 
you  deal  with  that?  How  do  you  explain  that? 

Dr.  Peterson.  Well,  I  can't  comment,  obviously,  on  pending  per- 
sonnel actions,  and  all  the  personnel  ratings  are  indeed  still  pend- 
ing, but  I,  too,  was  amazed  when  I  read  the  report  that  only  one 
of  7,100  SESers  had  received  an  unsatisfactory  performance  rating, 
and  I,  too,  asked  0PM  whether  this  was  true;  and  I  was  told  it 
was. 

And  I  asked  why,  and  the  answer  was  because  the  normal  pat- 
tern is,  in  the  process  of  the  performance  rating,  some  sort  of  an 
accommodation  is  reached,  whether  it  is  a  retirement,  a  reassign- 
ment, a  resignation,  a  withdrawal  of  the  performance  rating  as 
planned  or  some  other  kind  of  accommodation.  And  so  the  number 
that  actually  has  gone  through  is  the  answer  they  told  me,  which 
was  one. 

I  do  think  this  makes  a  very  good  point,  however,  and  that  is 
that,  until  the  performance  rating  is  completed,  you  just  can't  talk 
about  it  because  it  is  not  done  until  it  is  done. 

Mr.  Wolf.  I  think  it  makes  a  good  point  that  you  are  batting 
much  higher  than  the  entire  Government.  That  is  HEW,  Labor,  De- 
fense and  throughout. 

Let  me  ask  you  another  question.  Did  you  or  any  other  official 
of  the  Archives  prepare  a  1993  performance  rating  for  the  three 
employees  in  late  October  or  November  which  were  different  from 
the  rating  for  the  same  rating  period  given  to  them  in  the  proposed 
performance  rating  which  they  received  in  January? 
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Dr.  Peterson.  Congressman,  very  respectfully,  I  just  don't  be- 
lieve that  5  U.S.C.  3303  permits  me  to  get  into  this  process  at  the 
time. 

Mr.  Wolf.  Well,  let  me  just  say — Mr.  Chairman,  I  am  asking 
and  I  am  officially  asking  today  that  the  IG  investigate  this.  These 
three  individual's  reputations  have  been  very  much  hurt  and  per- 
haps ruined. 

We  also  spoke  to  another  individual,  a  Diana  Duff.  She  was  an 
18-year  veteran  of  the  National  Archives,  served  as  a  Director  of 
the  National  Archives  Central  Plains  Region.  She  was  a  candidate 
for  the  National  Archivist.  In  fact.  House  majority  leader  Dick  Gep- 
hardt of  Missouri  wrote  a  letter  of  support  for  her  nomination  to 
the  White  House.  Her  reputation  has  now  been  hurt.  In  fact,  some 
would  say  it  was  actually  dirt,  based  on  what  she  has  gone 
through. 

You  have  had  four  IG  investigations  of  her,  is  that  accurate? 

Dr.  Peterson.  I  don't  know  that. 

Mr.  Wolf.  Well,  the  record  would  show  there  have  been  four. 

Dr.  Peterson.  I  am  sorry.  That  is  not  a  piece  of  information  I 
have. 

Mr.  Wolf.  I  think  the  only  way  that  we  can  remove  a  cloud  of 
doubt — and  I  don't  want  to  ruin  your  reputation,  and  I  don't  want 
to  ruin  anyone's  reputation,  and,  frankly,  I  will  submit  a  series  of 
questions  for  the  record  for  you  to  answer.  But  I  am  officially  join- 
ing today  Senator  Hatfield  asking  that  the  IG — if  four  IG  investiga- 
tions can  be  leveled  against  Diana  Duff — ^you  are  frowning. 

Dr.  Peterson.  I  just  don't  have  that  information. 

Mr.  Wolf.  Do  you  know  about  the  case  of  Diana  Duff?  Can  you 
tell  us  about  Diana  Duff? 

Dr.  Peterson.  I  am  trying  to  make  sure  I  am  on  firm  legal 
ground.  Yes,  I  can.  Let  me  tell  you  what  I  know. 

There  was  an  individual  who  worked  in  Kansas  City  who  was  a 
Special  Assistant  to  the  former  Archivist  of  the  United  States.  This 
individual  was  based  in  Kansas  City,  served  as  Special  Assistant 
to  the  Archivist  here. 

When  I  became  Acting  Archivist,  I  determined  that  I  did  not  re- 
quire a  Special  Assistant  to  the  Archivist  based  in  Kansas  City.  I, 
therefore,  took  the  appropriate  personnel  actions  to  have  that  indi- 
vidual reassigned  out  of  that  job.  I  canceled  the  job  of  Special  As- 
sistant to  the  Archivist  in  Kansas  City. 

That  meant  that  we  had  to  run  the  normal  procedure,  which  is 
that  that  individual  would  be  reassigned  to  the  job  to  which  all  of 
the  rights  entitled  him.  That  happened  to  be  the  job  that  was  en- 
cumbered at  that  point  by  Ms.  Duff.  What  we  did  was  we  added 
the  authority  to  hire  another  individual  in  Kansas  City  to  make 
sure  that  it  was  only  two  individuals  who  were  involved  in  this  and 
that  she  didn't  lose  her  job  and  no  one  else  did.  A  very  straight- 
forward story. 

Mr.  Wolf.  She  feels  that  her  reputation  has  been  very  much  ru- 
ined by  this.  And  is  there  a  lawsuit  pending? 

Dr.  Peterson.  I  have  no  idea. 

Mr.  Wolf.  You  have  no  idea  that  there  is  a  lawsuit  pending  by 
her? 

Dr.  Peterson.  No.  I  am  sorry. 
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Mr.  Wolf.  There  is.  Why  did  you  feel  it  necessary  to  hire  three 
people  from  the  White  House  rather  than  hiring  from  within? 

Dr.  Peterson.  Let  me  make  sure  that  we  are  talking  about  the 
same  thing.  There  are  three  Schedule  C  appointees  at  the  National 
Archives.  This  is  out  of  a  population  of  2,621  full-time  equivalents 
for  fiscal  year  1995.  So  out  of  2,621  FTEs,  there  are  three  Schedule 
Cs.  One  of  those  Schedule  Cs  predated  me.  I  did  not  hire  the  indi- 
vidual. There  are  two  that  I  did  hire. 

Let  me  tell  you  two  stories.  The  first  story  is  that  when  I  came 
to  the  job  as  Acting  Archivist,  there  was  an  individual  in  place  who 
was  a  Special  Assistant  to  the  Archivist,  and  basically  had  the  job 
of  being  the  White  House  liaison.  She  didn't  have  the  title  of  White 
House  liaison,  but  that  is  what  she  did. 

We  are  one  of  12  non-Cabinet  agencies  that  the  White  House  has 
determined  it  would  be  appropriate,  because  of  our  close  working 
relationship  with  the  White  House,  to  have  a  White  House  liaison 
to  handle  liaison  duties. 

This  individual  was  named  Mary  Ann  Smith,  and  she  was,  for 
all  practical  purposes,  the  White  House  liaison.  She  left  the  agency 
to  take  a  job  in  a  Cabinet  agency.  Thereafter,  I  was  asked  to  inter- 
view a  young  man  to  be  the  replacement  of  the  White  House  liai- 
son. He  is  indeed  a  Schedule  C.  His  name  is  Brian  Thompson.  So 
that  is  one. 

The  second  story  is  about  the  public  affairs  job.  We  had  a  long- 
time public  affairs  director  who  left  the  agency.  The  job  was  a  ca- 
reer job.  It  was  a  grade  14  job.  We  advertised  it.  We  advertised  it 
very  broadly.  We  got  a  number  of  applicants,  both  inside  the  agen- 
cy and  outside  the  agency.  We  looked  at  those  applications,  went 
through  them,  talked  to  some  people,  didn't  find  anyone  that  we 
thought  would  really  make  this  job  into  what  it  needs  to  be  for  an 
agency  like  ours,  which  is  absolutely  dedicated  to  serving  the  pub- 
lic. 

At  that  point,  the  person  who  was  serving  as  a  White  House  liai- 
son said  that  perhaps  we  could  get  some  people  who  are  interested 
in  a  Schedule  C  position.  I  don't  know  what  the  arrangements 
were,  but  I  ultimately  was  referred  a  list  of  four  individuals  to 
interview.  This  was  not  a  White  House  placement. 

I  was  able  to  interview  four  individuals.  I  determined  that  one 
of  those  individuals  was  someone  that  was  very  qualified  to  do  this. 
I  knew  some  of  the  references  because  she  had  previously  worked 
at  the  University  of  Michigan  and  former  Archivist  Robert  Warner 
is  now  at  the  University  of  Michigan.  And  I  determined  that  she 
was  indeed  the  right  person  for  this  job. 

It  was  not  a  White  House  placement.  I  had  a  choice,  and  I  made 
that  choice.  Those  are  our  three  Schedule  Cs. 

Mr.  Wolf.  Well,  I  think  there  are  so  many  questions — I  have  a 
number  of  others,  and  I  don't  want  to  take  the  committee's  time. 
I  think  there  is  a  potential  politicizing  of  the  agency.  And  is  the 
IG  here  today? 

Mr.  Justice.  Yes. 

Mr.  Wolf.  I  would  like  to  officially  request,  and  I  will  get  you 
a  letter  today  that  you  do  an  in-depth  investigation  and  just  kind 
of  let  the  chips  fall  where  they  may.  If  there  has  been  no  political 
involvement,  fine.  If  there  has — also,  I  will  give  to  you  a  copy  of 
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the  questions  that  we  are  going  to  submit  for  the  record  with  re- 
gard to  a  number  of  issues,  and  I  will  join  with  Senator  Hatfield 
who  has  asked.  I  would  just  ask  that  you  cooperate  with  the  IG  in 
every  way  possible. 

And,  Mr.  Chairman,  I  will  just  submit  the  rest  of  the  questions 
for  the  record.  There  are  a  number — some  are  perhaps  more — I 
don't  think  there  is  any  merit  publicly  to  be  putting  people  through 
these.  We  will  take  a  look  at  what  you  say.  We  will  just  turn  every- 
thing over  to  the  IG.  And  then  if  the  IG  could  get  back  to  the  com- 
mittee and  release  his  report,  we  will  just  take  a  look  at  it,  and 
I  yield  back  the  balance  of  my  time. 

Mr.  HOYER.  Thank  you. 

[The  questions  submitted  by  Congressman  Wolf  follow:] 
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The  Honorable  Frank  R.  Wolf 
House  Committee  on  Appropriations 
Subcommittee  on  Treasury,  Postal  Service,  and  General  Government 
Hearings  on  FY  1995  Appropriation  for  the 
National  Archives  and  Records  Administration 

Mr.  Chairman,  thank  you  for  yielding,  and  I  appreciate  your 
holding  this  important  hearing  today.   Mr.  Chairman,  on  March  9, 
1994,  I  wrote  Acting  Archivist  Trudy  Peterson  a  letter  in  which  I 
expressed  my  concern  about  reports  that  the  National  Archives  and 
Records  Administration  (NARA)  has  become  politicized.  It  has  been 
reported  that  career  civil  servants,  who  previously  had  exemplary 
civil  service  records,  are  being  forced  from  their  positions  because 
they  have  policy  differences  with  either  the  Acting  Archivist  or 
certain  staffers  on  the  Senate  Government  Affairs  Committee  or  both. 
I  am  concerned  that  this  infighting  is  disrupting  NARA' s  work  and  is 
denigrating  to  moral  within  the  Archives. 

I  ask  unanimous  consent  to  insert  into  the  record  a  copy  of  my 
letter  to  Ms.  Peterson  and  a  copy  of  her  response  at  this  point  in 
the  record. 
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Ms .  Trudy  Peterson 

Acting  Archivist 

National  Archives  and  Records  Administration 

Seventh  Street  and  Pennsylvania  Avenue 

Washington,  D.C.  20408 

Dear  Ms.  Peterson: 

As  a  member  of  the  Treasury,  Postal  Service,  and  General 
Government  (TPS)  appropriations  subcommittee,  I  am  deeply 
concerned  about  recent  press  reports  regarding  the  politicization 
of  the  National  Archives  and  Records  Administration  (NARA) . 
Since  I  became  a  member  of  Congress  in  1980,  I  have  remained 
committed  to  protecting  career  civil  servants  from  political 
pressure  and  coercion.   In  fact,  one  reason  a  professional  civil 
service  system  was  created  was  to  protect  the  dedicated  men  and 
women  who  work  for  the  federal  government  from  being  political 
pawns.   The  allegations  that  dedicated  career  civil  servants  are 
being  pushed  aside  to  make  room  for  political  appointees  is  of 
great  concern  and  should  be  addressed  immediately. 

Americans  are  wary  of  the  politicization  of  the  federal 
civil  service.   Not  only  must  federal  employees  be  protected  from 
undue  influence  or  coercion,  but  the  American  people  must  be 
confident  that  the  career  employees  of  the  federal  government 
execute  their  duties  in  a  professional,  unbiased,  nonpolitical 
manner.   Without  such  a  guarantee,  the  integrity  of  the  federal 
civil  service  is  compromised  and  in  doubt. 

The  National  Archives  performs  a  valuable  service  for  the 
American  people.   As  stewards  of  public  documents,  the  Archives 
is  entrusted  with  the  duty  to  professionally  manage  the  federal 
government's  valuable  papers,  recordings,  on  other  documentary 
material.   This  cannot  occur  if  partisanship  becomes  a  factor  in 
managing,  cataloging,  preserving,  or  releasing  those  important 
and  often  sensitive  materials. 

I  would  specifically  appreciate  your  response  to  the 
following  questions  regarding  the  alleged  political  maneuvering 
within  NARA.   If  any  of  the  requested  information  is  privileged 
under  the  Privacy  Act,  please  seek  the  consent  of  the  appropriate 
party  for  permission  to  release  the  answers  to  these  questions. 

1.    What  were  the  specific  procedures  followed  with  regard  to 
the  performance  appraisals  of  John  Fawcett,  Claudine  Weiher,  and 
Gary  Brooks  (please  submit  a  detailed  chronology)?  Were  they 
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Ms.  Trudy  Peterson 
March  9,  1994 
Page  2 

ever  notified  that  their  performance  for  1993  was  unsatisfactory? 
If  not,  what  is  the  required  procedure  for  notification  to  a 
Senior  Executive  who  may  have  an  unsatisfactory  rating 
forthcoming?  Who  prepared  their  performance  appraisals?  Who  was 
involved,  either  directly  or  indirectly,  with  preparing  or 
submitting  information  regarding  their  performance  appraisals? 
Did  you  or  any  other  official  at  NARA  engage  in  ex  parte 
communications  about  the  performance  of  these  employees  and  if 
so,  with  whom  was  there  ex  parte  communications,  and  what  was  the 
content  of  those  ex  parte  communications? 

2.  Please  supply  me  with  the  official  regulations  or  guidelines 
that  NARA  is  supposed  to  follow  in  preparing  performance 
appraisals. 

3 .  I  understand  that  at  least  one  of  the  above  named  employees 
has  filed  a  Freedom  of  Information  Act  request  to  receive  his  or 
her  performance  appraisal .   What  is  the  status  of  that/those 
request (s) ?   If  it  has  not  been  released,  why  has  it  not  been 
released? 

4.  What  political  appointments  have  been  made  since  you  became 
acting  Archivist?   Please  list  the  persons  hired,  their 
qualifications,  their  salaries,  their  job  descriptions,  the 
duration  of  employment,  and  their  past  employment  histories. 

5.  Did  these  new  hires  fill  existing  vacant  positions,  was 
there  a  restructuring  of  functions  which  transferred 
responsibilities  among  positions,  or  were  positions  created  for 
these  appointees? 

6.  Why,  given  the  dramatic  downsizing  of  the  government,  were 
outside  persons  hired  for  positions  that  have  traditionally  gone 
to  career  civil  servants?   How  many  positions  is  NARA  required  to 
reduce  pursuant  to  0PM  Director  King's  directive  to  reduce  the 
size  of  government?   Would  it  have  been  more  cost  effective  and 
efficient  to  promote  from  within  NARA?   Has  there  been  any 
duplication  of  functions  between  the  careerists  and  the  political 
appointees?  What  functions  have  been  transferred  from  the 
careerists  to  political  appointees?   Given  the  Vice  President's 
emphasis  on  reinventing  government,  how  does  this  dramatic 
restructuring  coincide  with  his  goals  of  downsizing,  and 
increasing  efficiency  and  effectiveness? 

7.  Have  any  of  these  new  hires  worked  in  the  Executive  Office 
of  the  President  in  either  an  official  or  voluntary  capacity? 

8.  Please  list  the  employees  of  NARA  involved  in  the  process  of 
recommending  a  new  Archivist  to  the  President.   What 
recommendations,  if  any,  have  been  made  to  the  White  House? 
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9.  According  to  The  Washington  Times,  eight  members  of  the 
Advisory  Committee  on  Presidential  Libraries  wrote  you  about 
their  concern  about  the  personnel  changes  at  NARA.   Please  supply 
me  with  a  copy  of  that  letter  and  any  correspondence  you  have  had 
with  the  Advisory  Committee  subsequent  to  their  letter.   I  am 
interested  in  hearing  your  response  to  the  Advisory  Committee's 
letter. 

10.  Please  supply  me  with  a  copy  of  the  Spring  1993  report  by 
the  President's  Council  on  Integrity  &  Efficiency  (PCIE)  of  NARA 
Management  Officials. 

As  you  know,  the  Archives  will  be  the  subject  of  a  TPS 
hearing  next  Wednesday,  March  16.   It  would  be  helpful  to  have 
the  answers  to  these  questions  prior  to  that  hearing. 

I  appreciate  your  attention  to  this  matter  and  look  forward 
to  seeing  you  at  the  hearing. 


FranJ  R.  Wolf 

r  of  Congress 
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Washington,  DC  20408 


MAR   I  5  1994 


The  Honorable  Frank  R.  Wolf 
House  of  Representatives 
Washington,  DC  20515-4610 

Dear  Mr.  Wolf: 

Thank  you  for  your  letter  of  March  9  concerning  issues  at  the 
National  Archives  and  Records  Administration.   As  a  career 
civil  servant  for  25  years,  I  share  your  commitment  to  a 
completely  non-political  civil  service.   I  have  dedicated  my 
entire  professional  career  to  the  National  Archives  and  I 
share  your  appreciation  for  its  critical  role  as  protector  of 
our  freedoms  and  our  system  of  government.   I  can  assure  you 
that  I  care  passionately  about  protecting  the  integrity  and 
professionalism  of  the  National  Archives. 

Since  I  became  Acting  Archivist  of  the  United  States  last 
March,  I  have  carried  out  my  responsibilities  to  the  best  of 
my  ability  and  without  fear  or  favor  to  any  interest  other 
than  what  I  thought  best  for  the  institution  and  our  service 
to  the  public.   In  the  past  year,  we  have  confronted  difficult 
problems.   But  we  have  faced  them  squarely  and  brought  needed 
change:  a  strategic  plan,  a  reinvention  task  force,  leadership 
in  information  technology  and  policy,  the  release  of  President 
Kennedy  assassination  records,  the  move  to  our  wonderful  new 
facility  in  College  Park. 

It  should  be  no  surprise  that  change  on  this  scale,  even  when 
for  the  better,  is  bound  to  create  stress  and  strain.   While  I 
welcome  a  public  discussion  about  our  direction  and  our  goals 
and  will  make  every  effort  in  this  response  to  be  as 
forthcoming  and  complete  as  possible,  I  am  not  able  to  provide 
specific  answers  on  pending  personnel  actions. 

1.   What  were  the  specific  procedures  followed  with  regard  to 
the  performance  appraisals  of  John  Fawcett,  Claudine  Weiher, 
and  Gary  Brooks  (please  submit  a  detailed  chronology)?   Were 
they  ever  notified  that  their  performance  for  1993  was 
unsatisfactory?   If  not,  what  is  the  required  procedure  for 
notification  to  a  Senior  Executive  who  may  have  an 
unsatisfactory  rating  forthcoming?   Who  prepared  their 
performance  appraisals?   who  was  involved,  either  directly  or 
indirectly,  with  preparing  or  submitting  information  regarding 
their  performance  appraisals?   Did  you  or  any  other  official 
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engage  in  ex  parte  communications  about  the  performance  of 
these  employees  and  if  so,  with  whom  was  there  ex  parte 
communications,  and  what  was  the  content  of  those  ex  parte 
communications? 

The  performance  appraisals  of  John  Fawcett,  Claudine  Weiher, 
and  Gary  Brooks  are  pending.   Consequently,  the  provisions  of 
5  U.S.C.  Sec.  3  303  prohibit  me  from  responding  to  your 
questions. 

2.  Please  supply  me  with  the  official  regulations  or 
guidelines  that  NARA  is  supposed  to  follow  in  preparing 
performance  appraisals. 

NARA's  instructions  on  performance  appraisal  are  found  in 
Chapter  430,  Performance  Management  System,  of  the  NARA 
Personnel  Manual.   A  copy  of  Chapter  430  is  enclosed  for  your 
information. 

3.  I  understand  that  at  least  one  of  the  above  named 
employees  has  filed  a  Freedom  of  Information  Act  request  to 
receive  his  or  her  performance  appraisal,   ffhat  is  the  status 
of  that/those  request (s)?   If  it  has  not  been  released,  why 
has  it  not  been  released? 

All  of  the  above  named  individuals  have  received  copies  of 
their  proposed  performance  appraisals.   They  did  not  need  to 
and  did  not  file  FOIA  requests  for  this  information.   Two  of 
the  individuals  have  filed  a  request  under  the  Freedom  of 
Information  Act  for  a  copy  of  the  report  of  the  Performance 
Review  Board  as  regards  their  individual  performance 
appraisals.   Their  requests  were  answered  within  the  time 
provided  by  law.   The  information  requested  was  not  provided, 
as  it  relates  to  the  deliberative  process  in  connection  with 
their  1993  performance  appraisals  which  are  not  as  yet 
completed.   As  required  by  law,  the  two  individuals  were 
advised  of  their  right  to  have  my  decision  reviewed  in  the 
Federal  District  Court  for  the  District  of  Columbia.   One  of 
the  individuals  has  filed  such  an  action  in  the  District 
Court . 

4.  What  political  appointments  have  been  made  since  you 
became  acting  Archivist?   Please  list  the  persons  hired,  their 
qualifications,  their  salaries,  their  job  descriptions,  the 
duration  of  employment,  and  their  past  work  histories. 

Since  I  became  Acting  Archivist  of  the  United  States  on  March 
25,  1993,  I  have  made  two  Schedule  C  appointments  -  Shirley 
Clarkson's  appointment  as  Director  of  Public  Affairs  and  Brian 
Thompson's  appointment  as  White  House  Liaison.   I  also 
approved  the  extension  of  Marianne  Smith's  temporary  Schedule 
C  appointment  for  a  period  of  12  0  days. 

Shirley  Clarkson  was  appointed  to  the  position  of  Supervisory 
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Public  Affairs  Specialist  at  the  GS-15  level  at  a  salary  rate 
of  $85,000  (current  salary  $88,596)  on  August  8,  1993.   She 
was  initially  given  a  new  temporary  Schedule  C  (NTC) 
appointment  for  a  period  of  120  days.   With  Office  of 
Personnel  Management  approval,  she  was  converted  to  an 
indefinite  (without  time  limitation)  Schedule  C  appointment  on 
December  7,  1993.   Prior  to  her  appointment  at  NARA,  Ms. 
Clarkson  served  as  a  Special  Assistant  to  the 
President/Associate  Director  in  the  Office  of  Presidential 
Personnel  and  as  Special  Assistant  to  the  Director,  Office  of 
Personnel,  Presidential  Transition.   From  1984  through  1992, 
Ms.  Clarkson  worked  at  the  University  of  Michigan  in  a  number 
of  positions  including  Assistant  to  the  Provost  and  Special 
Assistant  to  the  President.   Ms.  Clarkson 's  duties  at  Michigan 
included  directing  all  aspects  of  strategic  planning, 
communications,  and  media  and  constituent  relations  for  the 
President  of  the  University.   She  was  the  President's 
spokesperson,  advised  on  state  and  national  government 
relations  strategies,  and  directed  policy  research  and 
analysis  for  decision  making  and  communications.   She  was  also 
involved  in  planning  and  directing  educational,  research,  and 
service  programs. 

Brian  Thompson  was  appointed  to  the  Schedule  C  position  of 
White  House  Liaison  at  the  GS-14  level  on  November  29,  1993, 
at  a  salary  level  of  $56,627  (current  salary  $59,022).   Prior 
to  his  appointment  with  NARA,  Mr.  Thompson  served  as  a  Special 
Assistant  in  the  Office  of  Public  and  Consumer  Affairs,  U.S. 
Department  of  Energy.   Mr.  Thompson  previously  worked  in  the 
Office  of  Presidential  Personnel  as  the  Deputy  Director,  PA 
and  PAS,  in  the  Office  of  the  President-Elect  and  Vice 
President-Elect,  and  on  the  staff  of  the  Clinton/Gore  '92 
Committee.   He  also  was  an  office  director  at  the  Washington 
International  Studies  Council  and  worked  as  a  consultant  and 
speechwriter  in  the  Office  of  the  Secretary,  U.S.  Department 
of  Commerce,  George  Washington  University,  The  James  Clerk 
Maxwell  Foundation,  and  at  The  Center  for  a  New  Democracy.   He 
worked  as  an  assistant  to  former  CIA  Director  Stansfield 
Turner,  researching  and  editing  two  historical  books.   He  was 
involved  in  research  and  analysis  functions  while  employed  at 
the  Orkand  Corporation  and  the  CIA. 

Marianne  Smith  was  given  a  Temporary  Schedule  C  appointment  as 
Special  Assistant  to  the  Archivist  on  February  28,  1993.   This 
position  was  at  the  GS-14  level  with  a  salary  of  $56,627. 
Prior  to  her  appointment  at  NARA,  Ms.  Smith  worked  on  the 
Presidential  Transition,  as  the  Deputy  Campaign  Manager  of 
Missouri,  Clinton/Gore  Campaign,  and  on  the  Clinton/Gore 
Committee.   Previously,  she  worked  as  a  Senior  Associate  for 
the  Choate  Group  in  Boston,  MA.   During  her  three  years  with 
the  Choate  Group,  Ms.  Smith  conducted  public  affairs  and  media 
relations  on  behalf  of  business  and  industry  concerns  and 
represented  their  interests  before  state  and  local  agencies, 
and  legislative  bodies  and  committees.   Ms.  Smith  transferred 
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from  NARA  on  September  26,  199  3. 

Two  other  senior  appointments  that  have  been  made  since  I 

became  Acting  Archivist  are  those  of  William  H.  Gilcher  and 

his  replacement.  Marc  H.  Monheimer.   Both  were  appointed  to  a 

Senior  Executive  Service  (SES)  position  on  a  limited  term 

basis  for  a  period  of  six  months.   These  appointments  were  * 

made  with  the  approval  of  the  Office  of  Personnel  Management  i 

(0PM) .   Although  limited  term  appointments  in  the  SES  are  not  j 

considered  "political  appointments,"  I  am  including  this  j 

information  in  order  to  be  fully  responsive  to  your  request. 

William  Gilcher  was  given  an  SES  limited  term  appointment  for  i 

six  months  to  the  position  of  Senior  Advisor  to  the  Archivist  ■ 

on  August  8,  1993.   His  appointment  was  at  the  minimum  rate  ' 

for  SES  members  (ES-1) ,  $92,900.   Prior  to  his  appointment  to  [ 

this  position,  Mr.  Gilcher  served  as  a  Special  Government 
Employee  without  compensation  in  the  Office  of  Executive  i 

Personnel.   While  in  that  position,  he  was  involved  in  I 

directing  searches,  and  recommending  nominations  to  the  i 

President  with  regard  to  appointments  in  a  number  of  executive  1 
branch  agencies,  including  the  National  Archives.  Mr.  Gilcher  { 
has  also  been  involved  in  the  production  of  documentary  films,  ' 

including  films  concerning  historical  matters.   He  was  also 
employed  as  a  Producer/Writer  and  Assistant  Director  in  the  f 

Office  of  Graduate  Studies  at  the  University  of  Maryland.  ] 

Previously,  he  worked  at  the  National  Endowment  for  the 
Humanities  as  a  Media  Program  Officer.   Mr.  Gilcher  resigned 
to  accept  a  position  in  the  private  sector  on  October  24, 

1993.  i 

i 

Marc  Monheimer  succeeded  Mr.  Gilcher  in  the  position  of  Senior 
Advisor  to  the  Archivist.   He  was  given  an  SES  limited  term 
appointment  at  the  ES-1  salary  rate  of  $92,900  (currently 
$96,830)  effective  October  27,  1993.   Mr.  Monheimer  was  in 
private  practice  as  an  attorney  from  1958  through  1993. 
Immediately  before  his  appointment  at  NARA,  Mr.  Monheimer 
served  as  attorney  at  the  law  firm  of  Feldman,  Waldman  & 

Kline,  P.C.   He  has  extensive  experience  in  real  estate,  . 

corporate,  commercial,  partnership  and  tax  law.   During  the  ] 

period  1982-1985,  Mr.  Monheimer  was  a  Managing  Partner  for  the 
firm  of  Rosenman  and  Colin,  which  had  offices  in  San  j 

Francisco,  New  York,  and  Washington,  DC.  ; 

i 
5.   Did  these  new  hires  fill  existing  vacant  positions,  was  | 

there  restructuring  of  functions  which  transferred 
responsibilities  among  positions,  or  were  positions  created 
for  these  appointees? 

None  of  the  new  hires  were  appointed  to  existing  vacant 

positions  with  the  exception  of  Mr.  Monheimer  who  was 

appointed  Senior  Advisor  to  the  Archivist  in  the  position 

vacated  by  Mr.  Gilcher.   Mr.  Gilcher,  Ms.  Smith,  and  Mr. 

Thompson  were  appointed  to  newly  established  positions  as  | 
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noted  above. 

6.   Why,  given  the  dramatic  downsizing  of  the  government,  were 
outside  persons  hired  for  positions  that  have  traditionally 
gone  to  career  civil  servants?   How  many  positions  is  NARA 
required  to  reduce  pursuant  to  OFM  Director  King's  directive 
to  reduce  the  size  of  government?   Would  it  have  been  more 
cost  effective  and  efficient  to  promote  from  within  NARA?   Has 
there  been  any  duplication  of  functions  between  the  careerists 
and  the  political  appointees?   What  functions  have  been 
transferred  from  the  careerists  to  political  appointees? 
Given  the  Vice  President's  emphasis  on  reinventing  government, 
how  does  this  dramatic  restructuring  coincide  with  his  goals 
of  downsizing,  and  increasing  efficiency  and  effectiveness? 

One  must  look  at  the  circumstances  of  the  individual  positions 
involved  to  properly  answer  the  questions. 

The  position  of  Senior  Advisor  to  the  Archivist  position  is 
designed  as  a  temporary  position  established  to  assist  an 
Archivist  nominee  in  preparation  for  confirmation  hearings  and 
in  making  a  smooth  transition  to  the  position  of  Archivist. 
That  is  still  the  plan  for  this  temporary  position.   While  our 
continued  goal  at  the  National  Archives  is  to  streamline  our 
operations  and  comply  with  Director  King's  directive,  we  see 
this  as  a  function  and  a  position  that  will  only  exist  until  a 
new  Archivist  is  confirmed.   While  the  occupants  of  this 
position  have  assisted  in  a  variety  of  areas,  no  career 
functions  have  been  transferred. 

White  House  Liaison  (formerly  titled  Special  Assistant  to  the 
Archivist  when  occupied  by  Marianne  Smith)  is  a  position  that 
now  exists  at  NARA  as  a  means  of  improving  communications  with 
the  White  House.   The  National  Archives  is  one  of  12  non- 
cabinet  agencies  with  a  position  of  White  House  Liaison,  in 
all  cases  held  by  an  appointee  of  the  Administration.   By 
design,  this  position  does  not  replicate  or  replace  functions 
already  entrusted  to  employees  elsewhere  in  the  organization, 
but  adds  an  avenue  of  direct  communication  which  had  not 
previously  existed. 

Ms.  Clarkson  was  appointed  to  a  newly  established  Schedule  C 
position  as  Supervisory  Public  Affairs  Specialist,  GM-1035-15. 
This  position  had  previously  been  established  as  a  GM-14 
position  and  was  encumbered  by  a  competitive  service  employee 
who  had  previously  transferred  from  the  agency.   After  the 
departure  of  that  employee,  the  position  was  posted  as  a  GM-14 
vacancy  in  the  competitive  service  and  applicants  (both 
internal  to  NARA  and  external)  were  interviewed.   I  did  not 
feel  that  any  of  the  applicants  possessed  the  combination  of 
experience  and  vision  necessary  to  lead  a  successful  program. 

At  that  point,  Marianne  Smith,  Special  Assistant  to  the 
Archivist,  suggested  that  we  contact  the  White  House  for 
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referral  of  candidates  with  the  type  of  experience  and 
background  necessary  for  the  position.   Marianne  made  the 
contact  in  our  behalf  and  we  interviewed  a  series  of  four 
candidates,  finally  deciding  on  Shirley  Clarkson.   The 
position  of  Supervisory  Public  Affairs  Specialist,  GM-1035-15 
was  then  established  and  Ms.  Clarkson  was  hired. 

While  the  position  was  hired  at  a  higher  grade  level  than 
originally  advertised,  the  net  number  of  positions  was  not 
increased  by  this  position.   Further,  the  decision  to  hire 
from  outside  the  National  Archives  was  made  after  full 
consideration  of  inside  candidates  and  a  determination  that 
NARA  did  not  possess  the  skills  inhouse  to  carry^  out  the  job. 
Ultimately,  the  results  are  testament  to  the  fact  that  we  made 
the  correct  choice.   The  excellent  national  coverage  we  have 
received  on  the  move  to  Archives  II,  the  release  of  the 
President  Kennedy  assassination  materials,  and  many  of  our 
other  public  programs  is  a  testament  to  the  skills  of  Shirley 
Clarkson. 

7.  Have  any  of  these  new  hires  worked  in  the  Executive  Office 
of  the  President  in  either  an  official  or  voluntary  capacity? 

As  noted  above,  Mr.  Gilcher,  Ms.  Smith,  Ms.  Clarkson,  and  Mr. 
Thompson  held  positions  in  the  Executive  Office  of  the 
President. 

8.  Please  list  the  employees  of  NARA  involved  in  the  process 
of  recommending  a  new  Archivist  to  the  President.   What 
recommendations,  if  any,  have  been  made  to  the  White  House? 

Three  National  Archives  staff  members  or  former  staff  members 
have  assisted  the  Office  of  Presidential  Personnel  in 
connection  with  the  search  for  a  new  Archivist  of  the  United 
States.   They  are  William  Gilcher,  Marc  Monheimer,  and  Shirley 
Clarkson. 

I  am  not  involved  in  the  process  of  selecting  a  new  Archivist, 
nor  have  I  read  or  requested  to  read  any  correspondence 
relating  to  the  search  process  between  National  Archives  staff 
and  White  House  personnel  responsible  for  recommending  to  the 
President  a  person  to  be  nominated  for  the  position  of 
Archivist  of  the  United  States.   In  response  to  your  letter, 
both  Ms.  Clarkson  and  Mr.  Monheimer  have  told  me  that  they 
have  never  been  requested  to  make  a  recommendation  for 
nomination  to  the  position  of  Archivist  of  the  United  States. 

William  Gilcher  served  in  the  Office  of  Presidential  Personnel 
approximately  6  months  before  coming  to  the  National  Archives 
as  Senior  Advisor  to  the  Archivist.   Prior  to  his  arrival  at 
the  National  Archives,  he  had  been  involved  in  the  search 
process  for  an  Archivist  nominee  and  he  carried  this  activity 
with  him  while  he  was  at  the  Archives. 
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Shirley  Clarkson  reports  that  her  involvement  in  the  search 
for  a  new  Archivist  has  consisted  of  providing  information 
regarding  the  organizational  characteristics  of  and  issues 
confronting  the  National  Archives.   Marc  Monheimer  reports 
that  his  involvement  in  the  search  for  a  new  Archivist  has 
consisted  of  providing  information  regarding  the  statutory 
requirements  which  must  be  met  by  a  candidate  for  Archivist  of 
the  United  States;  the  organizational  characteristics  of  and 
issues  confronting  the  National  Archives;  and  the  views  and 
concerns  of  the  external  constituencies  of  the  National 
Archives,  required  by  law  to  be  considered  in  the  selection  of 
an  Archivist  of  the  United  States. 

Any  functions  that  Ms.  Clarkson  and  Mr.  Monheimer  have 
performed  in  this  regard  have  not  in  any  way  taken  away  from 
their  other  duties.   They  have  given  outstanding  service  to 
the  National  Archives  and  have  devoted  more  time  and  effort  to 
their  responsibilities  at  the  National  Archives  than  anyone 
could  reasonably  expect. 

9.  According  to  The  Washington  Times,  eight  members  of  the 
Advisory  Committee  on  Presidential  Libraries  wrote  you  about 
their  concern  about  the  personnel  changes  at  NARA.   Please 
supply  me  with  a  copy  of  that  letter  and  any  correspondence 
you  have  had  with  the  Advisory  Committee  subsequent  to  their 
letter.   I  am  interested  in  hearing  your  response  to  the 
Advisory  committee's  letter. 

While  I  too  have  read  the  reports  about  a  letter  from  the 
Advisory  Committee,  I  was  not  a  recipient  of  such  a  letter, 
nor  has  a  courtesy  copy  been  provided  to  me. 

10.  Please  supply  me  with  a  copy  of  the  Spring  1993  report  by 
the  President's  Council  on  Integrity  &  Efficiency  (PCIE)  of 
NARA  Management  Officials. 

A  copy  of  the  report  is  enclosed  as  requested. 

Congressman,  as  to  your  postscript  regarding  my  candidacy  for 
the  position  of  Archivist  of  the  United  States,  I  have  not  in 
any  way  campaigned  for  the  position  of  Archivist.   I  have  not 
made  one  decision  in  the  last  year  designed  to  rally  support 
or  even  to  increase  my  chances  of  becoming  the  permanent 
Archivist.   If  one  wanted  to  campaign  for  the  job,  taking  on 
some  of  the  challenges  that  I  have  faced  would  not  be  high  on 
one's  agenda.   I  have  been  too  busy  trying  my  best  to  do  the 
job,  than  to  have  enough  time  to  campaign  for  the  job. 
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If  I  may  provide  any  further  information  on  these  or  any 
questions,  please  give  me  a  call  or  have  your  staff  contact 
John  Constance,  Acting  Director,  Congressional  Affairs  at  501- 
5506. 


Sincerely, 


li-ZZ^^^o-c^ — ' 


TRUDy  HUSKAMP  PETERSON 

Acting  Archivist 

of  the  United  States 

Enclosures 
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Mr.  Chairman,  I  am  not  interested  in  getting  involved  in 
selecting  the  next  Archivist.   I  have  been  contacted  by  many  people, 
from  all  over  the  country  and  from  within  NARA,  who  issued  various 
opinions  on  the  politics  of  the  matter.   One  thing  is  clear,  career 
civil  servants  are  worried  that  there  jobs  are  in  jeopardy  should 
they  side  with  the  wrong  party  in  this  dispute.   Some  employees  have 
called  my  senior  legislative  assistant  and  have  not  left  their  names 
because,  while  they  want  this  problem  to  disappear,  they  fear 
reprisals.  Federal  employees  should  not  have  to  work  in  such  a 
hostile  work  environment. 

I  am  interested  in  finding  out  whether  coercive  pressure  is 
being  used  in  the  form  of  disciplinary  hearings  or  performance 
appraisals  to  rid  NARA  of  individuals  that  don't  necessarily  share 
the  same  policy  vision  for  NARA.   In  particular,  the  subcommittee 
must  determine  whether  personnel  processes  were  used  to  oust 
Claudine  Weiher,  head  of  special  and  regional  Archives,  John 
Fawcett,  head  of  the  Office  of  Presidential  Libraries,  and  Gary 
Brooks,  the  Archives'  general  counsel,  from  their  jobs.   Also,  many 
have  suggested  that  political  maneuvering,  from  Senate  congressional 
staff.  White  House  personnel,  and  other  groups,  have  begun  a 
campaign  to  remove  anyone  opposing  their  goals. 

Regarding  the  following  questions,  they  are  continuous  in 
nature.   Should  additional  information  come  to  your  attention  or 
circumstances  change  which  makes  information  previously  unavailable 
available,  the  witness  should  submit  the  information  to  the 
subcommittee  in  a  timely  fashion.  Also,  if  any  information  is 
confidential  because  its  release  would  violate  the  Privacy  Act  or 
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any  other  relevant  statute  pertaining  to  personal  information, 
please  obtain  the  consent  of  the  appropriate  party  to  release  that 
information  to  the  subcommittee. 

In  addition  to  submitting  the  answers  and  materials  that  I 
reqpaest  to  the  subcommittee,  also  please  submit  copies  of  those 
materials  directly  to  William  Moschella  of  my  office. 

Issue  1:   Performance  Appraisals  of  Claudine  Weiher,  John  Fawcett, 
and  Gary  Brooics . 

A.  With  respect  to  the  first  question  in  my  March  9,  letter, 
please  provide  the  answers  at  the  earliest  possible  time. 

B.  Let  the  record  show,  and  please  correct  me  if  I  am  wrong,  the 
following  SES  Performance  Rating  and  Bonus  Distribution  for  the 
employees  in  question: 


Claudine  Weiher 


Year 

1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 


SES  Performance  Rating 

Outstanding 
Outstanding 
Highly  Successful 
Highly  Successful 
Highly  Successful 
Highly  Successful 
Highly  Successful 
Highly  Successful 


Bonus  Distribution 

$4,500 
$3,525 
no  bonus 
$3,875 
$4,250 
$4,250 
$5,415 
no  bonus 


Year 


John  Fawcett 

SES  Performance  Rating 


Bonus  Distribution 


1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 


N/A 
N/A 
N/A 

Outstanding 
Highly  Successful 
Highly  Successful 
Highly  Successful 
Highly  Successful 


$5,500 
$4,000 
no  bonus 
no  bonus 
no  bonus 


1985 

198b 

1987 

1988 

1989 

1990 

1991 

1992 
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Gary  Brooks 

Year  SES  Performance  Rating     Bonus  Distribution 

N/A 

N/A 

N/A 

Highly  Successful         no  bonus 

Highly  Successful         no  bonus 

Outstanding  $4,000 

Highly  Successful         no  bonus 

Highly  Successful        no  bonus 

Please  explain  to  me  how  for  the  past  eight  years  these  career 
civil  servants  have  received  the  top  two  ratings- -outstanding and 
highly  successful- -and  now,  their  proposed  performance  appraisals 
are  unsatisfactory,  the  lowest  of  performance  ratings? 

Mr.  Chairman,  I  checked  with  0PM  and  found  out  that  only  one 
Senior  Executive  Service  employee  out  of  about  7,100  received  an 
unsatisfactory  rating  in  1992,  and  now  NARA,  a  medium  sized  agency, 
has  three  senior  executives  who  find  themselves  with  unsatisfactory 
ratings.  This  committee  needs  to  learn  why  there  has  been  a  sudden 
change  with  the  ratings. 

C.  Ms.  Peterson,  did  you  or  any  other  official  of  NARA  prepare 
1993  performance  ratings  for  the  three  employees  in  late 
October  or  November  of  1993  which  were  different  from  the 
ratings  for  the  same  rating  period  given  to  them  in  their 
proposed  performance  ratings  which  they  received  in  January. 

1.  If  the  earlier  ratings  were  different,  when  and  on  what 
basis  were  these  earlier  ratings  changed? 

2.  Were  these  earlier  prepared  ratings  sent  outside  the 
agency  for  review? 

D.  In  answer  to  my  third  question  in  my  March  9,  letter,  you 
informed  me  that  Ms.  Weiher,  Mr.  Fawcett,  and  Mr.  Brooks 
received  copies  of  their  proposed  performance  appraisals.  When 
did  they  receive  the  copies,  and  why  was  there  such  a  delay? 

E.  Two  of  the  individuals  in  question  asked  for  and  did  not 
receive  copies  of  the  report  of  the  Performance  Review  Board  as 
regards  their  individual  performance  appraisals.  Have  these 
reports  been  completed? 

1.  If  they  have  been  completed,  when  were  they  completed? 

2.  If  they  have  been  completed,  why  have  they  not  been 
provided  to  those  who  have  requested  them? 

3.  My  understanding  of  the  Freedom  of  Information  Act  (FOIA) 
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is  that  completed  reports  of  this  nature  are  not  exempt 
from  FOIA.   Please  explain  why  the  report,  if  complete, 
has  not  been  supplied  to  those  who  have  requested  them 
given  that  FOIA  requests  have  been  made  for  them.   I 
would  appreciate  a  legal  memorandum  on  this  issue. 

4.    If  the  reports  have  not  been  completed,  when  do  you 

expect  them  to  be  completed  and  will  you  provide  that 
information  to  those  employees  who  have  requested  the 
information  and  the  subcommittee? 

F.  Did  the  Performance  Review  Board  ever  recommend  that  the 
requesting  employees  receive  copies  of  the  Board's  report? 

1.    If  so,  when  did  they  make  the  recommendation,  and  what 
exactly  was  the  recommendation?  Please  provide  the 
subcommittee  with  the  appropriate  documentation. 

G.  What  is  the  composition  of  the  Review  Board?  In  other  words, 
how  many  are  in  agency  (who  are  they  and  what  are  there 
positions  within  the  agency?) ,  and  how  many  are  out  side  of  the 
agency  (who  are  they  and  what  do  they  do) ? 

7.    Who  selected  the  Review  Board  that  reviewed  the  appeals 
of  Ms.  Weiher,  Mr.  Brooks,  and  Mr.  Fawcett? 

H.    How  many  SES  level  officials  are  employed  by  NARA? 

1.  Of  the  SESers  at  NARA,  how  many  appealed  their  ratings  to 
the  Review  Board? 

2.  Did  any  of  the  members  of  the  Review  Board  appeal  their 
performance  ratings? 

Issue  2:   Recent  Political  Appointees 

In  my  March  9,  1994,  letter,  I  asked  you  about  recent  hires  to 
the  National  Archives  and  I  have  some  follow  up  questions. 

A.  What  was  NARA's  FTE  cap  for  Grade  14  and  above  for  FY  1992, 
1993,  and  1994? 

B.  How  many  FTE's,  particularly  Grade  14's  and  above,  is  NARA 
supposed  to  reduce  due  to  Director  King's  directive  to  reduce 
the  size  of  the  federal  workforce? 

C.  What  has  recently  been  done  in  FY  1994  to  meet  these  goals? 

D.  Is  it  true  that  NARA  has  gone  from  a  base  of  151  FTE's  in  Sept. 
1992  to  163  currently? 

Since  you  became  Acting  Archivist  on  March  25,  1993,  you  have 
hired  four  new  employees  from  outside  of  NARA  two  of  which  were 
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Schedule  C  appointments,  one  an  extension  of  a  previous  Schedule  C 
appointment,  and  two  were  given  SES  limited  term  appointments. 

According  to  the  answers  to  my  questions  all  of  these  new 
hires,  save  one,  worked  in  the  White  House  personnel  office 
previously  and  have  no  archival  experience. 

Shirley  Clarkson  was  appointed  to  the  newly  created  position  of 
Supervisory  Public  Affairs  Specialist  as  a  Schedule  C  appointee. 
Prior  to  her  appointment  at  NARA,  she  served  as  Special  Assistant  to 
the  President/Associate  Director  in  the  Office  of  Presidential 
Personnel  and  as  Special  Assistant  to  the  Director,  Office  of 
Personnel,  Presidential  Transition. 

E.    What  is  the  function  of  the  Supervisory  Public  Affairs 
Specialist? 

1.    How  many  applicants  were  there  for  the  job?  How  many 
from  within  NARA  and  how  many  outside  of  NARA? 

a .  How  many  rfere  interviewed  from  inside  NARA  and 
outside? 

b.  Did  you  interview  these  individuals  personally?, 

2  .    You  mentioned  in  your  response  to  my  letter  that  this 
position  was  listed  as  a  GM-14  in  the  competitive 
service.  How  was  the  position  advertised? 

a.    Did  anyone  from  NARA  contact  the  White  House  about 
this  newly  created  position? 

1.    If  so,  who  contacted  the  White  House  and  when? 

3.  Is  archival  experience  necessary  for  this  position? 

4.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't 
this  done? 

5.  Did  Ms.  Clarkson  have  a  background  check  run  on  her? 

a.  Was  her  background  check  approved  and  when  was  it 
approved? 

b.  Please  verify  for  the  subcommittee  that  he  did  not 
have  access  to  any  classified  or  otherwise 
restricted  information  until  any  and  all  personnel 
security  regulations  and  procedures  had  been 
properly  complied  with. 

6.  You  mention  in  your  response  to  my  letter  that  Ms. 
Clarkson  assisted  the  Office  of  Presidential  Personnel  in 
connection  with  the  search  for  a  new  Archivist  of  the 
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United  States.  What  was  the  nature  and  purpose  of  such 
contacts? 

a.  Was  Ms.  Clarkson  involved  with  the  search  for  the 
new  Archivist  when  she  worked  for  the  White  House? 

b.  Who  is  the  White  House  contact  person  on  the 
appointment  of  the  new  Archivist? 

Brian  Thompson  was  appointed  to  a  newly  created  Schedule  C 
position  as  White  House  Liaison.   Mr.  Thompson  previously 
worked  in  the  Office  of  Presidential  Personnel  as  the  Deputy 
Director,  PA  and  PAS,  in  the  Office  of  the  President-Elect  and 
Vice  President-Elect,  and  on  the  staff  of  the  Clinton/Gore  '92 
Committee. 

1.  How  many  applicants  were  there  for  the  jol}?  How  many 
from  within  NARA  and  how  many  outside  of  NARA? 

a.  How  many  were  interviewed  from  inside  NARA  and 
outside? 

b.  Did  you  interview  these  individuals  personally? 

a.    Did  anyone  from  NARA  contact  the  White  House  about 
this  newly  created  position? 

1.    If  so,  who  contacted  the  White  House  and  when? 

2.  Is  archival  experience  necessary  for  this  position? 

3.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't 
this  done? 

4.  Did  Mr.  Thompson  have  a  background  check  r\in  on  him? 

a.  Was  his  background  check  approved  and  when  was  it 
approved? 

b.  Please  verify  for  the  subcommittee  that  he  did  not 
have  access  to  any  classified  or  otherwise 
restricted  information  until  any  and  all  personnel 
security  regulations  and  procedures  had  been 
properly  complied  with. 

Marianne  Smith  was  given  a  temporary  Schedule  C  appointment  as 
Special  Assistant  to  the  Archivist  which  you  later  renewed. 
Ms.  Smith  worked  on  the  Presidential  Transition  as  the  Deputy 
Campaign  Manager  of  Missouri,  Clinton/Gore  Campaign,  and  on  the 
Clinton/Gore  Committee. 

1.    How  many  applicants  were  there  for  the  job?  How  many 
from  within  NARA  and  how  many  outside  of  NARA? 
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a.  How  many  were  interviewed  from  inside  NARA  and 
outside? 

b.  Did  you  interview  these  individuals  personally? 

2  .    How  was  the  position  advertised? 

a.    Did  anyone  from  NARA  contact  the  White  House  about 
this  newly  created  position? 

1.    If  so,  who  contacted  the  White  House  and  when? 

3 .  Is  archival  experience  necessary  for  this  position? 

4.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't 
this  done? 

5 .  Did  Ms .  Smith  have  a  background  check  run  on  her? 

a.  Was  her  background  check  approved  and  when  was  it 
approved? 

b.  Please  verify  for  the  subcommittee  that  she  did  not 
have  access  to  any  classified  or  otherwise 
restricted  information  until  any  and  all  personnel 
security  regulations  and  procedures  had  been 
properly  complied  with. 

William  Gilcher  was  given  a  SES  limited  term  appointment  as 
Senior  Advisor  to  the  Archivist.  Mr.  Gilcher  served  as  a 
Special  Government  Employee  without  compensation  in  the  Office 
of  Executive  Personnel.  While  in  that  position,  he  was 
involved  in  directing  searches,  and  recommending  nominations  to 
the  President  with  regard  to  appointments  in  a  number  of 
executive  branch  agencies,  including  the  National  Archives. 
What  is  the  function  of  the  Senior  Advisor  to  the  Archivist  and 
why  was  this  new  position  created? 

1.    How  many  applicants  were  there  for  the  job?  How  many 
from  within  NARA  and  how  many  outside  of  NARA? 

a.  How  many  were  interviewed  from  inside  NARA  and 
outside? 

b.  Did  you  interview  these  individuals  personally? 

2  .    How  was  the  position  advertised? 

a.    Did  anyone  from  NARA  contact  the  White  House  about 
this  newly  created  position? 

1.    If  so,  who  contacted  the  White  House  and  when? 
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3  .    Is  archival  experience  necessary  for  this  position? 

4 .  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't 
this  done? 

5.  Did  Mr.  Gilcher  have  a  background  check  run  on  him? 

a.  Was  his  background  check  approved  and  when  was  it 
approved? 

b.  Please  verify  for  the  subcommittee  that  he  did  not 
have  access  to  any  classified  or  otherwise 
restricted  information  until  any  and  all  personnel 
security  regulations  and  procedures  had  been 
properly  complied  with. 

6.  You  mention  in  your  response  that  Mr.  Gilcher  assisted 
the  Office  of  Presidential  Personnel  in  connection  with 
the  search  for  a  new  Archivist  of  the  United  States. 
What  was  the  nature  and  purpose  of  such  contacts? 

a.    What  was  the  level  of  Mr.  Gilcher' s  involvement  with 
the  search  for  the  new  Archivist  when  he  worked  for 
the  White  House? 

7.  Do  you  have  an  address  or  phone  number  for  Mr.  Gilcher  so 
that  the  subcommittee  can  follow-up  with  him  if  need  be? 

Marc  Monheimer  succeeded  Mr.  Gilcher  in  the  position  of  Senior 
Advisor  to  the  Archivist.  Mr.  Monheimer  did  not  have  previous 
White  House  connections  according  to  your  response  to  my 
letter;  however,  it  is  interesting  to  note,  that  he  is  the 
husband  of  a  Schedule  C  political  appointee  at  the  Department 
of  Transportation. 

1.  How  many  applicants  were  there  for  this  job  before  Mr. 
Monheimer  was  hired?  How  many  from  within  NARA  and  how 
many  outside  of  NARA? 

a.  How  many  were  interviewed  from  inside  NARA  and 
outside? 

b.  Did  you  interview  these  individuals  personally? 

2.  How  was  the  position  advertised? 

3.  Did  Mr.  Monheimer  have  a  background  check  run  on  him? 

a.  Was  his  background  check  approved  and  when  was  it 
approved? 

b.  Please  verify  for  the  subcommittee  that  he  did  not 
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have  access  to  any  classified  or  otherwise 
restricted  information  until  any  and  all  personnel 
security  regulations  and  procedures  had  been 
properly  complied  with. 

4.    You  mention  in  your  response  that  Mr.  Monheimer  assisted 
the  Office  of  Presidential  Personnel  in  connection  with 
the  search  for  a  new  Archivist  of  the  United  States.   He 
told  my  senior  legislative  assistant  via  telephone  that 
he  has  never  done  anything  with  regard  to  the  appointment 
of  an  Archivist.  What  was  the  nature  and  purpose,  if 
any,  of  contacts  with  the  White  House  regarding  a  new 
Archivist  of  the  United  States?  Please  explain  Mr. 
Monheimer' s  involvement  fully. 

a.    What  was  the  level  of  Mr.  Monheimer' s  involvement 

with  the  search  for  the  new  Archivist  when  he  worked 
for  the  White  House? 

Issue  3 :  RIF  of  Diana  Duff 

Diana  Duff  is  an  18  year  veteran  of  the  National  Archives  and  served 
as  the  Director  of  National  Archives--Central  Plains  Region.   I  have 
learned  that  she  was  a  candidate  for  National  Archivist.  In  fact. 
House  Majority  Leader  Dick  Gephardt  of  Missouri  wrote  a  letter  of 
support  for  her  nomination  to  Bruce  Lindsey,  assistant  to  the 
President  and  Director  of  Presidential  Personnel.  The  record  should 
show  that  Diane  Duff  received  an  outstanding  performance  appraisal 
in  1992.   Please  correct  the  record  if  that  is  incorrect. 

A.  When  was  the  last  RIF  NARA  was  involved  with  other  than  Diane 
Duff's  RIF? 

B.  Why  was  she  RIFed  and  what  other  options  were  considered? 

C.  Why  was  she  RIFed  to  a  lower  position?  Was  there  a  lateral 
move  that  she  could  make? 

D.  I  understand  that  Reed  Witaker  was  former  Archivist  Don 
Wilson's  special  assistant?  Why  was  Mr.  Witaker  bumped  from 
his  position? 

1.    Was  the  position  eliminated  when  Mr.  Wilson  left  NARA? 

E.  How  many  IG  investigations  were  initiated  against  Diane  Duff? 
When  were  they  initiated  and  why? 

1.    Are  the  IG  reports  for  these  investigations  complete?  If 
so  please  provide  them  to  William  Moschella  of  my  staff 
and  provide  a  summary  of  the  findings  for  the  record. 

F.  Has  NARA  reached  a  settlement  with  Diana  Duff  over  her  RIF? 
1.    What  are  the  terms  of  the  settlement,  if  any? 
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a.  What  is  the  timetable  for  NARA's  complying  with  the 
settlement? 

b.  Are  there  any  outstanding  problems  delaying 
compliance  with  any  settlement  agreement? 

G.    Does  Diana  Duff  have  a  lawsuit  pending  against  NARA? 

1.    If  she  has  a  lawsuit  pending,  what  is  the  status  of  the 
lawsuit? 

Issue  4:  Presidential  Libraries 

I  have  become  aware  that  during  your  tenure  as  Acting 
Archivist,  you  attempted  to  release  certain  documents  relating  to 
the  Presidency  of  Richard  Nixon. 

A.    Please  detail  the  circumstances  surrounding  the  release  of  the 
Nixon  documents?  Explain  fully. 

1.  Why  did  you  try  to  release  them?  Was  there  a  recjuest  for 
the  documents? 

2.  Who  objected  to  the  release  of  the  documents? 

3.  Was  there  a  lawsuit  regarding  this  action? 

a.    If  there  was  a  lawsuit,  who  filed  it  and  what  was 
the  outcome? 

4.  What  was  the  official  Justice  Department  position 
regarding  release  of  the  documentation?  Please  provide 
the  subcommittee  copies  of  any  Justice  Department 
communication  regarding  this  situation. 

4.    Were  you  advised  from  within  NARA  that  this  was  a  not 
consistent  with  the  law  regulating  documents  of  former 
presidents? 

a.    Who  from  within  NARA  discouraged  you  from  taking 
this  course  of  action? 

Issue  5:   16  Investigation 

Senator  Hatfield  requested  that  the  Inspector  General  investigate 
many  of  the  issues  raised  in  these  questions.  What  is  the  status  of 
the  IG  report  and  when  will  it  be  forthcoming?  If  there  is  no  IG 
investigation  pending  into  these  matter,  what  is  the  reason  that 
they  are  not  being  looked  into? 
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Issue  6:   POW-MIA  Documents 

I  understand  there  are  30,000  pages  of  documents  that  have  not 
been  declassified  regarding  POW-MIA  issues  that  President  Clinton 
said  in  November  1993  had  been  declassified.  Also,  documents  from 
the  Senate  Select  Committee  on  POW-MIA  affairs  were  supposed  to  be 
declassified. 

1.  When  will  all  the  documents  be  declassified? 

2.  What  is  the  timetable  for  allowing  public  scrutiny  of  the 
documents? 

3.  Why  has  there  been  such  a  delay  in  declassifying  the  documents? 
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QOESTIONS  SOBMITTED  EX>R  THE  RECORD  BY  CONGRESSMAN  WOLF 

Issua  1:   PERFORMANCE  APPRAISALS  OF  CLAUDINE  HEIHER, 
JOHN  FAHCETT,  AND  GARY  BROOKS. 

The  performance  appraisals  of  Claudine  Weiher,  John  Fawcett,  and 
Gary  Brooks  are  still  pending  and  I  am  prohibited  from  responding 
under  the  provisions  of  5  U.S.C.  Sec.  3303. 

Issue  2:   RECENT  POLITICAL  APPOINTEES 

NABA  FTE  LEVEL 

Question.  What  was  NARA's  FTE  cap  for  Grade  14  and  above  for  FY 
1992,  1993,  and  1994? 

Answer:  Executive  Order  12839  -  Reduction  of  100,000  Federal 
Positions  dated  February  10,  1993,  provides  that  at  least  10 
percent  of  the  reductions  shall  come  from  the  Senior  Executive 
Service,  GS-15,  GS-14  levels  or  equivalent.  NARA's  10  percent 
share  of  the  required  FTE  reduction  is  eleven  (11) .  The  Executive 
Order  calls  for  these  reductions  to  be  made  over  fiscal  years  1993, 
1994,  and  1995.  0MB  Bulletin  93-08:  Reduction  of  100,000  Federal 
Positions,  which  provides  the  instructions  on  implementing  mandated 
reductions,  was  issued  in  March,  1993.  It  was  at  that  time  that 
the  actual  baseline  was  provided.  No  cap  existed  for  1992  as  the 
baseline  was  not  established  until  the  0MB  Bulletin  was  issued  in 
March,  1993.  The  reduction  of  eleven  FTE  from  the  Senior  Executive 
Service  and  the  GS-14  and  15  levels  is  to  be  met  by  the  end  of  FY 
1995. 

Question.  How  many  FTE's,  particularly  Grade  14's  and  above,  is 
NARA  supposed  to  reduce  due  to  Director  King's  directive  to  reduce 
the  size  of  the  Federal  workforce? 

Answer:   Eleven 

Question.  What  has  recently  been  done  in  FY  1994  to  meet  these 
goals? 

Answer.  On  December  3,  1993,  I  instituted  a  freeze  on  recruitment 
and/or  promotion  actions  for  positions  at  the  GS-14  and  above 
level.  The  only  exceptions  made  to  that  freeze  have  been  for  the 
then  vacant  positions  of  Director  of  Personnel  and  Director  of  the 
Equal  Employment  Opportunity  and  Diversity  Programs  and  for  a 
Counsel  on  Procurement  Initiatives.  These  positions  are  now 
filled. 

Question.  Is  it  true  that  NARA  has  gone  from  a  base  of  151  FTE's 
in  September  1992  to  163  currently? 

Answer:  Yes.  However,  the  baseline  of  September,  1992  was  not 
established  until  March  of  1993.   During  this  time  period  several 


775 


employees  filling  existing  vacant  positions  were  hired  at  these 
grade  levels.  In  addition,  the  National  Archives  has  been  at  the 
center  of  several  important,  new,  mandatory  initiatives.  These 
include  the  opening  of  the  new  Archives  II  facility  in  College 
Park,  Maryland,  the  establishment  of  the  Bush  Presidential  Library 
project  in  College  Station,  Texas,  implementation  of  the  President 
John  F.  Kennedy  Assassination  Materials  Act,  creation  of  a  new 
Equal  Employment  Opportunity  and  Diversity  Program,  and  significant 
strengthening  of  the  Office  of  the  Inspector  General. 

SHIRLEY  CLARKSON,  SUPERVISORY  PUBLIC  AFFAIRS  SPECIALIST 

Question.  What  is  the  function  of  the  Supervisory  Public  Affairs 
Specialist? 

Answer.  A  copy  of  the  current  position  description  is  attached  for 
your  information. 

[The  information  follows:) 

Question.   How  many  applicants  were  there  for  the  job? 

Answer.  A  total  of  60  applicants  applied  for  the  position  of 
Supervisory  Public  Affairs  Specialist,  GM-1035-14. 

Question.   How  many  from  within  NAKA  and  how  many  from  outside? 

Answer.  Only  one  applicant  was  from  within  NARA  and  59  were  from 
outside . 

Question.   How  many  were  interviewed  from  inside  NARA  and  outside? 

Answer.   Approximately  12. 

Question.   Did  you  interview  these  individuals  personally? 

Answer.  No.  Approximately  12  applicants  were  interviewed  by 
Raymond  Mosely,  Chief  of  Staff,  and  approximately  5  of  the  12  were 
interviewed  by  Mr.  Mosely  and  Marianne  Smith,  Special  Assistant  to 
the  Archivist. 

Question.   How  was  the  position  advertised? 

Answer.  The  position  was  advertised  as  a  GM-14  position  in  the 
competitive  service.  The  announcement  was  open  to  applicants  with 

civil  service  status,  nationwide. 

Question.  Did  anyone  from  NARA  contact  the  White  House  about  this 
newly  created  position? 

Answer.   Yes. 

Question.   If  so,  who  contacted  the  White  House  and  when? 
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Supervisory  Public  Affairs  Specialist  (Dlree-tor.  Public  Affairs 
Staff K  GM-1035-15 

PRINCIPAL  DUTIES  AND  RESPONSIBILITIES 

Under  the  general  direction  of  the  Archivist  of  the  United 
States,  the  incumbent  is  responsible  for  the  day  to  day  operation 
and  management  of  the  Public  Affairs  Staff  for  the  National 
Archives  and  Records  Administration  ( NARA ) .   Primary  areas  of 
responsibility  include:  1)  media  relations;  2)  special  events;  3) 
dedications  and  ground  breakings;  and  4)  media  training  for 
internal  staff. 

In  order  to  effectively  carry  out  the  duties  of  Director  of 
Public  Affairs,  the  incumbent  must  have  a  confidential 
relationship  with  the  Archivist  of  the  United  States  and  be  fully 
aware  of  the  Archivist's  political,  personal,  and  management 
philosophies.   The  incumbent  is  required  to  speak  for  and 
represent  the  Archivist  in  contacts  with  NARA  staff  and  outside 
parties  on  matters  of  personal  interest  to  the  Archivist. 

As  directed  by  the  Archivist,  incumbent  serves  as  the 
spokesperson  for  the  National  Archives  and  Records 
Administration,  and  in  such  capacity  is  responsible  for 
responses  to  media  inquiries  received  by  the  Agency. 
Incumbent  is  also  responsible  for  maintaining  close 
relationships  with  media  personnel  assigned  to  cover  the 
Agency ' s  activities  in  order  to  better  assess  their  needs 
with  respect  to  coverage  of  NARA  events  and  Issues. 

Directs  the  preparation  of  or  reviews  and  clears  all  press 
releases,  publications,  films,  television  and  radio 
announcements  directed  to  the  public  or  outside  groups 
interested  in  the  activities  of  NARA. 

Prepares  or  oversees,  as  applicable,  the  preparation  of 
speeches,  statements  and  articles  for  the  Agency. 

Responsible  for  coordinating  special  events  and  activities 
including  dedications  and  ground  breakings  of  the  Agency. 
Assists  with  the  planning,  research,  writing,  editing  and 
presentation  of  special  Informational  materials  and  events 
for  special  occasions  such  as  the  Fourth  of  July,  Veterans 
Day,  ground  breaking  ceremonies  for  new  facilities. 

Identifies  media  training  needs  for  NARA  staff.   In  this 
capacity  arranges  training  opportunities  for  staff  who  deal 
with  the  media,  testify  before  various  committees  of  both 
Houses  of  Congress,  serve  on  public  panels  or  forums, 
deliver  speeches  before  groups. 
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KNOVa,EI>GE  REQUIRED 

Mastery  of  communications  principles,  methods,  practices  and 
techniques;  analytical  methods,  and  interpersonal  relations 
practices.   Skill  to  apply  this  mastery  in  developing,  planning, 
integrating,  evaluating  and  carrying  out  the  overall  public 
affairs  program. 

Knowledge  and  skill  to  advise  staff  within  the  Agency  on  issues 
and  techniques  involving  the  application  of  communication 
practices  in  developing  or  enhancing  public  affairs  matters 
involving  interaction  with  the  Agency's  constituents. 

Knowledge  and  skill  sufficient  for  advising  top  management 
officials  on  aspects  of  the  public  affairs  programs,  recommending 
strategies. 

Knowledge  of  the  National  Archives  and  Records  Administration 
overall  mission  and  its  specific  programs  and  responsibilities. 

SUPERVISORY  CONTROLS 

The  Archivist  of  the  United  States  provides  general  guidance  and 
policy  direction  defining  the  incumbent's  responsibilities  in 
terms  of  mission,  function,  and  program  priorities.   The 
incumbent  is  responsible  for  independently  planning,  designing 
and  carrying  out  the  public  affairs  program  of  the  Agency. 

GUIDELINES 

The  incumbent  is  guided  by  general  policy  statements  and 
statutory  mandates  but  there  are  no  precedents  applicable  to 
unusual  or  sensitive  public  affairs  issues  or  problems.   The 
individual  must  use  seasoned  Judgment  in  interpreting  and 
adapting  existing  precedents  and  using  them  as  a  foundation  for 
creating  methods  appropriate  to  specific  issues  or  problems. 

The  work  affects  the  Agency's  public  image  and  enhances 
understanding  of  Agency's  mission. 

COMPLEXITY 

Decisions  made  by  the  incumbent  require  the  analysis  of  difficult 
and  complex  public  affairs  problems  and  issues  and  determining 
new  approaches  to  be  used.   Incumbent  monitors  public  reaction 
through  analysis  of  written  and  oral  presentations  or 
interpersonal  involvement.   Incumbent  develops  new  communications 
strategies  for  the  media,  the  general  public  and  special  interest 
groups . 


779 


SCOPE  AND  EFFECT 

The  purpose  of  the  work  Is  to  plan,  conduct  and  evaluate  a  public 
affairs  program  for  the  National  Archives  and  Records 
Administration.   This  Includes  the  Identification  of  the  causes 
or  reasons  for  public  misunderstanding  or  Indifference  to 
activities,  programs,  and  policies  and  also  the  development  of 
alternative  communications  strategies  that  enable  the  agency  to 
establish  and  maintain  mutual  understanding  with  the  general 
public.  Congress,  media  and  other  specialized  groups. 

The  work  requires  continuing  efforts  In  developing,  evaluating 
and  Integrating  various  public  affairs  activities  Into  a  unified 
communications  plan  that  facilitates  the  achievement  of  program 
objectives.   The  work  affects  the  Agency's  ability  to  achieve 
goals . 

CONTACTS 

Personal  contacts  are  with  members  of  the  news  media,  members  of 
Congress,  print  media  personnel,  academics,  and  the  general 
public.   These  contacts  are  not  necessarily  routinely 
established.   The  purpose  of  each  contact  Is  different  and  the 
roles  are  established  during  each  specific  contact. 

PURPOSE  OF  CONTACTS 

The  purpose  of  contacts  Is  to  explain,  relate  and  defend  the 
Archivist's  position  on  significant  or  controversial  agency 
actions  or  decisions. 

PHYSICAL  DEMANDS 

The  work  requires  a  minimum  of  physical  exertion. 

WORK  ENVIRONMENT 

Work  Is  performed  In  an  office  setting. 

This  is  a  public  trust  position  which  has  the  potential  for  action  or  inaction 
to  affect  the  integrity,  efficiency,  or  effectiveness  of  assigned  government 
activities. 
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Answer.  When  NARA  was  unsuccessful  at  filling  the  job  at  the  GM-14 
level  in  the  competitive  service,  Marianne  Smith,  then  Special 
Assistant  to  the  Archivist,  contacted  the  White  House  for  a  list  of 
candidates  with  more  national  public  affairs  experience. 

Question.   Is  archival  experience  necessary  for  this  position? 

Answer.  The  Office  of  Personnel  Management  qualifications 
standards  for  Public  Affairs  Specialist  positions  require 
applicants  to  have  experience  in  the  public  affairs  field. 
Applicants  are  not  required  to  have  archival  experience. 

Question.  Would  it  have  been  more  cost  effective  to  hire  from 
within  given  the  current  downsizing?  Why  wasn't  this  done? 

Answer.  The  position  was  posted  in  the  competitive  service  and 
internal  candidates  for  the  position  were  interviewed.  When  it  was 
determined  that  no  internal  candidate  had  the  requisite  management 
experience,  an  outside  candidate  was  chosen. 

Question.   Did  Ms.  Clarkson  have  a  background  check  run  on  her? 

Answer.  Ms.  Clarkson' s  position  is  designated  as  a  Moderate  Risk 
Public  Trust  position  and  does  not  require  access  to  classified 
information.  A  Limited  Background  Investigation  (LBI)  must  be 
conducted  on  employees  who  fill  Moderate  Risk  Public  Trust 
positions.  Ms.  Clarkson  has  provided  the  necessary  forms  for 
conducting  such  an  investigation  and  the  work  is  in  process. 

Question.  Was  her  background  check  approved  and  when  was  it 
approved? 

Answer.   The  LBI  has  not  been  completed. 

Question.  Please  verify  for  the  Subcommittee  that  she  did  not  have 
access  to  any  classified  or  otherwise  restricted  information  until 
any  and  all  personnel  security  regulations  and  procedures  had  been 
properly  complied  with. 

Answer.  Given  the  nature  of  Ms.  Clarkson' s  position,  she  has  not 
had  access  to  any  classified  or  otherwise  restricted  information. 

Question.  You  mention  in  response  to  my  letter  that  Ms.  Clarkson 
assisted  the  Office  of  Presidential  Personnel  in  connection  with 
the  search  for  a  new  Archivist  of  the  United  States.  What  was  the 
nature  and  purpose  of  such  contacts? 

Answer.  Ms.  Clarkson  reports  that  her  involvement  in  the  search 
for  a  new  Archivist  consisted  of  providing  information  regarding 
the  organizational  characteristics  of  and  issues  confronting  the 
National  Archives. 

Question.  Was  Ms.  Clarkson  involved  with  the  search  for  the  new 
Archivist  when  she  worked  for  the  White  House? 
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Answar.  Ms.  Clarkson  states  that  she  was  not  involved  in  the 
search  for  the  new  Archivist  when  she  worked  for  the  White  House. 

Question.  Who  is  the  White  House  contact  person  on  the  appointment 
of  the  new  Archivist? 

Answer.  Ms.  Jan  0.  Piercy,  Deputy  Director,  Office  of  Presidential 
Personnel . 

BRIAN  THCMPSOH,  WHITE  BOUSE  LIAISON 

Question.  How  many  applicants  were  there  for  the  job  of  White 
House  liaison  [at  the  time  Mr.  Brian  Thompson  was  appointed]?  How 
many  from  within  NARA  and  how  many  outside  of  NARA? 

Answer.  The  position  of  White  House  Liaison  is  a  Schedule  C 
appointee  of  the  Administration.  The  position  exists  in  the 
National  Archives  and  11  other  non-cabinet  level  agencies.  I  am 
not  familiar  with  the  internal  selection  process  undertaken  by  the 
White  House,  but  in  the  case  of  Brian  Thompson  and  his  predecessor 
in  function,  Ms.  Marianne  Smith,  they  were  the  only  candidates 
referred  for  the  position.  By  definition.  Schedule  C  appointments 
are  made  from  outside  the  agency  and  outside  the  competitive 
service. 

Question.   How  many  were  interviewed  from  inside  NARA  and  outside? 

Answer.  As  stated  above,  as  is  the  case  with  Schedule  C 
appointments,  no  inside  candidates  were  interviewed  and  only  one 
candidate  from  outside  the  agency  was  referred  by  the  White  House. 

Question.   Did  you  interview  these  persons  personally? 

Answer.   I  interviewed  the  candidate  who  was  referred. 

Question.  Did  anyone  from  NARA  contact  the  White  House  about  this 
newly  created  position? 

Answer.   Not  that  I  am  aware  of. 

Question.   If  so,  who  contacted  the  White  House  and  when? 

Answer.   Not  applicable. 

Question.   Is  archival  experience  necessary  for  this  position? 

Answer.  Archival  experience  is  not  necessary  for  this  position. 
The  position  involves  communication  and  coordination  of  issues  of 
concern  to  the  National  Archives,  but  is  not  a  program  management 
or  policy  making  position. 

Question.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't  this  done? 
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Answer.  The  position  of  White  House  Liaison  is  a  Schedule  C 
appointee  of  the  Administration.  The  position  exists  in  the 
National  Archives  and  11  other  non-cabinet  level  agencies.  I  am 
not  familiar  with  the  internal  selection  process  undertaken  by  the 
White  House,  but  in  the  case  of  Brian  Thompson  and  his  predecessor 
in  function,  Ms.  Marianne  Smith,  they  were  the  only  candidates 
referred  for  the  position.  By  definition,  Schedule  C  appointments 
are  made  from  outside  the  agency  and  outside  the  competitive 
service. 

Question.   Did  Mr.  Thompson  have  a  background  check  run  on  him? 

Answer.  Mr.  Thompson's  position  is  designated  as  a  Critical- 
Sensitive  position  requiring  access  to  classified  information  up  to 
and  including  Top  Secret.  A  Single  Scope  Background  Investigation 
(SBI)  must  be  conducted  on  employees  in  Critical-Sensitive 
positions.  A  waiver  permitting  Mr.  Thompson  to  enter  on  duty  prior 
to  completion  of  the  required  investigation  was  granted  based  on  a 
favorable  telephonic  National  Agency  Check  (NAC)  on  December  2, 
1993.  Access  to  classified  material  is  not  permitted  until  the 
background  investigation  is  completed.  Mr.  Thompson  has  submitted 
the  necessary  forms  for  conducting  such  an  investigation  and  the 
work  is  in  process. 

Question.  Was  his  background  check  approved  and  when  was  it 
approved? 

Answer.   The  SBI  has  not  been  completed. 

Question.  Please  verify  for  the  Subcommittee  that  he  did  not  have 
access  to  any  classified  or  otherwise  restricted  information  until 
any  and  all  personnel  security  regulations  and  procedures  had  been 
properly  complied  with. 

Answer.  Mr.  Thompson  does  not  have  access  to  classified  or 
otherwise  restricted  information. 

MARIANNE  SMITH,  SPECIAL  ASSISTANT  TO  THE  ARCHIVIST 

Question.  How  many  applicants  were  there  for  the  job  of  Special 
Assistant  to  the  Archivist  [when  Marianne  Smith  was  appointed]? 

Answer.  The  position  of  White  House  Liaison  (formerly  Special 
Assistant  to  the  Archivist)  is  a  Schedule  C  appointee  of  the 
Administration.  The  position  exists  in  the  National  Archives  and 
11  other  non-cabinet  level  agencies.  I  am  not  familiar  with  the 
internal  selection  process  undertaken  by  the  White  House.  Ms. 
Smith  joined  the  National  Archives  before  I  became  Acting 
Archivist,  but  as  in  the  case  of  Ms.  Smith's  successor,  Mr.  Brian 
Thompson,  I  have  no  reason  to  believe  that  more  than  one  candidate 
was  referred  for  the  position.  By  definition.  Schedule  C 
appointments  are  made  from  outside  the  agency  and  outside  the 
competitive  service. 
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Question.   How  many  were  interviewed  from  inside  NARA  and  outside? 

Answer.  As  stated  above,  as  is  the  case  with  Schedule  C 
appointments,  no  inside  candidates  were  interviewed  and  only  one 
candidate  from  outside  the  agency  was  referred  by  the  White  House. 

Question.   Did  you  interview  these  persons  personally? 

Answer.  Ms.  Smith  was  appointed  prior  to  my  tenure  as  Acting 
Archivist.   I  signed  one  extension  of  her  appointment. 

Question.   How  was  the  position  advertised? 

Answer.   I  do  not  know. 

Question.  Did  anyone  from  NARA  contact  the  White  House  about  this 
newly  created  position? 

Answer.   Not  that  I  am  aware  of. 

Question.   If  so,  who  contacted  the  White  House  and  when? 

Answer.   Not  applicable. 

Question.   Is  archival  experience  necessary  for  this  position? 

Answer.  Archival  experience  is  not  necessary  for  this  position. 
The  position  involves  communication  and  coordination  of  issues  of 
concern  to  the  National  Archives,  but  is  not  a  program  management 
or  policy  making  position. 

Question.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA.  given  the  current  downsizing?  Why  wasn't  this  done? 

Answer.  The  position  of  White  House  Liaison  is  a  Schedule  C 
appointee  of  the  Administration.  The  position  exists  in  the 
National  Archives  and  11  other  non-cabinet  level  agencies.  I  aim 
not  familiar  with  the  internal  selection  process  undertaken  by  the 
White  House,  but  in  the  case  of  Marianne  Smith  and  her  successor  in 
function,  Mr.  Brian  Thompson,  they  were  the  only  candidates 
referred  for  the  position.  By  definition.  Schedule  C  appointments 
are  made  from  candidates  outside  the  agency  and  outside  the 
competitive  service. 

Question.   Did  Ms.  Smith  have  a  background  check  run  on  her? 

Answer.  Ms.  Smith's  position  was  designated  as  a  Critical- 
Sensitive  position  requiring  access  to  classified  information  up  to 
and  including  Top  Secret.  A  Single  Scope  Background  Investigation 
(SBI)  must  be  conducted  on  employees  in  Critical-Sensitive 
positions.  A  waiver  permitting  Ms.  Smith  to  enter  on  duty  prior  to 
completion  of  the  required  investigation  was  granted  based  on  a 
favorable  telephonic  National  Agency  Check  (NAC)  on  February  26, 
1993.   Access  to  classified  material  is  not  permitted  until  the 


784 


background  investigation  is  completed.  The  SBI  was  completed  by 
0PM  on  August  24,  1993. 

Question.  Was  her  background  check  approved  and  when  was  it 
approved? 

Answsr.  Ms.  Smith's  SBI  was  favorably  adjudicated  by  the  NARA 
Personnel  Security  Office  on  September  2,  1993. 

Question.  Please  verify  for  the  Subcommittee  that  she  did  not  have 
access  to  any  classified  or  otherwise  restricted  information  until 
any  and  all  personnel  security  regulations  and  procedures  had  been 
properly  complied  with. 

Answer,  Ms.  Smith  did  not  have  access  to  any  classified  or 
otherwise  restricted  material  prior  to  September  2,  1993. 

WILLIAM  GILCHER,  SENIOR  ADVISOR  TO  THE  ARCHIVIST 

Question.  What  is  the  function  of  the  Senior  Advisor  to  the 
Archivist  and  why  was  this  new  position  created? 

Answer.  A  copy  of  the  current  position  description  is  attached. 
The  position  was  created  to  prepare  an  Archivist  nominee  for 
confirmation  hearings  and  to  assist  the  Acting  Archivist  and  the 
new  Archivist  in  the  transition  period. 

[The  information  follows:] 

Question.   How  many  applicants  were  there  for  the  job  [when  Mr. 
Gilcher  was  hired]?   How  many  from  within  NARA  and  how  many  from 
outside? 

Answer.   Only  one  person  was  referred  from  the  White  House. 

Question.   How  many  were  interviewed  from  inside  NARA  and  outside? 

Answer.  I  interviewed  the  person  that  was  referred  from  the  White 
House. 

Question.   Did  you  interview  these  individuals  personally? 

Answer.  I  interviewed  the  person  that  was  referred  from  the  White 
House. 

Question.   How  was  the  position  advertised? 

Answer.   I  do  not  know. 

Question.  Did  anyone  from  NARA  contact  the  White  House  about  this 
newly  created  position? 

Answer.   Not  that  I  am  aware  of. 


/ 
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Senior  Kdvlaor  to  the  Archivist  of  -the  United  States 


Serves  as  the  Senior  Advisor  to  the  Archivist  of  the  United 
States  In  the  direction  of  the  National  Archives  and  Records 
Administration  (NARA).   As  Senior  Advisor,  the  Incumbent 
provides  executive  level  advice  and  assistance  to  the 
Archivist  during  the  Presidential  transition  period.   Within 
NARA,  the  transition  period  Involves  a  transition  from  a 
career  Senior  Executive  Service  (SES)  Deputy  Archivist  who,  by 
law,  serves  as  Acting  Archivist  to  a  Presldentlally  appointed 
Archivist.   This  is  only  the  second  Archivist  of  the  United 
States  appointed  by  the  President  since  the  NARA  became  an 
independent  agency  In  1985. 

This  position  requires  a  confidential  relationship  with  the 
Archivist  of  the  United  States  since  the  Incumbent  is  expected 
to  reflect  the  Archivist's  views,  policies,  and  philosophies 
in  contacts  with  key  officials  in  other  agencies,  outside 
constituent  groups  and  agency  officials.   This  position  is 
established  as  an  SES  General  position  for  limited  term 
appointment . 

o    Participates  with  NARA's  congressional  liaison  staff  and 
the  Vfhite  House  in  preparing  the  President ' s  nominee  for 
Archivist  of  the  United  States  for  confirmation  by  the 
Senate.   Upon  Senate  confirmation  and  subsequent 
appointment  of  a  new  Archivist,  the  Incumbent  assists  the 
new  Archivist  In  assuming  his/her  full  range  of  duties 
and  responsibilities  as  head  of  NARA.   Provides  direction 
to  office  heads,  staff  directors,  and  other  senior  level 
staff  members  in  preparing  detailed  briefings  on  the  full 
range  of  Issues  facing  NARA.   Provides  advice  and 
recommended  solutions  to  a  wide  range  of  sensitive  Issues 
facing  NARA  in  the  Immediate  future.   These  Include  such 
matters  as  pending  litigation,  strategic  planning 
efforts,  relocation  to  Archives  II,  critical  reports  on 
NARA  management,  demands  of  special  interest  groups,  and 
an  expanded  mission  at  a  time  of  reduced  resources. 

o    Advises  the  Acting  Archivist  and  the  new  Archivist  on 

Issues  of  critical  Importance  to  the  continuing  integrity 
of  the  Agency,  including  structural,  organizational,  and 
personnel  Issues. 

o    Participates  with  key  NARA  officials  on  a  day-to-day 

basis  and  in  work  groups  appointed  by  the  Archivist  to 
address  matters  of  critical  concern  to  the  agency. 
Identifies  various  viewpoints  on  controversial  matters 
and  seeks  resolution  in  areas  of  disagreement.   Reports 
matters  which  cannot  be  resolved  to  the  Archivist  with 
recommendations  for  resolution. 
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As  directed  by  the  Archivist,  serves  as  spokesperson 
and  representative  to  these  constituencies. 

Assists  In  direction  of  NARA  activities  relating  to 
public  outreach.   This  Includes  all  Initiatives  and 
programs  Involving  marketing  and  communications/media 
efforts  oriented  to  the  general  public,  traditional 
constituent  groups,  and  the  Congress. 

Assists  the  Archivist  In  presenting  NARA's  public 
outreach  policies  and  programs  to  the  Office  of 
Management  and  Budget  and  In  testimony  before 
Congressional  committees . 


The  Incumbent  will  require  access  to  classified  material  up 
to  and  Including  the  level  of  Top  Secret. 
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Question.   If  so,  who  contacted  the  White  House  and  when? 

Answer.   Not  applicable. 

Question.   Is  archival  experience  necessary  for  this  position? 

Answer.   Archival  experience  is  not  necessary  for  this  position. 

Question.  Would  it  have  been  more  cost  effective  to  hire  from 
within  NARA  given  the  current  downsizing?  Why  wasn't  this  done? 

Answer.  By  the  nature  of  the  position,  it  requires  an  incumbent 
trusted  by  the  Administration  to  assist  the  Acting  Archivist  and  to 
guide  the  Archivist  candidate  through  the  confirmation  process. 
That  recjuirement  presumes  an  outside  candidate. 

Question.   Did  Mr.  Gilcher  have  a  background  check  run  on  him? 

Answer.  Mr.  Gilcher's  position  was  designated  as  a  Critical- 
Sensitive  position  requiring  access  to  classified  information  up  to 
and  including  Top  Secret.  A  Single  Scope  Background  Investigation 
(SBI)  must  be  conducted  on  employees  in  Critical-Sensitive 
positions.  A  waiver  permitting  Mr.  Gilcher  to  enter  on  duty  prior 
to  completion  of  the  required  investigation  was  granted  based  on  a 
favorable  telephonic  National  Agency  Check  (NAC)  on  August  12, 
1993.  Access  to  classified  material  is  not  permitted  until  the 
background  investigation  is  completed.  Mr.  Gilcher  had  submitted 
the  necessary  forms  for  his  background  investigation,  but  resigned 
prior  to  the  completion  of  the  SBI. 

Question.  Was  his  background  check  approved  and  when  was  it 
approved? 

Answer.  The  SBI  was  not  completed  prior  to  Mr.  Gilcher's 
resignation. 

Question.  Please  verify  for  the  subcommittee  that  he  did  not  have 
access  to  any  classified  or  otherwise  restricted  information  until 
any  and  all  personnel  security  regulations  and  procedures  had  been 
properly  complied  with. 

Answer.  Mr.  Gilcher  did  not  have  access  to  classified  or  otherwise 
restricted  information  during  his  tenure  with  the  National 
Archives . 

Question.  You  mention  in  your  response  that  Mr.  Gilcher  assisted 
the  Office  of  Presidential  Personnel  in  connection  with  the  search 
for  the  new  Archivist  of  the  United  States.  What  was  the  nature 
and  purpose  of  such  contacts?  What  was  the  level  of  Mr.  Gilcher's 
involvement  with  the  search  for  the  new  Archivist  when  he  worked 
for  the  White  House? 

Answer.  Prior  to  his  appointment  to  this  position,  Mr.  Gilcher 
served  as  a  Special  Government  Employee  without  compensation  in  the 
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Office  of  Presidential  Personnel.  While  in  that  position,  he  was 
involved  in  directing  searches  and  recommending  nominations  to  the 
President  with  regard  to  appointments  in  a  number  of  executive 
branch  agencies,  including  the  National  Archives.  As  he  had  been 
involved  in  the  search  process  for  a  new  Archivist  nominee,  he 
carried  this  activity  with  him  while  he  served  as  Senior  Advisor. 

Question.  Do  you  have  an  address  or  phone  number  for  Mr.  Gilcher 
so  that  the  subcommittee  can  follow-up  with  him  if  need  be? 

Answer.  I  understand  that  Mr.  Gilcher 's  business  telephone  number 
is  202-319-0702. 

MARC  MOHHEIMER,  SENIOR  ADVISOR  TO  THE  ARCHIVIST 

Question.  How  many  applicants  were  there  for  the  job  as  Senior 
Advisor  to  the  Archivist  before  Mr.  Monheimer  was  hired?  How  many 
from  within  NARA  and  how  many  outside  of  NARA? 

Answer.   Only  one  person  was  referred  from  the  White  House. 

Question.   How  many  were  interviewed  from  inside  NARA  and  outside? 

Answer.  I  interviewed  the  person  that  was  referred  from  the  White 
House. 

Question.   Did  you  interview  these  individuals  personally? 

Answer.  I  interviewed  the  person  that  was  referred  from  the  White 
House. 

Question.   How  was  the  position  advertised? 

Answer.   I  do  not  know. 

Question.   Did  Mr.  Monheimer  have  a  background  check  run  on  him? 

Answer.  Mr.  Monheimer 's  position  was  designated  as  a  Critical- 
Sensitive  position  requiring  access  to  classified  information  up  to 
and  including  Top  Secret.  A  Single  Scope  Background  Investigation 
(SBI)  must  be  conducted  on  employees  in  Critical-Sensitive 
positions.  A  waiver  permitting  Mr.  Monheimer  to  enter  on  duty 
prior  to  completion  of  the  required  investigation  was  granted  based 
on  a  favorable  telephonic  National  Agency  Check  (NAC)  on  October 
22,  1993.  Access  to  classified  material  is  not  permitted  until  the 
background  investigation  is  completed.  Mr.  Monheimer  has  submitted 
the  necessary  forms  for  his  background  investigation,  which  is 
currently  in  process. 

Question.  Was  his  background  check  approved  and  when  was  it 
approved? 

Answer.   The  SBI  has  not  been  completed. 
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Question.  Please  verify  for  the  subcommittee  that  he  did  not  have 
access  to  any  classified  or  otherwise  restricted  information  until 
any  and  all  personnel  security  regulations  and  procedures  had  been 
properly  complied  with. 

Answer.  Mr.  Monheimer  does  not  have  access  to  classified  or 
otherwise  restricted  information. 

Question.  Mr.  Monheimer  told  my  senior  legislative  assistant  via 
telephone  that  he  has  never  done  anything  with  regard  to 
appointment  of  an  Archivist.  What  was  the  nature  and  purpose,  if 
any  of  contacts  with  the  White  House  regarding  a  new  Archivist  of 
the  United  States?  Please  explain  Mr.  Monheimer 's  involvement 
fully. 

Answer.  Mr.  Monheimer  has  told  me  that  he  does  not  recall  a 
question  about  his  involvement  with  the  search  process  for  a  new 
Archivist  of  the  United  States.  He  has  stated  to  me  that  his 
involvement  in  the  search  process  for  a  new  Archivist  has  consisted 
of  providing  information  regarding  the  statutory  requirements  which 
must  be  met  by  a  candidate  for  Archivist  of  the  United  States;  the 
organizational  characteristics  of  and  issues  confronting  the 
National  Archives;  and  the  views  and  concerns  of  the  external 
constituencies  of  the  National  Archives,  required  by  law  to  be 
considered  in  the  selection  of  an  Archivist  of  the  United  States. 

Question.  What  was  the  level  of  Mr.  Monheimer 's  involvement  with 
the  search  for  a  new  Archivist  when  he  worked  for  the  White  House? 

Answer.   Mr.  Monheimer  has  never  worked  for  the  White  House. 

Issue  3:  RIF  OF  DIANE  DOFF 

Question.  When  was  the  last  RIF  NARA  was  involved  with  other  that 
Diana  Duff's  RIF? 

Answer.  NARA  abolished  two  criminal  investigator  positions  in  1986 
and  issued  RIF  notices  to  the  incumbents. 

Question.  Why  was  she  [Diana  Duff]  RIFed  and  what  other  options 
were  considered? 

Answer.  On  September  12,  1993,  I  abolished  the  job  of  Special 
Assistant  to  the  Archivist  located  in  Kansas  City  held  by  Russell 
R.  Whitaker  during  the  tenure  of  Don  Wilson  as  Archivist  of  the 
United  States.  I  did  not  see  the  need  for  a  Special  Assistant  to 
the  Archivist  in  Kansas  City  and  did  not  think  it  cost  effective  to 
continue  the  position.  When  Mr.  Whitaker' s  position  was  abolished, 
his  Reduction  in  Force  bumping  rights  resulted  in  Ms.  Duff's 
demotion.  The  only  other  option  for  Ms.  Duff  would  have  been 
reassignment  to  another  GS-14  position.  This  was  not  possible, 
however,  since  no  vacant  GS-14  positions  were  available  in  the 
Kansas  City  competitive  area. 
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Question.  Why  was  she  RIFed  to  a  lower  position?  Was  there  a 
lateral  move  that  she  could  make? 

Answer.  As  noted  above,  there  were  no  vacant  GS-14  positions  in 
the  competitive  area.  Ms.  Duff's  bumping  and  retreat  rights  were 
carefully  reviewed  to  identify  the  best  position  she  could  be 
offered.  Based  on  her  retention  standing,  she  could  not  bump  or 
retreat  into  any  GS-13  or  GS-12  positions.  She  did  have  retreat 
rights  to  a  GS-11  Archivist  position.  MARA  established  a  vacant 
GS-12  position  and  offered  this  position  to  her.  Since  this  was  a 
better  position  offer  than  the  GS-11  to  which  she  was  entitled  to 
retreat,  it  satisfied  her  placement  rights  under  the  RIF 
regulations . 

Question.  I  understand  that  Reed  Whitaker  was  former  Archivist  Don 
Wilson's  special  assistant.  Why  was  Mr.  Whitaker  bumped  from  his 
position? 

Answer.  As  stated  above,  I  determined  that  I  did  not  need  a 
special  assistant  in  Kansas  City. 

Question.   Was  the  position  eliminated  when  Mr.  Wilson  left  NARA? 

Answer.  The  position  was  eliminated  when  I  became  Acting  Archivist 
and  determined  that  the  position  was  unnecessary  for  the  effective 
and  efficient  operation  of  the  National  Archives. 

Question.  How  many  IG  investigations  were  initiated  against  Diana 
Duff?  When  were  they  initiated  and  why? 

Answer.  Ms.  Duff  has  been  the  subject  of  two  IG  investigations. 
I  have  enclosed  a  summary  report  from  the  Inspector  General  which 
may  be  inserted  in  the  record. 

[The  information  follows:] 

Question.  Are  the  IG  reports  for  these  investigations  complete? 
If  so,  please  provide  them  to  William  Moschella  of  my  staff  and 
provide  a  summary  of  the  findings  for  the  record. 

Answer.   The  reports  and  the  summary  are  herein  provided. 

[The  information  follows:] 

Question.  Has  NARA  reached  a  settlement  with  Diana  Duff  over  her 
RIF? 

Answer.  Ms.  Duff's  appeal  to  the  Merit  System  Protection  Board 
("MSPB")  was  settled  on  December  3,  1993,  by  the  execution  of  a 
Settlement  Agreement  approved  by  the  MSPB. 

Question.   What  are  the  terms  of  the  settlement,  if  any? 

Answer.  The  settlement  provided,  among  other  things,  that  Ms.  Duff 
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would  be  entitled  to  Grade  Retention  for  a  period  of  two  years 
pursuant  to  5  C.F.R.  536.202. 

Question.   What  is  the  timetable  for  NARA's  complying  with  the 
settlement? 

Answer.   NARA  has  already  complied  with  the  settlement  agreement. 

Question.   Are  there  any  outstanding  problems  delaying  compliance 
with  any  settlement  agreement? 

Answer.    No,   NARA  has  performed  its  obligations  under  the 
settlement  agreement. 

Question.  Does  Diana  Duff  have  a  lawsuit  pending  against  NARA?  If 
she  has  a  lawsuit  pending  what  is  the  status  of  the  lawsuit? 

Answer.  There  is  not,  so  far  as  I  or  anyone  at  NARA  is  aware,  a 
pending  lawsuit  brought  by  Ms.  Duff.  On  March  1,  1994,  Ms.  Duff 
filed  with  MSPB  a  Motion  to  Enforce  the  Settlement  Agreement, 
alleging  that  she  has  not  been  given  Grade  Retention.  At  the  time 
of  the  NARA  hearing  before  the  Subcommittee  on  March  16,  I  was  not 
aware  of  the  motion  filed  by  Ms.  Duff  because  the  NARA  Labor 
Relations  Specialist,  Mr.  Hank  Leibowitz,  who  handles  all  MSPB 
matters  for  NARA,  believed  the  motion  was  a  minor  matter  resulting 
from  a  misunderstanding  of  Federal  personnel  law  by  Ms.  Duff's 
attorney.  (Apparently,  Ms.  Duff  believes  Grade  Retention  means 
that  her  personnel  records  will  continue  to  show  her  prior  grade. 
However,  the  Federal  Personnel  Manual  clearly  provides  that,  while 
a  demoted  employee  entitled  to  Grade  Retention  retains  all  pay  and 
other  benefits  of  the  retained  grade,  the  grade  of  record  is  the 
new  grade) . 

By  an  Order  Re  Enforcement  dated  March  18,  1994,  a  copy  of  which 
was  received  by  NARA  on  March  22,  1994,  Administrative  Judge  Jack 
E.  Salyer,  after  reviewing  NARA's  response  to  Ms.  Duff's  Petition 
for  Enforcement,  advised  the  parties  that  "it  seems  likely. . .that 
the  [Petition  for  Enforcement]  was  filed  in  part  because  [Ms.  Duff] 
and  her  representative  do  not  understand  what  the  concept  of 
retained  grade  entails.  Retained  grade  is  a  personal  benefit — the 
position  encumbered  by  an  individual  with  retained  grade  is  still 
commonly  identified  at  the  lower  grade  level."  Judge  Salyer  also 
advised  the  parties  that  "unless  the  settlement  agreement  literally 
required  every  document  concerning  [Ms.  Duff]  to  reflect  that  she 
was  in  a  higher  grade  level,  [NARA],  having  provided  [Ms.  Duff]  the 
benefits  of  retained  grade,  would  not  be  found  to  have  violated  the 
agreement  by  issuing  documents  showing  her  to  be  encumbering  a 
lower-grade  position."  Judge  Salyer  allowed  Ms.  Duff  10  days  to 
respond  to  NARA's  response  to  her  Petition  for  Enforcement.  A 
response  has  not  yet  been  received. 

Issue  4:  PRESIDENTIAL  LIBRARIES 

Question.   Please  detail  the  circum=;tances  surrounding  the  release 
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of  the  Nixon  documents?  Explain  fully.  Why  did  you  try  to  release 
them?  Was  there  a  request  for  the  documents? 

Answer.  After  Richard  M.  Nixon  resigned  as  President  in  August 
1974,  he  entered  into  an  agreement  with  the  Administrator  of  the 
General  Services  Administration  (of  which  the  National  Archives  was 
then  part),  which  provided  for  the  deposit  of  Mr.  Nixon's 
Presidential  historical  materials  with  the  Archives  and  which  gave 
Mr.  Nixon  substantial  rights  to  control,  and  ultimately  to  dispose 
of,  the  various  papers  and  tapes  that  had  accumulated  in  the  White 
House  during  his  administration.  Pursuant  to  this  agreement,  the 
over  4,000  hours  of  White  House  tapes  were  to  be  destroyed  in  the 
event  of  Mr.  Nixon's  death  or  by  1984,  whichever  occurred  first; 
Mr.  Nixon  could  also  begin  selective  destruction  of  the  tapes  in 
1979. 

In  direct  response  to  this  agreement.  Congress  passed  the  Presi- 
dential Recordings  and  Materials  Preservation  Act  ("PRMPA"),  which 
President  Gerald  R.  Ford  signed  into  law  on  December  19,  1974.  The 
Act  abrogated  the  foregoing  agreement  and  required  the  government 
to  take  complete  possession  and  control  of  two  categories  of  mater- 
ials: the  original  tape  recordings  of  presidential  conversations 
which  were  made  during  the  Nixon  administration  and  the  Nixon 
Presidential  historical  materials.  The  Act  required  that  the 
Archivist  of  the  United  States  propose  regulations  that  would 
provide  public  access  to  the  tape  recordings  and  other  materials, 
but  that  would  also  protect  certain  enumerated  rights  of  the 
government  and  of  private  individuals. 

Thereafter,  various  lawsuits  by  Mr.  Nixon  and  various  versions  of 
the  regulations  worked  their  way  through  the  courts.  Since 
promulgation  in  1986  of  the  current  regulations,  which  were 
approved  by  the  U.S.  District  Court  for  the  District  of  Columbia, 
the  National  Archives  and  Records  Administration  has  prepared  the 
Nixon  Presidential  materials  for  public  access.  Nixon  Presidential 
historical  material  falling  into  several  categories  has  been 
released  since  1986.  One  category  consists  of  selected  subject 
categories  and  Staff  Member  and  Office  Files  from  the  Nixon  White 
House  Central  Files,  which  have  been  released  (subject  to  the 
withholding  of  restricted  material)  in  relatively  small  portions 
over  time.  Most  of  this  material  from  the  White  House  Central 
Files  documents  the  President's  constitutional  and  statutory 
duties,  and  the  release  of  that  material  has  been  largely  unevent- 
ful. In  addition,  the  National  Archives  and  Records  Administration 
has  released  the  Nixon  White  House  Photo  Collection;  Nixon  White 
House  Communications  Agency  Audio  and  Video  Files;  Nixon  White 
House  selected  audiovisual  materials;  and  Nixon  Presidential 
historical  materials  relating  to  POW/MIA  matters. 

In  1987,  a  large  series  of  materials  known  as  the  White  House 
Special  Files  was  released.  That  file  consists  of  many  thousands 
of  pages  of  sensitive  documents,  a  high  percentage  of  which 
document  abuses  of  power.  In  addition  to  the  withholding  of 
material  that  the  National  Archives  and  Records  Administration 
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determined  to  be  subject  to  restriction  under  the  current 
regulations,  the  National  Archives  and  Records  Administration 
withheld  material  from  the  White  House  Special  Files  which  it 
deemed  releasable,  but  which  former  President  Nixon  claimed  was 
subject  to  restriction  or  that  was  private  or  personal  and 
therefore  returnable.  These  contested  documents  are  currently 
undergoing  further  review  by  the  Presidential  Materials  Review 
Board  in  accordance  with  the  provisions  of  the  current  PRMPA 
regulations. 

On  June  4,  1991,  the  National  Archives  and  Records  Administration 
released  a  group  of  Nixon  White  House  tape  recordings.  The  release 
consisted  of  approximately  60  hours  of  tape  recordings  previously 
subpoenaed  by  the  Watergate  Special  Prosecution  Force  ("WSPF") 
during  its  investigations,  as  well  as  tape  transcripts  located 
among  the  records  of  the  WSPF.  Approximately  12-1/2  hours  of  these 
tape  recordings  had  previously  been  played  in  open  court  in  United 
States  V.  Connelly  and  United  States  v.  Mitchell  and  released; 
however,  the  balance  of  approximately  47-1/2  hours  had  not  been 
released  previously.  This  1991  release  of  tape  recordings  and 
accompanying  transcripts,  processed  in  accordance  with  the  decision 
of  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
in  Ricchio  v.  Klein,  773  F.2d  1389  (D.C.  Cir.  1985)  was  not 
challenged  by  any  party  in  federal  court. 

The  National  Archives  and  Records  Administration,  after 
consultation  with  the  Department  of  Justice,  decided  that  the  best 
way  to  proceed  with  the  release  of  the  body  of  the  4,000  hours  of 
Nixon  White  House  tape  recordings  was  to  release  Watergate-related 
segments  of  the  tape  recordings  in  small  monthly  groupings  on  an 
ongoing  basis.  The  first  of  these  releases  was  noticed  in  the 
Federal  Register  on  April  2,  1993,  and  took  place  on  May  17,  1993, 
without  any  objections  from  affected  parties. 

Question.   Who  objected  to  the  release  of  the  documents? 

Ansver.  The  second  and  third  releases  of  the  tape  recordings  were 
noticed  in  the  Federal  Register  on  June  3,  1993,  and  July  2,  1993, 
to  take  place  on  July  15,  1993,  and  August  26,  1993,  respectively. 
Former  President  Nixon  raised  procedural  objections  to  these 
proposed  releases. 

Question.  Was  there  a  lawsuit  regarding  this  action?  If  there  was 
a  lawsuit,  who  filed  it  and  what  was  the  outcome? 

Answer.  When  the  National  Archives  and  Records  Administration 
rejected  former  President  Nixon's  contention  that  those  releases 
should  not  go  forward,  he  sought  relief  in  the  courts.  On  August 
9,  1993,  Judge  Royce  Lamberth  of  the  United  States  District  Court 
for  the  District  of  Columbia  issued  an  order  preliminarily  enjoin- 
ing the  National  Archives  and  Records  Administration  from  carrying 
out  the  releases  of  allegedly  Watergate-related  tape  recordings 
scheduled  for  August  13  and  26,  1993,  pending  (1)  segregation  and 
return  to  former  President  Nixon  of  all  private  or  personal  conver- 
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sations  on  the  tape  recordings;  and  (2)  processing  of  the  tape 
recordings  before  release  to  the  public  as  a  single  "integral  file 
segment."  The  Court's  ruling  relied  on  the  terms  of  the  current 
PRMPA  regulations,  and  on  the  terms  of  a  draft  processing  manual 
which  the  National  Archives  and  Records  Administration's  Nixon 
Presidential  Materials  Project  ("Nixon  Project")  has  used  in 
preparing  Nixon  Presidential  materials  for  public  disclosure. 

In  several  respects,  the  current  regulations  and  the  Nixon  Project 
draft  processing  manual,  especially  as  interpreted  preliminarily  by 
the  court  in  the  context  of  the  preliminary  injunction,  do  not 
reflect  what  the  National  Archives  and  Records  Administration  has 
come  to  recognize  as  the  most  appropriate  fashion  in  which  to 
process  and  release  the  Nixon  White  House  tape  recordings.  There- 
fore, the  National  Archives  and  Records  Administration  has  proposed 
certain  amendments  to  the  current  regulations  (which  will  have  the 
effect  of  altering  the  draft  processing  manual)  to  balance  the 
National  Archives  and  Records  Administration's  responsibility  to 
provide  public  access  to  the  tape  recordings,  including  those 
segments  relating  to  Watergate,  at  the  earliest  reasonable  date, 
with  the  need  to  protect  the  rights  of  former  President  Nixon  and 
other  affected  parties.  The  proposed  regulations  were  published  in 
the  Federal  Register  on  March  25,  1994. 

Question.  What  was  the  official  Justice  Department  position 
regarding  release  of  the  documentation?  Please  provide  the 
subcommittee  copies  of  any  Justice  Department  communication 
regarding  this  situation. 

Answer.  The  Justice  Department  has  defended,  and  continues  to 
defend,  the  Archives'  actions  in  this  regard.  The  numerous  briefs 
filed  by  the  government  in  the  case  of  Kutler  v.  Peterson,  Civil 
Action  No.  92-0662  (D.D.C.),  reflect  the  Justice  Department's 
position.  (Kutler  v.  Peterson  is  a  suit  brought  against  the 
Archives  by  a  professor  who  is  seeking  access  to  the  Nixon  White 
House  tape  recordings.  Former  President  Nixon  is  a  defendant- 
intervenor  and  a  cross-complainant  in  that  suit.) 

Question.  Were  you  advised  from  within  NARA  that  this  was  not 
consistent  with  the  law  regulating  documents  of  former  Presidents? 
Who  from  within  NARA  discouraged  you  from  taking  this  course  of 
action? 

Answer.  I  was  never  advised  from  within  NARA  that  this  was  not 
consistent  with  the  law  regulating  documents  of  former  Presidents. 
As  described  above,  the  documents  and  materials  of  former  President 
Nixon  are  subject  to  a  unique  statute,  the  purpose  of  which  is  to 
treat  those  materials  differently  from  the  materials  of  any 
previous  President. 

In  the  spring  of  1993,  after  the  March  1993  notice  of  the  first 
proposed  opening  of  Watergate-related  segments  of  the  tape 
recordings  and  after  I  had  become  Acting  Archivist,  I  questioned 
whether  the  proposed  course  of  action  for  further  releases  was  in 


796 


accordance  with  the  statute  and  with  a  settlement  agreement 
previously  entered  into  with  Mr.  Nixon.  On  the  advice  of  the  NARA 
officials  directly  responsible  for  preparation  of  the  material  for 
public  access  and  after  discussion  with  the  Justice  Department,  I 
became  convinced  that  the  proposed  releases  were  the  appropriate 
course  to  follow  in  order  to  make  these  materials  available  to  the 
public  at  the  earliest  possible  time.  Although  the  court  ruled  to 
the  contrary  in  issuing  its  preliminary  injunction,  the  matter  has 
not  yet  been  finally  decided. 

Issue  5:  IG  INVESTIGATION 

Question.  Senator  Hatfield  requested  that  the  Inspector  General 
investigate  many  of  the  issues  raised  in  these  questions.  What  is 
the  status  of  the  IG  report  and  when  will  it  be  forthcoming? 

Answer.  The  NARA  IG  initiated  an  inquiry  on  February  4,  1994.  The 
OIG  has  completed  the  work  on  whether  there  are  policy  differences 
between  the  three  SES  employees  and  myself.  The  office  cannot 
begin  the  inquiry  into  the  ongoing  personnel  actions  against  the 
three  SES  employees  until  those  actions  are  complete.  At  this 
time,  they  are  proposed  actions.  The  OIG  expects  they  will  be  able 
to  complete  their  review  and  provide  a  report  to  Senator  Hatfield 
with  30  days  after  the  actions  are  finalized. 

Question.  If  there  is  no  IG  investigation  pending  into  these 
matters,  what  is  the  reason  that  they  are  not  being  looked  into. 

Answer.   There  is  an  inquiry  as  stated  above. 

Issue  6:  POW-MIA  DOCUMENTS 

Question.  I  understand  that  there  are  30,000  pages  of  documents 
that  have  not  been  declassified  regarding  the  POW-MIA  issues  that 
President  Clinton  said  in  November  1993  had  been  declassified. 
Also,  documents  from  the  Senate  Select  Committee  on  POW-MIA  affairs 
were  supposed  to  be  declassified.  When  will  all  the  documents  be 
declassified? 

Answer.  The  National  Archives  does  not  have  declassification 
authority  for  records  of  Federal  agencies  except  as  authorized  by 
the  originating  agency.  Working  under  agency  guidelines,  or 
submitting  copies  to  agencies  for  review,  the  National  Archives  has 
declassified  everything  we  are  aware  of  relating  to  the  POW/MIA 
issue  with  the  exception  of  a  portion  of  the  records  of  the  Senate 
Select  Committee  on  POW/MIA  Affairs. 

The  records  of  the  Senate  Select  Committee  on  POW/MIA  Affairs  were 
transferred  to  NARA's  Center  for  Legislative  Archives  in  January, 
1993  at  the  close  of  the  committee  business.  Of  these  records,  664 
boxes  (285  cubic  feet)  are  open  and  available  to  the  public.  The 
remaining  216  boxes  are  classified,  most  of  the  information  in 
these  records  is  classified  by  the  DOD. 
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In  1993,  to  meet  the  requirements  of  Executive  Order  12812,  the  DOD 
declassified  certain  records  in  their  possession  and  sent  copies  of 
them  to  the  Library  of  Congress  for  microfilming.  DOD  personnel 
have  been  unwilling  to  review  the  Select  Committee  records  in 
response  to  NARA  requests  because,  they  argue,  they  have  already 
been  reviewed  and  made  available  to  the  public  on  the  Library  of 
Congress  microfilm. 

The  National  Archives  purchased  the  Library  of  Congress  microfilm 
in  an  attempt  to  compare  copies  of  classified  documents  in  our 
holdings  with  the  declassified  versions  on  the  microfilm.  The 
problem  with  this  procedure  is  that  it  is  virtually  impossible  to 
locate  any  of  the  requested  documents  on  the  microfilm.  The  400 
reels  of  microfilm  contain  no  logical  arrangement,  index,  or 
finding  aid. 

An  additional  problem  arises  by  the  Select  Committee  created 
documents  that  contain  information  classified  by  the  DOD.  In  this 
case,  the  DOD  must  review  and  authorize  release  of  the  Committee 
document . 

Staff  from  the  Center  for  Legislative  Archives  and  the  Records 
Declassification  Division  have  held  numerous  meetings  with  DOD 
officials  in  an  effort  to  accelerate  the  declassification  of  these 
records.  We  have  recently  communicated  our  concerns  to  Senators 
John  Kerry  and  Robert  Smith,  the  Senate  Select  Committee  on  POW/MIA 
Affairs  co-chairmen,  to  seek  their  help  in  resolving  this  issue. 

Question.  What  is  the  timetable  for  allowing  a  public  scrutiny  of 
the  documents? 

Answer.  All  documents  which  have  been  declassified  are  currently 
available. 

Question.  Why  has  there  been  such  a  delay  in  declassifying  the 
documents? 

Answer.  Due  to  the  problem  with  DOD  declassification  that  is 
described  above. 
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OIG  INQUIRIES  INVOLVING  DIANA  DUFF 

ISSUE  3:  RIF  of  Diana  Duff:  SUBPART  E: 

How  many  IG  investigations  were  initiated  against  Diana  Duff?  When  were  they  initiated  and 
why? 

OIG  RESPONSE: 

The  Office  of  Inspector  General  has  initiated  two  investigations  of  Diana  Duff.   She  is 
involved  in  two  others,  one  as  a  complainant,  and  one  as  the  supervisor  of  an  employee  who 
was  the  subject  of  an  inquiry.   The  basis  for  opening  the  investigations,  and  relative  dates  are 
listed  below  within  the  file  summaries  provided  below. 

ISSUE  3:  SUBPART  E.  1: 

Are  the  IG  reports  for  these  investigations  complete?  If  so,  please  provide  them  to  William 
Moschella  of  my  staff  and  provide  a  summary  of  the  findings  for  the  record. 

OIG  RESPONSE: 

The  four  investigations  in  which  Ms.  Duff  was  involved  are  closed.   Copies  of  the 
investigative  reports,  with  certain  Privacy  Act  information  redacted,  are  being  sent  under 
separate  cover.   Case  summaries  follow: 

OIG  File  No.  93-Q12-NS 

In  this  matter,  Ms.  Duff  contacted  the  OIG  in  June  1993  to  forward  an  allegation  that 
one  of  her  subordinates  was  using  government  time  and  resources  to  facilitate  an 
outside  position  as  an  instructor  with  a  local  university.   Ms.  Duff  was  interviewed  as 
a  witness. 

The  investigation  resulted  in  a  finding  that  the  employee  in  question  was  not 
performing  a  second  job  while  on  goveriunent  time.   The  alleged  use  of  resources  was 
neither  proved  nor  disproved.   The  investigation  was  closed  with  a  memorandum  from 
the  IG  to  the  Assistant  Archivist  for  Special  and  Regional  Archives  (Claudine 
Weiher),  who  was  Ms.  Duffs  supervisor. 

OIG  File  No.  H93-Q10 

This  matter  involved  a  fictitious  survey  questionnaire  with  a  cover  sheet  which 
indicated  the  sender  to  have  been  Claudine  Weiher.   Although  the  fax  cover  sheet 
indicated  Ms.  Weiher's  name  as  the  sender,  the  print-out  phone  number  across  the  top 
to  the  sheet  (the  telephone  number  from  which  the  document  was  actually  sent)  was 
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not  a  local  number. 

The  document  was  received  by  then  Acting  Inspector  General  Roberta  L.  Gross  on 
March  12,  1993.   The  document  was  received  from  a  confidential,  non-NARA  source. 
(Ms.  Gross  was  contacted  on  March  17,  1994.   She  said  that  if  needed,  she  will 
affirm  that  the  source  is  known  to  her  and  is  not  associated  with  NARA.) 

The  origin  fax  number  printed  along  the  top  edge  of  the  document  was  identified  as 
that  of  the  Kansas  City  Regional  Archives.    Ms.  Gross  spoke  with  the  IMrector,  Diana 
Duff,  to  ascertain  if  she  had  any  information  as  to  the  sender.   Ms.  Duff  reported  that 
she  had  received  the  survey,  anonymously  in  an  envelope,  thought  it  to  have  been 
humorous,  and  had  then  faxed  it  to  an  associate  in  Washington,  D.C.    Ms.  Duff  stated 
that  she  had  received  the  document  with  the  fax  cover  sheet  naming  Claudine  Weiher 
as  the  "sender",  and  had  sent  the  document  with  the  same  cover  sheet. 

Ms.  Gross  discussed  the  impropriety  of  using  a  government  fax  with  Ms.  Duff.  The 
matter  was  then  closed  with  a  memorandum  to  the  file.  No  notifications  were  made 
outside  the  OIG. 


OIG  File  No.  H93-On 

This  investigation  involved  an  allegation  that  a  subordinate  of  Diana  Duff  was 
campaigning  for  Ms.  Duff's  selection  as  Archivist  during  normal  work  hours.   The 
complaint  originated  outside  NARA  and  made  its  way  to  Ray  Mosely  who  submitted  it 
to  the  then  Acting  Inspector  General,  Roberta  L.  Gross  on  April  16,  1993. 

Ms.  Gross  issued  a  memorandum  to  Ms.  Duff  requesting  her  to  contact  the 
subordinate  in  question  and  to  inform  the  person  as  to  restrictions  regarding  the 
personal  use  of  official  titles,  materials,  and  government  time. 

The  file  was  closed  with  the  forwarding  of  the  memorandum.    No  notifications  were 
made  outside  of  the  OIG. 


OIG  File  No.  H93-016 

On  May  13,  1993  the  OIG  received  an  anonymous  telephone  call  in  which  the  caller 
questioned  the  time  and  attendance  of  Diana  Duff  and  her  Assistant  Director.   The 
caller  also  reported  personal  use  of  govenmient  computers  by  both  individuals. 

The  matter  was  investigated.  The  file  was  closed  with  a  finding  of  not-sustained  on 
July  23,  1993.  A  memorandum  of  the  finding  was  forwarded  to  Ms.  Duffs  superior, 
Claudine  Weiher.   No  other  notifications  were  made  by  this  office. 
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ISSUE  5.   (Senator  Hatfield's  Request  to  the  OIG) 

Senator  Hatfield  requested  that  the  Inspector  General  investigate  many  of  the  issues  raised  in 
these  questions.   What  is  the  status  of  the  IG  report  and  when  will  it  be  forthcoming?   If 
there  is  no  IG  investigation  pending  into  these  matter  [sic],  what  is  the  reason  that  they  are 
not  being  looked  into. 

QIG  RESPONSE:   The  OIG  initiated  an  inquiry  on  February  4,  1994.   We  have  completed 
the  work  on  whether  there  are  policy  differences  between  the  Acting  Archivist  and  the  three 
SES  employees.   We  cannot  begin  the  inquiry  into  the  ongoing  personnel  actions  against  three 
SES  employees  until  those  actions  are  complete.    At  this  time,  they  are  proposed  actions.   We 
expect  we  would  be  able  to  complete  our  review  and  provide  a  report  to  Senator  Hatfield 
within  30  days  after  the  actions  are  finalized. 


\ 
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Office  of  Inspector  General       Washington,  DC  20408 

y 

The  Honorable  Frank  R.  Wolf 
House  of  Representatives 
Washington,  DC  20515^610 

Dear  Mr.  Wolf: 

In  your  questions  for  the  record  to  Dr.  Peterson,  you  asked  that  copies  of  investigative 
reports  involving  Diana  Duff  be  provided  to  your  office.     Dr.  Peterson  has  referred  your 
request  to  our  office  since  we  are  the  holders  of  investigative  reports. 

The  Office  of  Inspector  General  initiated  only  two  investigations  against  Diana  Duff.     She 
was  involved  in  two  others,  once  as  the  person  making  the  complaint  to  the  OIG  and  the 
other  as  the  supervisor  of  the  person  being  investigated.   The  reports  of  those  inquiries  are 
attached.   We  obtained  a  Privacy  Act  release  from  Ms.  Duff,  but  did  not  obtain  releases  from 
others  named  in  the  reports  because  they  are  only  peripherally  involved.   Consequently,  we 
redacted  the  reports  to  delete  those  names.   If  you  have  further  questions  regarding  these 
reports,  please  call  me  on  301-713-6666. 

Sincerely, 


9^ 


FloytrB:  Justice 
Inspector  General 


Attachments 

cc:       Representative  Steny  Hoyer 

Dr.  Trudy  Peterson,  Acting  Archivist 


National  Archives  and  Records  Administratioit 


802 


MationaL    p . 


Office  of  bisector  General       Washington,  DC  2040S 


Date       :        JUL    2  3   1993 
Reply  to 

Attn  of :    Office  of  Inspector  General  (NG) 

Subject  :    Allegation  Concerning  land  the  University  of  Missouri  at  Kansas 

City  -  OIG  RIe  No.  93-012-NS 

To  Assistant  Archivist  for  the  Office  of  Special  and  Regional  Archives  (NS) 


In  June  1993,  Diana  Duff  submitted  to  the  OIG  a  copy  of  a  letter  that  had  been 
sent  to  her.  The  author  of  the  letter  alleged  that  »was  receiving  salary 

from  the  University  of  Missouri  as  a  full-time  (8:00  to  5:00)  instructor  at  the  same 
time  he  was  receiving  salary  as  a  full-time  (8:00  to  5:00)  NARA  employee.  The 
complainant  also  alleged  that  was  using  NARA  supplies  and  resources  to 

facilitate  his  University  work.  Ms.  Duff  was  informed  that  the  OIG  would  investigate 
the  alleged  violations. 

Diana  Duff  provided  the  OIG  with  a  copy  of  a  supervisory  approval  for 

to  work  as  a  part-time  instructor  with  the  University  of  Missouri  at  Kansas  City. 

The  approval  had  been  granted  and  signed  by  Reid  Whitaker,  but  Ms.  Duff 

expressed  her  concurrence  with,  and  continued  approval  of  work  with 

UMKC. 

Doctor   Louis   Potts,   the  Chairman  of  the  UMKC  History   Department,  was 
interviewed  concerning  any  financial  or  contractual  relationship  between 
and  the  University.  Doctor  Potts  disclosed  records  and  other  documents  which 
indicated  that  !  association  with  the  University  was  in  the  capacity  of  a 

part-time  lecturer  for  one  or  two  evening  or  weekend  classes  per  semester. 

Both  Doctor  Potts  and  Diana  Duff  stated  that  ;  does,  on  occasion, 

represent  NARA  at  seminars  and  similar  forums  provided  at  the  University. 

In  light  of  the  evidence  and  information  obtained  in  this  investigation  regarding 

•professional  relationship  with  UMKC,  it  is  the  finding  of  the  OIG  that  the 
allegation  is  UNFOUNDED  (no  violation  exists).  In  regard  to  the  allegation  of 
misuse  of  NARA  materials  and  resources,  the  OIG  has  closed  its  file  with  a  finding 
of  NOT  SUSTAINED  (the  allegation  could  not  be  proven  or  disproven). 
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If  you  have  any  questions  concerning  this  investigation  or  the  findings,  please 
contact  me  at  724-0067. 


9^; 


Floyd-^  Justice 
Inspector  General 


Ilk^dsV^t^  fttfy!%ft-.-< 
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KfationaL    ,  . 
^    /^\  /\rchives 


office  of  Inspector  General       Washington,  DC  20408 


Date      :       JUL    2  3  1993 
Reply  to 

Attn  of :    Office  of  Inspector  General  (NG) 

Subject  :    Allegation  of  Misconduct  by  6NS  Management  Staff: 
DIG  File  No.  H93-016  -  CLOSURE 

To        :    Assistant  Archivist  for  the  Office  of  Special  and  Regional  Archives  (NS) 


In  May  1993,  the  OIG  received  an  allegation  that  the  Director  of  the  Central  Plains 
Regional  Archives,  Diana  Duff,  and  ,  *  had 

routinely  abused  their  time  and  attendance  by  coming  to  work  late,  leaving  work 
early,  and  taking  lunch  breaks  in  excess  of  two  hours  -  and  never  using  annual 
leave  for  these  times.  The  complainant  also  alleged  that  both  individuals  had  been 
observed  playing  computer  games  on  their  Agency  computers  during  the  workday. 

Interviews  of  6NS  personnel  were  conducted  and  time  and  attendance  records 
were  reviewed.  The  information  and  evidence  obtained  refutes  the  allegation  of 
significant  time  and  attendance  abuse  by  the  accused  personnel,  and  no 
information  or  evidence  indicated  any  abuse  in  this  regard.  In  light  of  these 
findings,  the  OIG  closed  the  allegation  of  time  and  attendance  abuse  as  NOT 
SUSTAINED  (The  allegation  could  not  be  proven  or  disproven). 

In  regard  to  the  matter  of  misuse  of  NARA  computers,  the  investigation  did  reveal 
that  computer  game  applications  had  been  installed  on  all  the  facility  computers 
by  a  civilian  contractor  as  part  of  the  NARA  purchased  Microsoft  Windows 
program.  The  contractor,  Nancy  Fuller,  further  advised  that  the  use  of  the  games 
was  recommended  as  a  learning  tool  for  the  Windows  application. 

Both  Diana  Duff  and  reported  haying  used  the  games  as  a  learning 

mechanism,  but  denied  any  long-term  or  excessive  use  of  them.  After  discussing 
the  allegation  with  them,  Diana  Duff  initiated  action  to  have  the  game  applications 
deleted  from  all  the  facility  computers.  (An  OIG  belief,  that  the  maintenance  of  the 
games  applications  on  a  disk  for  use  as  a  supervised  training  aid  would  not  be 
improper,  was  expressed  to  Ms.  Duff.) 
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In  consideration  of  the  fact  that  two  computer  game  applications  had  been 
provided  with  the  NARA  purchased,  standard  Microsoft  Windows  package  -  and 
the  apparent  intent  of  the  manufacturer,  and  recommendation  of  the  contract 
installer,  that  the  games  be  used  as  a  learning  tool  for  the  Windows  application, 
the  OIg' closed  the  allegation  of  misuse  of  NARA  computers  as  NOT  SUSTAINED. 

If  you  have  any  questions  regarding  this  investigation  or  the  findings,  please 
contact  me  at  724-0067. 


Floyd  B7\)ustice 
Inspector  General 
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Date    :    March  12,  1993 


Office  of  Inspector  General       Washington,  DC  20408 


Reply  to 

Attn  of :    carlSalesky 


Subjea  : 


To 


Fictitious  Information  Sent  Via  Agency  FAX; 
H93-010 

FILE/CLOSURE 

The  OIG  obtained  a  copy  of  three  pages  of  fictitious  material  concerning  a  "survey" 
and  a  "Society"  that  appeared  to  have  been  sent  from  a  FAX  machine  at  the 
Agency's  Kansas  City,  Missouri  facility. 

^cjLv>..<As-rrr 
A  check  with  the  Beputy  DireGter  of  the  Regional  Archives,  ,  by  Carl 

Salesky  revealed  that  the  telephone  number  listed  across  the  top  of  one  of  the 
pages  of  the  material  was  the  official  FAX  number  for  the  facility.  No  information 
concerning  the  subject  of  the  material  was  given  to 

Subsequent  to  the  call  to  the  Director,  Diana  Duff,  called  and  spoke 

with  the  Inspector  General,  Roberta  Gross.  During  the  conversation,  Ms.  Duff 
reported  that  she  had  received  the  material  anonymously  in  an  envelope.  She  then 
stated  that  after  finding  the  material  to  be  obviously  fictitious,  and  somewhat 
humorous,  but  little  more  absurd  than  an  actual  survey  conducted  last  year,  she 
FAXed  a  copy  to  someone  in  Washington,  D.C. 

Ms.  Gross  discussed  with  Ms.  Duff  the  value  of  humor  and  the  impropriety  to  the 
Government  FAX  involvement,  and  then  informed  her  that  the  OIG  would  be 
closing  the  matter  with  no  further  action. 

Ms.  Gross  notified  the  QIC's  source  of  the  material  of  her  findings  and  action. 

File  closed  March  12,  1993. 


■  Approved:  /L^  I 

'Carl  Salesky-^  Roberta  L.  Gross 

Special  Agent  Inspector  General,  Acting 


National  Arcbivvs  and  Records  Adminislralion 


/ 


807 


ISJationaL    ,  . 


Dme     r    May  13,  1993 

Reply  to 

Attn  bf     Office  of  Inspector  General  (NG) 


Siibjea  : 


To 


Office  of  Inspector  General       Washington,  DC  20408 


Complaint  of  Resources/Conduct  VHoiation; 
OIG  File  No.  H93-013 

Diana  L  Duff  (6NS) 


The  OIG  recently  received  a  copy  of  the  attached  letter,  apparently  written  by 
from  a  complainant  alleging  that  this  letter  may  represent  a 
violation  of  law  becausejhe  is  a  Government  worker  and  this  appears  to  have  been 
a  personal  endeavor.  i.  like  any  other  citizen,  is  free  to  express 

views  as  a  private  citizen         can  not  use  Government  resources  for  this  activity. 

Please  contact  If:     -did  write  the  letter,  please  advise         as  to 

the  restrictions  regarding  the  personal  use  of  official  titles  and  materials  and,  if 
applicable,  Government  time. 

If  you  have  any  questions  on  this  matter,  please  contact  Carl  Salesky  at  (202)724- 
0067.  No  formal  response  to  this  memorandum  is  requested  unless  we  may  be 
of  further  assistance.  Otherwise,  our  file  on  the  matter  will  be  closed. 

Thank  you  for  your  continued  cooperation. 

Roberta  L  Gross 
Inspector  General,  Acting 


Attachment 


S'tiiiontil  Archiies  ami  Rvcorils  Atlmhiislralion 
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^/^t2^    Volunteers 


2312  E.  Bannisler  Road,  Kansas  City,  MO  64131 


April  7,1993 

Dear  Voluntsor: 

Aj9  you  know  Don  W.  Wilson  hag  resigned  as  Archivist  of  the  United 
States  effective  March  31,  3.993.   The  genealogical  community  is 
losing  the  most  important  advocate  for  our  interests.   To  see 
that  thiii  intereat  ia  continued,  Diana  Duff  has  be<in  approached 
to  fill  this  position  and  has  agreed  to  have  her  hama  put  in 
nomination. 

The  family  historian  is  the  single  largest  user  group  of  NARA.. 
Diana's  concern  has  been  and  continues  to  be  that  the  records  and 
programs  o£  the  National  Archives  are  for  all  the  people  and  not 
an  elite  £evr.   locally  we  have  had  an  impact  on  education 
programs  for  children  by  supporting,  "My  Family  History  and  Me" 
that  teaches  elementary,  toiddle  aohool  and  high  school  students 
how  to  research  in  the  Archives.   He  have  established  a  speaker 
bureau  to  assure  the  Archives  can  reach  out  to  all  those  who 
request  information  for  their  groups.  He  have  supported  the 
exhibits  program,  often  loaning  our  personal  artifacts,  to  help 
tell  a  story  of  the  past  or  promote  a  current  message. 

To  assure  we  have  a  voice  in  the  future,  we  must  speak  up  now. 
The  National  Archives  is  not  a  building  or  just  an  agency,  it  is 
us,  the  way  we  were,  the  way  we  are.  Our  history,  national  and 
personal  is  at  risk.  He  must  write  our  congressmen,  encourage 
o\ir  organixations  to  advocate  for  an  Archivist  to  be  appointed 
that  will  continue  to  in^prove  the  programs  and  services. 

Sincerely, 


PAT  SHACXELFC3RD 
VOLONTEER  COORDINATOR 

National  Archives  -  Central  Plains  Region 
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Mr.  HOYER.  Mr.  Istook. 

BUSH  LIBRARY  TEMPORARY  STORAGE  FACILITY 

Mr.  Istook.  Thank  you,  Mr.  Chairman.  I  wanted  to  ask  briefly 
regarding  the  Archives'  responsibility  on  Presidential  libraries.  I 
know  last  year,  of  course,  you  had  the  transition,  the  establishment 
at  least  in  a  temporary  location,  of  the  repository  for  the  papers  of 
former  President  Bush.  Are  those  records  still  being  housed  in  a 
temporary  location  or  what  is  the  status  regarding  changing  to  a 
permanent  site? 

Dr.  Peterson.  They  are  indeed  still  in  the  temporary  site. 

Mr.  Istook.  Are  the  lease  arrangements  the  same  as  they  were 
last  year?  Are  they  with  the  same  parties? 

Dr.  Peterson.  Let  me  ask  Mr.  Megronigle  to  answer  that. 

Mr.  Megronigle.  Mr.  Istook,  the  lease  that  we  submitted  for  the 
record  last  year  is  still  in  effect.  There  was  some  confusion  last 
year  as  to  the  size  of  this  facility.  Now  that  it  has  been  occupied, 
I  can  state  that  it  is  48,821  square  feet  and  that  the  annual  rent 
bill  to  GSA  is  $757,000,  which  works  out  to  an  average  cost  per 
square  foot  of  about  $15.50.  So  I  think  what  we  provided  last  year 
for  the  record,  and,  hopefully,  this  information  will  help  clarify 
some  of  the  questions  you  had  last  year. 

Mr.  Istook.  There  was  also  last  year  some  question  regarding 
improvements  to  the  structure  with  the  structure  being  owned  by 
a  third  party  and  I  think  some  significant  improvements  being 
made  for  security  purposes  and  perhaps  some  shelving  expenses 
and  so  forth.  Is  a  final  figure  available  now  on  how  much  was  ex- 
pended on  those  improvements? 

Mr.  Megronigle.  Most  of  those  improvements  were  actually  un- 
dertaken by  the  lessor,  and  so  it  is  reflected  in  the  rent.  We  moved 
into  a  building  that  was  at  one  time  used  as  a  bowling  alley;  it  was 
virtually  gutted  in  order  to  be  able  to  provide  the  necessary  office 
space,  vault  for  top  secret  materials,  storage  materials  with  proper 
temperature.  So,  yes,  some  extensive  renovation  was  required. 

Mr.  Istook.  I  would  appreciate  your  submitting  to  my  office — 
and  I  suppose  for  the  record  of  the  hearing,  too — details  regarding 
what  has  been  spent  on  those  improvements  and  which  of  those 
were  borne  directly  through  the  Archives  and  which  of  those  were 
borne  by  the  lessor  and  therefore  folded  back  into  the  rent. 

Mr.  Megronigle.  Certainly. 

Mr.  Istook.  As  well  as  a  generalized  report  on  the  expenditure 
and  the  establishment  of  that  facility. 

Mr.  Megronigle.  We  will  do  that,  Mr.  Istook. 

Mr.  Istook.  Thank  you. 

I  might  have  some  follow-up  questions  after  we  get  that,  but  I 
will  await  that. 

Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Thank  you. 

Mr.  Istook.  And  operating  expenditures,  too,  certainly. 

Mr.  HOYER.  The  Committee  would  be  interested  in  those  costs  as 
well.  Submit  those  to  the  Committee. 

Mr.  Megronigle.  Certainly. 

[The  information  follows:] 
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NATIONAL  ARCHIVES  AND  RECORDS  ADMINISTRATION 

BUSH  HISTORICAL  MATERIAL  EXPENSES 
Obligations  of  the  National  Archives  and  Records  Administration 


FY  1993  j 

Actual 


Personnel  $147,593 
Other  Expenses: 

Travel  14,455 

Employee  Relocation  Expenses  69,490 

Transportation  of  Records  818,438 

RENT  in  Temporary  Storage  Facility  541,329 

Printing  and  Reproduction  6,944 

Data  Processing  and  Contractural  Sen/ices  459,309 

Communication  Services  3,710 

Guard  Service/Security  System  330,848 

Supplies  67,160 

Equipment  (includes  furniture  and  shelving)  227,190 

Motor  Pool  1 ,963 

Total  $2.688.429 

Note: 

Per  GSA,  renovations  paid  by  the  facility  owner  totaled  $238,000. 

GSA  has  obligated  $53,800  for  installation  and  materials  in  the  reception  area,  including 
an  exhaust  fan,  granite  flooring,  a  decorative  dome,  electrical  wiring,  carpeting,  and  sound 
conditioning. 

NARA  obligated  $120,758  for  shelving. 
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RENT  SAVINGS 


Mr.  HOYER.  The  budget  includes  savings  in  GSA  rent.  What  will 
be  the  fiscal  year  1995  savings  for  Archives  due  to  this  revaluation? 

Dr.  Peterson.  Mr.  Megronigle. 

Mr.  Megronigle.  We  were  to  move  out  of  a  number  of  buildings 
that  we  have  occupied  in  the  downtown  area,  Mr.  Chairman,  and 
the  overall  savings  in  rent  costs  for  the  various  temporary  locations 
and  office  space  locations  that  we  have  had  for  several  years  is 
about  $5  million  a  year. 

Mr.  HoYER.  These  savings  are  a  result  of  moving  out  of  the 
leased  space? 

Mr.  Megronigle.  That  is  correct. 

Mr.  HOYER.  And  moving  into  the  new  space? 

Mr.  Megronigle.  That  is  correct. 

Mr.  Hover.  In  College  Park? 

Mr.  Megronigle.  That  is  correct. 

Mr.  HOYER.  Have  you  been  shifting  around,  vacating  some  spots 
in  your  old  building  into  the  new — ^Archives  II?  I  won't  call  it  the 
old  building. 

Dr.  Peterson.  Pennsylvania  Avenue  annex. 

Mr.  HOYER.  Archives  I. 

Mr.  Megronigle.  Yes,  there  has  been  some  reshuffling. 

Mr.  HOYER.  Shuffling  around.  So,  in  effect,  we  have  a  $5  million 
savings  and  a  $12  million  cost  of  amortization  of  the  new  space,  for 
a  net  cost  of  $7  million. 

Mr.  Megronigle.  The  $12  million  is  the  additional  appropriation 
that  we  are  seeking  this  year.  The  full  annual  pa3rment  for  Ar- 
chives II  is  $28,971,000. 

Mr.  Hoyer.  What  makes  up  the  $16  million  difference  between 
$28,971  million  and  the  $12  million  that  you  are  requesting? 

Mr.  Megronigle.  That  was  appropriated  in  fiscal  year  1994. 

Mr.  HOYER.  So  it  is  in  the  base? 

Mr.  Megronigle.  Yes,  sir. 

Mr.  Hoyer.  However,  you  say  that  none  of  that  savings  relates 
to  a  recomputation  on  square  footage  costs  in  your  buildings? 

Mr.  Megronigle.  No. 

employment  levels 

Mr.  Hoyer.  Buyout  legislation.  Obviously,  that  has  just  come  out 
of  conference.  It  will  be,  hopefully,  considered  in  the  next  two  days 
and  will  then  be  considered  in  the  Senate. 

Your  complement  of  FTEs  goes  from  2,019  to  1,970,  a  reduction 
of  49  FTEs.  Let  me  ask  you,  how  many  folks  do  you  actually  have 
on  board  as  of  now? 

Mr.  Megronigle.  Well,  our  on-board  figure,  Mr.  Chairman,  is 
somewhat  misleading.  It  always  runs  about  3,000  to  3,100,  but  that 
includes  the  emplo3rment  of  a  large  number  of  part-time,  intermit- 
tent workers. 

A  figure  that  is  more  useful,  I  think,  for  this  discussion  is  our 
full-time  equivalent  figure,  which  is  currently  in  the  2,630  range. 
We  need  to  reduce  from  that  figure  only  very  few  FTE  to  reach  the 
1995  level,  however 

Mr.  Hoyer.  What  do  you  have  as  the  1995  level? 
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Mr.  Megronigle.  It  is  2,621. 

Mr.  HOYER.  Now,  you  have  1,970  staffing  FTEs? 

Mr.  Megronigle.  I  am  giving  the  total  agency  FTEs. 

Mr.  HOYER.  You  are  giving  me  not  just  direct  FTEs  but  reim- 
bursable and  contract? 

Mr.  Megronigle.  Right,  because  it  applies. 

Dr.  Peterson.  Trust  fund. 

Mr.  Megronigle.  Trust  fund,  also,  because  the  reductions  apply 
to  the  total  FTE  figures  for  the  agency. 

Mr.  HOYER.  So  you  are  at  between  3  and  31  and  you  go  to  26; 
is  that  correct?  Is  that  apples  and  oranges? 

Mr.  Megronigle.  We  are  at  about  2,630,  and  we  go  down  to 
2,621. 

Mr.  Hover.  So  the  apples  are  2,630  to  2,621? 

Dr.  Peterson.  Right. 

Mr.  Megronigle.  But  the  money,  however,  that  has  been  re- 
duced from  our  budget  between  1994  and  1995  will  require  us  to 
reduce  the  49  as  shown  in  the  budget.  So  we  are  going  to  have  to 
go  below  the  2,621  figure  in  order  to  live  with  the  dollars  available. 

Mr.  Hover.  What  are  you  projecting  you  will  have  to  go  to? 

Mr.  Megronigle.  We  probably  will  go  below  2,600  to  the  2,580 
range. 

Mr.  Hover.  2,580  to  2,600. 

Mr.  Megronigle.  For  1995. 

BUVOUT  legislation 

Mr.  Hover.  Now,  going  back  to  the  buyouts  and  the  reason  for 
the  genesis  of  this  question.  I  am  presuming  that,  because  that  is 
a  relatively  small  number,  that  you  don't  contemplate  RIFs. 

Mr.  Megronigle.  We  are  certainly  not  contemplating 

Mr.  Hover.  The  proper  answer,  of  course,  is  yes,  but  give  me  the 
real  answer. 

Mr.  Megronigle.  We  are  not  contemplating  RIFs  this  fiscal 
year,  and  I  hope  we  don't  have  to  contemplate  them  in  fiscal  year 
1995.  However,  a  reduction  of  49  positions  and  associated  costs, 
which  are  quite  high  because  we  are  anticipating  targeting  the 
upper  grade  levels,  will  be  very  difficult  to  achieve.  We  are  count- 
ing on  the  buyout  legislation  to  enable  us  to  manage  the  reduction 
as  painlessly  as  possible. 

Mr.  Hover.  Would  I  be  correct,  though,  to  conclude  from  what 
you  have  said  that  no  RIFs  will  be  required  in  fiscal  year  1994 
whether  or  not  the  buyout  legislation  passes? 

Mr.  Megronigle.  That  is  correct. 

Dr.  Peterson.  That  is  right. 

Mr.  Hover.  But  that  for  1995  you  need  the  buyout  legislation  to 
assist  you  in  making  this  managed  reduction? 

Mr.  Megronigle.  Yes. 

Mr.  Hover.  Mr.  Lightfoot. 

national  historical  publications  and  records  commission 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman. 

Good  morning.  This  question  may  seem  somewhat  out  of  char- 
acter for  a  traditional  conservative  Republican. 
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On  your  budget  for  national  historical  publications  and  records 
grants,  you  are  dropping  it  about  a  million  and  a  quarter,  which 
is  about  a  25  percent  reduction  in  that  particular  budget.  That  is 
one  of  the  areas  that  small  communities  like  we  have  in  Iowa  his- 
torically turn  to  for  help  with  historic  record  preservations  and  so 
on.  This  is  a  relatively  small  portion  of  your  entire  budget.  Why  did 
we  take  such  a  healthy  cut  there? 

Dr.  Peterson.  It  is  a  straight  2  percent  cut  from  the  level  that 
was  the  request  level  last  year,  so  it  is  nothing  more  than  that 
mathematical  formula. 

The  consequence  of  the  cut  is,  as  you  say,  that  the  National  His- 
torical Publications  and  Records  Commission  will  have  to  con- 
centrate its  grant  funds  on  its  very  top  funding  priorities,  which 
are  about  four — certainly  research  grants  to  help  Archives  cope 
with  the  whole  electronic  media  revolution,  helping  some  State 
boards,  encouraging  some  centers  for  documentary  editing  and 
completing  some  ongoing  publication  projects.  But  what  will  suffer 
indeed  are  the  small  communities  and  the  grants  that  are  given  to 
them  to  help  them  preserve  their  historic  materials. 

What  we  would  have  to  do  is  take  the  smaller  amount  of  money 
and  concentrate  it  on  where  you  get  the  biggest  multiplier  effect. 

Mr.  LiGHTFOOT.  You  say  2  percent,  but  you  are  dropping  it  from 
five  and  a  quarter  down  to  $4  million.  That  is — unless  my  math  is 
wrong,  that  is  about  25  percent. 

Dr.  Peterson.  That  is  25  percent.  It  is  a  2  percent  reduction 
from  the  President's  budget  request  level  from  last  year. 

Mr.  LiGHTFOOT.  So  you  are  working  off  the  request  level,  then, 
as  your  baseline? 

Dr.  Peterson.  That  is  correct. 

ELECTRONIC  RECORDS 

Mr.  LiGHTFOOT.  You  just  mentioned  the  electronic  records.  I  am 
not  sure  if  Mr.  Hoyer  asked  a  question  or  not,  but  I  know  he  has 
got  some  questions  about  the  precedent  on  electronic  use  in  the 
Armstrong  case  and  so  on. 

Mr.  HOYER.  We  did  go  through  that. 

Mr.  LiGHTFOOT.  You  went  through  that? 

Mr.  HOYER.  Go  ahead. 

Mr.  LiGHTFOOT.  Basically,  what  we  are  interested  in  was  do  you 
think  that  Congress  needs  to  enact  any  laws  to  clarify  how  we  use 
and  preserve  the  new  electronic  records  and  so  on? 

Dr.  Peterson.  I  am  part  of  a  group  of  people  from  the  executive 
branch  that  is  called  the  Government  Information  Policy  Commit- 
tee. We  are  part  of  the  National  Information  Infrastructure  Task 
Force. 

That  committee — and  I  just  attended  a  meeting  earlier  this 
week — is  looking  at  a  whole  range  of  questions  regarding  every- 
thing from  privacy,  authenticity,  impact  on  copyright,  impact  on 
patents.  Out  of  that  will  probably  come  some  proposals,  but  the 
committee  just  isn't  ready  and  the  information  infrastructure  task 
force  isn't  ready  to  put  those  proposals  forward  yet. 

Mr.  LiGHTFOOT.  But  you  are  studying  it? 

Dr.  Peterson.  Obviously.  We  must. 
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Mr.  LiGHTFOOT.  They  will  make  some  recommendations  to  us  on 
it? 
Dr.  Peterson.  Yes. 

ARCHIVES  II  FACILITY 

Mr.  LiGHTFOOT.  One  last  question.  With  your  move  into  the  new 
facility,  are  there  any  non-recurring,  one-time  costs  associated  with 
that  move  that  we  will  get  this  year  and  not  have  next  year? 

Dr.  Peterson.  Yes,  but  let  me  ask  Mr.  Megronigle  to  describe 
them. 

Mr.  Megronigle.  Primarily,  Mr.  Lightfoot,  it  is  the  cost  of  the 
move  itself  which  has  been  estimated  at  about  $6.8  million.  Be- 
cause of  an  authorization  from  the  Congress  in  the  fiscal  year  1994 
appropriations  bill,  we  are  funding  that  move  out  of  savings  on  the 
project  itself.  The  total  project  came  in  at  about — all  the  bills  aren't 
in  yet,  but  it  is  between  $242  million  and  $244  million,  and  it  was 
authorized  at  $250  million. 

So  we  asked  the  authority  of  the  Congress  to  be  able  to  use  the 
difference  to  be  able  to  move  into  the  building.  Additional  appro- 
priations are  not  required,  and  that  is  ongoing  right  now. 

Mr.  LiGHTFOOT.  It  will  cover  the  move  of  objects,  of  telephone 
hookups  and  so  forth? 

Mr.  Megronigle.  It  covers  the  physical  move  of  the  records.  We 
received  an  appropriation  to  cover  the  cost  of  furnishing  the  build- 
ing and  to  cover  the  cost  of  telephones  and  those  t3rpes  of  expendi- 
tures. 

Mr.  LiGHTFOOT.  In  a  separate  appropriation? 

Mr.  Megronigle.  In  fiscal  year  1993.  And  have  expended  the 
funds  on  those  things. 

Mr.  Hoyer.  Mr.  Lightfoot,  before  you  came  in,  Dr.  Peterson  indi- 
cated they  were  going  to  have  the  dedication  on  May  12th.  I  would 
very  much  like  to  have  you  there  and  would  like  to  have  all  the 
Members  have  the  opportunity  to  come.  We  could  go  maybe  an 
hour,  hour  and  a  half  early.  It  is  an  extraordinary  facility.  You  will 
be  very  proud  of  the  technological  capabilities  of  this.  It  is  clearly 
a  state-of-the-art  building.  We  are  having  archival  folks  from  all 
over  the  world  come  here  and  see  what  we  have  done.  Hopefully, 
you  and  the  other  Members  of  the  committee  will  be  there. 

Mr.  ISTOOK.  May  12th? 

Mr.  HOYER.  May  12th. 

Mr.  LiGHTFOOT.  What  day  of  the  week  is  that? 

Dr.  Peterson.  Thursday. 

Mr.  Hoyer.  Bad  day.  The  President  of  the  United  States  is  going 
to  be  there  and,  apparently,  his  schedule  is  probably  controlled 
more  than  ours. 

Mr.  LiGHTFOOT.  I  don't  understand  that,  but — lunch  at  your 
house  afterwards? 

Mr.  Hoyer.  Absolutely. 

Mr.  LiGHTFOOT.  I  will  be  there. 

Mr.  Hoyer.  Or  some  other  appropriate  place  like  Dr.  Kirwan's 
place.  That  is  a  lot  more  proximate.  He  is  the  President  of  the  Uni- 
versity. 

Mr.  LiGHTFOOT.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 


815 

Mr.  HOYER.  Are  there  any  other  questions? 

If  not,  Dr.  Peterson,  I  have  some  questions  on  performance  meas- 
urement and  other  issues  for  the  record. 

Clearly,  as  we  look  at  performance  measures  and  as  we  look  at 
reduced  budgets,  it  becomes  absolutely  essential  that  we  do  more 
with  less.  I  made  the  comment  yesterday  that  doing  more  with  less 
sounds  good,  but,  ultimately,  you  get  to  a  point  where  you  cannot 
do  it  any  longer.  Therefore,  if  you  are  going  to  save,  you  need  to 
make  choices  between  alternatives. 

I  am  one  of  the  few  who  will  be  voting  for  the  balanced  budget 
amendment,  perhaps  the  only  Democratic  leader  that  will  be  voting 
for  the  amendment,  because  I  think  it  will  force  us  to  make  choices 
between  alternatives.  Not  the  amendment  itself  but  I  think  the 
context  of  it  will  and  I  think  we  need  to  do  that. 

I  am  one  of  those  tax-tax,  spend-spend  Democrats.  Every  time  I 
say  that,  my  staff  cringes,  but  it  seems  to  me  that  is  the  honest 
way  to  do  it.  If  you  are  going  to  pay  for  it,  if  you  want  to  buy  it, 
tax  people  and  have  them  pay  for  it.  That  is  the  discipline  in  our 
system.  This  borrowing  except  for  capital  projects  which  I  happen 
to  support,  is  something  that  we  ought  not  to  do. 

I  have  a  seven-year  old  grandchild.  She  is  suffering  badly  by  the 
debt  we  have  placed  on  her  head,  especially  over  the  last  12  years. 

The  fact  is,  though,  that  you  are  going  to  have  to  do  the  most 
efficient  job  possible  of  delivering  the  services  and  then  honestly 
tell  this  Committee  and  the  American  public,  with  these  re- 
sources— we  can  perform  these  services.  However,  we  cannot  per- 
form these  other  services  that  may  be  good  and  important  unless 
we  pay  for  them. 

So  if  you  will  respond  to  those  performance  questions,  which  we 
are  really  going  to  be  interested  in  and  which  we  will  review.  This 
is  not  a  partisan  issue.  It  has  nothing  to  do  with  partisanship  and 
ever5^hing  to  do  with  giving  the  American  public  the  best  return 
on  their  dollar  investment. 

Doctor,  although  I  did  not  ask  questions  on  the  issues  raised  by 
Mr.  Wolf,  I  know  you  share  the  concern  of  this  Committee  that 
there  not  be  any  perceptions  that  we  are  running  the  Archives  in 
any  other  than  a  professional,  non-political  way. 

Clearly,  questions  are  being  raised.  We  need  to  resolve  those. 
The  Committee  will  be  working  with  you  and  with  Mr.  Wolf  and 
with  others,  Mr.  Lightfoot,  to  assure  that  is  the  case.  Thank  you. 

Dr.  Peterson.  Thank  you,  Mr.  Chairman. 

Mr.  HoYER.  We  appreciate  you  being  with  us. 

[The  questions  submitted  for  the  record  and  the  budget  justifica- 
tion materials  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

PLACEMENT  OF  POLITICAL  APPOINTEES 

Question.   Dr.  Peterson,  recent  press  reports  suggest  that  you 
have  implemented  a  few  controversial  personnel  actions,  including 
the  hiring  of  several  political  appointees  to  fill  senior  posts. 
This  has  given  rise  to  a  concern  about  the  politicization  of  the 
National  Archives.   How  many  political  appointees  have  you  hired 
and  which  positions  do  they  hold? 

Answer.   Since  I  became  Acting  Archivist  of  the  United  States  on 
March  25,  1993,  I  have  made  two  Schedule  C  appointments  -  Shirley 
Clarkson's  appointment  as  Director  of  Public  Affairs  and  Brian 
Thompson's  appointment  as  White  House  Liaison.   I  also  approved 
the  extension  of  Marianne  Smith's  temporary  Schedule  C 
appointment  for  a  period  of  120  days. 

Two  other  senior  appointments  that  have  been  made  since  I  became 
Acting  Archivist  are  those  of  William  H.  Gilcher  and  his 
replacement.  Marc  H.  Monheimer.   Both  were  appointed  to  a  Senior 
Executive  Service  (SES)  position  on  a  limited  term  basis  for  a 
period  of  six  months.   These  appointments  were  made  with  the 
approval  of  the  Office  of  Personnel  Management  (0PM) .   Although 
limited  term  appointments  in  the  SES  are  not  considered 
"political  appointments",  I  am  including  this  information  in 
order  to  be  fully  responsive  to  your  request. 

Question.   What  is  the  rationale  for  placing  political  appointees 
into  these  positions  and  were  these  positions  previously  filled 
by  career  civil  servants? 

Answer.   None  of  the  new  hires  were  appointed  to  existing  vacant 
positions  with  the  exception  of  Mr.  Monheimer  who  was  appointed 
Senior  Advisor  to  the  Archivist  in  the  position  vacated  by  Mr. 
Gilcher.   Mr.  Gilcher,  Ms.  Smith,  and  Mr.  Thompson  were  appointed 
to  newly  established  positions. 

Before  becoming  Acting  Archivist,  NARA  had  an  individual  in  place 
who  was  a  Special  Assistant  to  the  Archivist,  and  basically  had 
the  job  of  being  the  White  House  liaison.   The  person  didn't  have 
the  title  of  White  House  liaison,  but  that  is  what  the  individual 
did.   Because  of  NARA's  close  working  relationship  with  the  White 
House,  we  felt  that  a  position  to  handle  liaison  duties  was  in 
order.   Therefore,  we  changed  the  title  of  Special  Assistant  to 
the  Archivist  to  the  White  House  Liaison.   The  person  placed  in 
that  position  was  Ms.  Smith.   After  Ms.  Smith's  resignation  to  go 
to  a  Cabinet  agency,  I  was  asked  to  interview  Mr.  Thompson,  who 
was  subsequently  placed  into  the  position  vacated  by  Ms.  Smith. 

Regarding  the  placement  of  Ms.  Clarkson,  NARA  had  a  long-time 
public  affairs  director  who  left  the  agency.   The  job  was  a 
career  GS-14  position.   The  job  was  advertised  broadly;  and  NARA 
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got  a  number  of  applicants  from  both  inside  and  outside  the 
agency.   From  those  applicants,  we  determined  that  no  applicant 
would  really  make  this  job  into  what  it  needs  to  be  for  an  agency 
like  NARA.,  which  is  absolute  dedication  to  serving  the  public. 

At  this  time,  the  person  who  was  serving  as  the  White  House 
liaison  said  that  perhaps  NARA  could  get  some  people  who  were 
interested  in  a  Schedule  C  position.   Ultimately,  a  list  of  four 
individuals  was  referred  for  interview.   From  the  four 
applicants,  one  was  chosen  that  I,  as  Acting  Archivist,  felt 
would  fulfill  the  position  as  I  envision  it.   I  do  not  consider 
it  a  White  House  placement;  I  had  a  choice. 

Question.   Is  the  placing  of  political  appointees  in  these 
positions  a  new  practice  or  is  this  a  pattern? 

Answer.    These  positions  are  considered  new,  so  therefore  the 
placement  of  political  appointees  into  those  positions  cannot  be 
considered  a  pattern. 

Question.   Why  are  political  appointees  needed  at  Archives? 

Answer.   Political  appointees  are  not  necessarily  needed  at  the 
Archives,  but  one  must  look  at  the  individual  positions  involved 
to  properly  qualify  an  answer  to  the  question.   The  position  of 
Senior  Advisor  to  the  Archivist  is  a  temporary  position 
established  to  assist  an  Archivist  nominee  and  the  White  House  in 
preparation  for  confirmation  hearings  and  in  making  a  smooth 
transition  to  the  position  of  Archivist.   The  White  House  Liaison 
position  is  used  as  a  means  of  improving  communications  with  the 
White  House.   The  National  Archives  is  one  of  12  non-cabinet 
agencies  with  a  position  of  White  House  Liaison,  and  in  all  cases 
the  positions  are  held  by  appointees  of  the  Administration.   As 
for  the  position  of  Supervisory  Public  Affairs  Specialist,  no 
Federal  career  employee  that  applied  for  the  vacant  position  met 
the  qualifications  that  I  felt  the  agency  needed  for  the 
position.   I  found  that  required  talent  in  the  Schedule  C 
employment  pool. 

UNSATISFACTORY  PERFORMANCE  RATINGS 

Question.   Another  press  report  is  that  three  Senior  Executive 
Service  employees  have  received  unsatisfactory  performance 
ratings.   The  suggestion  in  the  press  is  that  you  desire  to  move 
these  SES  employees  out  and  place  political  appointees  in  their 
positions.   What  is  your  response  to  this  suggestion? 

Answer.   Under  5  U.S.C.  3303  no  comment  can  be  made  at  this  time 
on  job  performance  because  the  final  ratings  are  not  complete. 
Therefore,  the  suggestion  that  there  is  to  be  placement  of 
political  appointees  in  the  vacated  SES  positions  is 
inappropriate . 
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PERFOBMAHCE  MEASUKEMENT 

Question.   Have  you  conducted  a  review  of  the  management  of 
Archives  to  highlight  performance  measures? 

Answer.   The  National  Archives  and  Records  Administration  (NARA) 
has  conducted  a  comprehensive  review  of  its  management  and 
programs  as  part  of  an  agency-wide  strategic  planning  process. 
Part  of  that  review  resulted  in  a  determination  that  uniform, 
agency-wide  performance  measures  were  a  requirement  that  NARA 
needed  in  order  to  work  toward  the  accomplishment  of  the  goals  of 
the  Government  Performance  and  Results  Act  (GPRA) .   NARA 
established  a  task  force  to  develop  those  performance  measures 
and  that  group  is  working  toward  delivery  of  performance  measures 
during  FY  1994.   Baseline  data  will  begin  to  be  collected  on 
October  1,  1994  for  FY  1995  so  that  planning  and  budget 
integration  will  be  possible  for  FY  1996. 

Question.   What  are  some  of  the  specific  measures  you  have 
included  in  the  1995  budget  which  reflect  this  review? 

Answer.   No  specific  measures  have  been  included  in  the  1995 
budget  for  the  reasons  stated  above. 

Question.   In  conducting  this  review,  the  Committee  suggested  the 
use  of  performance  measurement  data,  especially  quality  and 
customer  satisfaction  information.   What  data  have  you  been  able 
to  develop  to  measure  your  performance? 

Answer.   NARA  is  in  the  process  of  surveying  both  agency  staff 
and  customers  with  the  goal  of  having  customer  satisfaction  and 
quality  measurements  integrated  in  our  performance  measurement 
system.   Customer  expectations  on  both  the  types  and  quality  of 
service  delivery  will  be  part  of  the  data  analysis. 

Question.   Is  the  application  of  these  data  reflected  in  your 
1995  budget  request? 

Answer.   The  application  of  these  data  is  not  reflected  in  our 
1995  budget  request  for  the  reasons  stated  above. 

Question.   The  Committee  also  suggested  that  the  performance 
measures  should  be  linked  to  planning  and  agency  improvement 
efforts.   How  have  you  used  these  measures  to  "benchmark"  and 
develop  strategic  plans  for  Archives? 

Answer.   As  stated  above,  it  was  the  review  process  leading  up  to 
the  development  of  the  NARA  Strategic  Plan  that  determined  the 
need  for  a  uniform  system  of  performance  measurement.   When  the 
system  is  developed,  it  will  be  integrated  in  both  our  strategic, 
operational,  and  budget  planning  process. 
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ARCHIVES  II  FACILITY 

Question.   The  budget  includes  a  $12  million  increase  associated 
with  interest  and  principal  payments  for  the  new  facility.   Your 
statement  indicates  that  these  costs  will  be  included  in  the 
budget  requests  for  the  next  25  years.   Why  is  this  necessary  and 
what  will  be  the  total  cost  over  the  25-year  period? 

Answer.   PL  100-440  (102  Stat.  1743-44),  the  NARA  appropriation 
section,  provided  authorization  for  the  Archivist  of  the  United 
States  to  enter  into  a  contract  for  the  construction  and  related 
services  of  Archives  II.   It  stated  that  "The  contract  shall 
provide,  by  lease  or  installment  payments  payable  out  of  annual 
appropriations  over  a  period  not  to  exceed  thirty  years,  for  the 
payment  of  the  purchase  price  and  associated  costs,  which  shall 
not  exceed  $205,000,000  plus  escalation  to  the  midpoint  of 
construction,  and  reasonable  interest  thereon." 

An  installment  sale  and  trust  agreement  was  entered  into  as  of 
July  1,  1989,  by  and  between  the  United  States  Trust  Company  of 
New  York  and  the  National  Archives  and  Records  Administration. 
Under  terms  of  the  agreement,  the  trustee  obtained  thirty  year 
financing  for  the  construction  of  the  Archives  II  facility 
through  the  sale  of  certificates  representing  proportionate 
shares  of  ownership  in  installment  payments  to  be  made  by  the 
Archives. 

Prior  to  February  1994,  installment  payments  to  certificate 
holders  were  made  from  monies  held  by  the  trustee.   As  of 
February  1994  the  National  Archives  is  required  to  make  52  semi- 
annual installment  payments  of  $14,485,865  each,  or  a  total  of 
$28,971,371  annually,  for  a  total  of  $753,255,646  over  the 
remaining  life  of  the  Certificates  of  Participation. 
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Introduction 

The  National  Archives  and  Records  Administration  is  at  the  heart  of  the  Federal  government's 
information  system.   From  providing  veterans  with  their  medical  files  to  making  newly- 
declassified  documents  available  to  scholars,  from  highlighting  historical  events  in  exhibits  to 
publishing  the  latest  Executive  Order,  the  National  Archives  provides  to  the  American  people 
a  wide  range  of  information  relating  to  the  Federal  government. 

As  a  central  management  agency,  the  National  Archives  is  a  leader  in  establishing  policies 
and  procedures  for  records  and  information  management.   We  publish  the  laws,  Presidential 
documents,  regulations,  and  other  official  notices  and  serve  as  a  central  source  for 
documenting  the  functions  of  the  Federal  government.   Our  constituents  include  the  Federal 
government  itself,  as  well  as  genealogists  and  historians,  the  legal  community,  the 
communications  media,  the  archival  and  information  science  communities,  and  a  broad  array 
of  information-seekers  ranging  from  public  policy  analysts  to  private  citizens. 

Our  concerns  as  permanent  protectors  and  disseminators  of  information  go  beyond  mere 
custodianship.    We  strive  to  preserve  the  physical  format  of  the  information  as  well  as  the 
information  itself  in  order  to  ensure  its  continued  historical  availability.   Wc  must  protect  the 
privacy  interests  of  individuals  while,  to  the  greatest  extent  possible,  honoring  the  people's 
right  to  know.   We  must  also  explore  new  and  better  ways  to  share  the  information  wc 
preserve  with  the  users  we  serve. 

Since  the  creation  of  the  National  Archives  in  1935,  it  has  been  unique  among  the  world's 
archives  as  a  unified  Federal  institution,  accessioning  and  preserving  materials  from  all  three 
branches  of  Government.   The  National  Archives  is  a  fundamental  component  of  the  nation's 
information  resources.   Now,  as  we  look  toward  the  next  century  of  our  history  as  a  nation,  it 
is  our  challenge  to  secure  the  physical  and  intellectual  resources  to  keep  pace  with 
technological  changes  that  have  fundamentally  altered  the  ways  our  government  organizes, 
protects,  and  disseminates  information. 

The  strategic  plan  for  the  National  Archives  focuses  our  attention  on  the  information  services 
we  provide.   Adherence  to  its  goals  and  objectives  commits  us  to  manage  effectively  the 
information  we  hold  in  trust,  prescr%e  it  with  fidelity,  and  share  it  freely  and  equally  with  all 
who  seek  knowledge,  for  information  is  the  greatest  asset  of  a  free  society. 


fRUDY  HUSKAMP  fETERSON 


Acting  Archivist 
of  the  United  States 

December  3,  1993 
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National  Archives  and  Records  Administration 

Strategic  Plan  for  a  Challenging  Federal  Environment 

1994-2001 


I.   Executive  Summary 

Confronted  by  the  challenges  of  fulfilling  the  mission  of  the  National  Archives  and  Records 
Administration  in  an  era  of  growing  expectations  and  declining  resources,  the  Archivist  of  the 
United  States  instituted  a  strategic  planning  process  in  1992.   The  first  plan,  issued  in 
February,  1993,  was  based  on  a  thorough  analysis  of  NARA's  mission,  functions,  resources, 
and  environment.   The  first  seven  months  of  implementation  witnessed  the  initiation  of  a 
strategic  management  process  within  the  agency,  a  process  that  requires  a  periodic  review  and 
update  of  the  strategic  plan.   In  an  environment  of  dramatic  change  for  the  Federal 
government,  the  first  review  of  the  plan  occurred  in  September,  1993.   The  following  critical 
success  factors,  goals,  and  objectives  are  the  result  of  that  review.   The  revised  plan  focuses 
the  resources  and  energy  of  NARA  to  achieve  the  goals  we  deem  to  be  critical  for  the 
successful  achievement  of  our  mission  in  this  decade. 

Mission:   The  National  Archives  and  Records  Administration  serves  the  American  people  and 
their  Government  by  safeguarding  their  interests  in  Federal  records  and  other  documentary 
materials,  by  promoting  effectiveness  and  efficiency  in  the  administration  of  those  materials, 
and  by  advancing  the  knowledge  of  the  history  of  the  nation. 

The  National  Archives  and  Records  Administration  establishes  policies  and  procedures  for 
managing  U.S.  Goverriment  records.   We  assist  Federal  agencies  in  documenting  the;ir 
activities  ,  administering  records  management  programs,  scheduling  records,  and  retiring 
noncurrent  records  to  Federal  records  centers.   We  appraise,  accession,  arrange,  describe, 
preserve,  and  make  available  to  the  public  the  historically  valuable  records  of  the  three 
branches  of  Government.   We  manage  the  Presidential  Libraries  system.    We  assist  non- 
Federal  institutions  through  a  grants  program  administered  by  the  National  Historical 
Publications  and  Records  Commission.   We  publish  the  Statutes  at  Large,  regulations,  and 
Presidential  and  other  public  documents  through  the  Federal  Register  system. 

The  National  Archives  and  Records  Administration's  strategic  agenda  is  composed  of  five 
critical  success  factors.    Our  challenge  is  to  succeed  in  all  five  of  these  areas. 


1.  Serve  the  records  and  information  requirements  of  the  Government  and  the 

people.   We  will  establish  a  systematic,  agency-wide  approach  to  identify  NARA's 
customers'  needs,  compare  those  needs  with  services  offered,  address  shortfalls,  and 
evaluate  effectiveness;  ensure  that  the  ongoing  execution  of  all  archival  functions  and 
information  services  provide  for  timely  availability  of  records  and  information  in  the 
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National  Archives  and  Records  Administration;  provide  guidance  and  assistance  to 
Federal  agencies  to  ensure  adequate  and  proper  documentation  of  agency  policies, 
decisions  and  transactions,  and  to  ensure  timely  and  proper  disposition  of  records;  and 
serve  the  public  through  a  nationwide  system  of  exhibits,  educational  programs, 
publications,  and  other  activities. 

2.  Manage  NARA  effectively  to  ensure  mission  accomplishment.   We  will  institute  a 
management  program  based  on  public  accountability,  service,  and  effectiveness; 
review  NARA  and  restructure  if  necessary  to  streamline  operations,  improve  customer 
service,  increase  productivity,  and  empower  employees;  recruit,  maintain,  and  develop 
a  diverse  staff  of  the  highest  quality  to  ensure  accomplishment  of  the  mission  of 
NARA;  continue  to  institutionalize  and  integrate  the  strategic  management  process; 
and  develop  a  basis  for  effective  resource  management. 

3.  Aggressively  pursue  NARA's  mission  in  all  areas  being  impacted  by  changing 
information  technology  and  electronic  records.   We  will  develop  by  January  1, 
1994,  NARA's  role  and  strategies  for  addressing  the  complex  and  dynamic  issues 
presented  by  the  use  of  changing  information  technologies  in  the  Federal  Government; 
maximize  NARA's  contribution  to  the  nation's  information  infrastructure;  develop 
NARA's  capacity  to  help  the  nation  advance  knowledge  and  ensure  access  to 
information  to  every  citizen,  by  providing  on  a  nationwide  basis  integrated  on-line 
public  access  and  other  services  utilizing  the  new  technology;  and  integrate  the  use  of 
technology  into  effective  management  and  service  delivery  by  NARA. 

4.  Preserve  the  records  of  the  Federal  Government  and  other  historical  materials. 

We  will  revise  and  expand  existing  NARA  preservation  plans  into  an  integrated, 
comprehensive,  agency-wide,  multi-year  plan,  with  interim  report  and  partial 
implementation  of  the  plan  by  October  1993,  and  full  implementation  of  the  plan 
beginning  October  1995;  provide  improved  and  expanded  guidance  to  Federal 
Government  agencies  in  preserving  records  in  their  custody;  and  provide  leadership  in 
the  preservation  of  archival  materials  to  organizations  outside  the  Federal  system. 

5.  Develop  a  new  atmosphere  of  openness  in  NARA  through  more  effective  internal 
and  external  communications  and  a  spirit  of  visible  leadership  in  the  archival, 
records,  and  information  fields.   We  will  strengthen  the  internal  communications 
system  within  NARA;  build  understanding  and  support  for  NARA  policies,  programs, 
and  services  among  key  constituents;  establish  and  maintain  an  effective  and  open 
dialogue  with  NARA  customers  and  constituents;  establish  mutually  beneficial 
partnerships  with  Federal  agencies  and  other  institutions  and  organizations  with 
common  interests;  and  develop  NARA  as  a  national  leader  in  archives  and  records 
management. 
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n.   Strategic  Plan  Review  and  Update 

On  February  23,  1993,  the  National  Archives  and  Records  Administration  issued  its  first 
Strategic  Plan.   This  plan  was  based  on  a  thorough  analysis  of  NARA's  mission,  functions, 
resources,  and  environment.   The  Plan  that  resulted  from  this  analysis  targets  those  areas  of 
NARA's  overall  mission  that  require  particular  attention. 

Built  into  the  Strategic  Plan  is  the  responsibility  to  conduct   periodic  reviews  to  ensure  that 
the  Plan  continues  to  be  an  accurate  reflection  of  NARA's  goals  and  objectives.   The  Plan 
also  is  to  be  reviewed  in  the  context  of  the  rapidly  changing  environment  for  the  Federal 
Government  and  the  archival  and  records  management  communities. 

In  September  1993,  the  Working  Group  for  the  Strategic  Plan  and  the  NARA  Management 
Council  conducted  this  essential  review.   Every  critical  success  factor,  goal,  and  objective  of 
the  Plan  was  examined  and  evaluated  to  determine  (1)  if  it  remamed  a  priority  for  the  agency, 
(2)  if  there  has  been  progress  made,  (3)  if  there  are  resource  requirements  that  can  be  met, 
and  (4)  if  it  accurately  takes  into  account  the  current  envirormient. 

Since  February  the  environment  has  changed  dramatically  for  the  Federal  Government.   The 
passage  of  the  Government  Performance  and  Results  Act,  the  issuance  of  the  Vice  President's 
report  on  reinventing  Government,  and  the  signing  of  several  Executive  Orders  concerning 
streamlining  Government  and  improving  customer  service,  and  the  new  NARA  budget  targets 
for  1995  reducing  dollars  and  personnel,  have  profound  resource,  program,  and  service 
implications  for  NARA.   This  plan  reflects  the  incorporation  of  these  important  initiatives  into 
the  direction  of  NARA  and  the  development  of  policy  and  organizational  alternatives  to 
implement  the  President's  program. 

The  following  factors,  goals,  and  objectives  arc  the  result  of  the  six  month  review.   The 
revised  plan  is  an  attempt  to  focus  the  resources  and  energy  of  the  institution  to  achieve  the 
goals  we  deem  to  be  critical  for  the  successful  achievement  of  our  mission  in  this  decade. 

The  streamlining  of  the  plan  represents  the  decision  that  there  are  many  ongoing  functions 
that  must  go  forward  for  the  agency  to  fulfill  its  mission,  such  as  preservation,  the  move  to 
Archives  II,  and  space  needs  in  the  regions. 

Every  organizational  component  of  NARA  has  a  role  in  the  accomplishment  of  this  revised 
Strategic  Plan.   Each  objective  has  listed  with  it  the  Office  with  lead  responsibility  and  the 
Offices  with  participating  responsibility.   In  addition  to  the  specific  assigrmient  of 
responsibility,  each  Office  will  participate  in  every  objective  through  the  membership  of  the 
Office  head  on  the  NARA   Management  Council.   The  Management  Council  will 
continuously  review  the  progress  of  the  plan  and  ensure  that  it  is  consistent  with  the  ongoing 
priorities  and  programs  of  the  agency. 
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The  organizational  components  identified  in  this  Plan  are  the  Archivist  (N),  the  Deputy 
Archivist  (ND),  the  Chief  of  Staff  (NX),  the  National  Historical  Publications  and  Records 
Commission  (NP),  the  Office  of  Management  and  Administration  (NA),  the  Office  of  Federal 
Records  Centers  (NC),  the  Office  of  the  National  Archives  (NN),  the  Office  of  the  Federal 
Register  (NF),  the  Office  of  Presidential  Libraries  (NL),  the  Office  of  Public  Programs  (NE), 
the  Office  of  Records  Administration  (NI),  and  the  Office  of  Special  and  Regional  Archives 
(NS).    Collectively  these  components  are  NARA.   The  Strategic  Plan  provides  the  unified 
approach,  shared  by  all  components,  to  the  accomplishment  of  the  mission  of  the  agency. 
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III.   Mission  and  Fundamental  Values 

Mission  Statement 

The  National  Archives  and  Records  Administration  serves  the  American  people  and  their 
Government  by  safeguarding  their  interests  in  Federal  records  and  other  documentary 
materials,  by  promoting  effectiveness  and  efficiency  in  the  administration  of  those  materials, 
and  by  advancing  the  knowledge  of  the  history  of  the  Nation. 

Statement  of  Fundamental  Values 

The  central  values  of  an  organization  arc  the  unspoken  principles  upon  which  much  of  its 
decision  making  and  larger  corporate  culture  are  based.   The  National  Archives  and  Records 
Administration  holds  values  that  are  founded  in  tradition  and  that  reflect  our  concern  for 
accomplishing  our  unique  mission. 

Values 

We  value  our  mission  of  service  to  the  American  people  and  their  Government. 

We  value  our  role  as  the  keeper  of  our  national  documentary  heritage  and  our 
responsibility  to  posterity  to  make  informed  and  unbiased  decisions  in  the  selection  of 
valuable  historical  records,  regardless  of  age  or  physical  format. 

We  value  the  right  of  the  American  people  to  a  well-documented  national  memory 
and  the  trust  placed  in  us  by  them  and  their  Federal  Government  as  the  judges  of  the 
historical  significance  of  records. 

We  value  the  records  in  our  care  and  the  information  they  contain  and  respect  the 
right  of  a  free  people  to  have  access  to  that  information. 

We  value  the  nationwide  scope  of  our  program  because  it  provides  the  opportunity  to 
reach  across  the  country  with  a  variety  of  programs  that  enrich  and  enlighten. 

We  value  the  work  of  the  Federal  Government  and  the  other  Federal  entities  that  are 
the  authors  of  the  history. 

We  value  effective  management  as  a  means  of  accomplishing  our  mission  for  the 
benefit  of  all,  and  we  recognize  the  importance  of  communication  as  a  tool  in  effective 
management. 

We  value  our  coworkers  and  colleagues  and  their  contributions  to  the  success  of  the 
mission  of  the  agency  and  to  the  professions  of  archives  administration  and  records  and 
information  management;  they  provide  leadership  in  these  related  professions. 

We  value  the  expertise  and  advice  of  our  non-Federal  professional  colleagues  and  the 
collaboration  and  contributions  of  other  institutions  to  the  pursuit  of  our  shared  goals. 
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IV.   National  Archives  and  Records  Administration  Strategic  Plan,  1994-2001 


Mission  Statement 

The  National  Archives  and  Records  Administration  serves  the  American  people  and  their 
Government  by  safeguarding  their  interests  in  Federal  records  and  other  documentary 
materials,  by  promoting  effectiveness  and  efficiency  in  the  administration  of  those  materials, 
and  by  advancing  the  knowledge  of  the  history  of  the  nation. 

Critical  Success  Factors,  Goals,  and  Objectives 

1.  Serve  the  records  and  information  requirements  of  the  Government  and  the 

people 

A  free  people  must  have  access  to  information  about  the  Government  and  its  actions. 
This  knowledge  gives  the  public  the  means  to  hold  its  Government  accountable  and 
supports  the  history  of  our  democratic  nation.   Providing  this  information  is  the 
cornerstone  responsibility  of  the  National  Archives.    It  is  critical  that  information  is 
timely,  accurate,  and  responsive  to  the  needs  of  users.    The  National  Archives  provides 
a  variety  of  services  to  its  users,  including  information  about  Federal  records  and 
historical  materials,  access  to  the  records  themselves,  information  about  preservation 
and  records  management,  and  information  about  Federal  regulations  and  policy.    We 
provide  inexpensive  storage  for  non-current  records  as  well  as  grant  funding  for 
worthwhile  archival  and  records  management  projects.    We  also  offer  publications, 
exhibits,  training  courses,  reproductions,  and  facilities  for  use  of  records. 

a.  Establish  a  systematic,  agency-wide  approach  to  identify  NARA's  customers' 

needs,  compare  those  needs  with  services  offered,  address  shortfalls,  and 
evaluate  effectiveness. 

(1)  As  required  by  Executive  Order  12862,  sur\'ey  customer  needs  by 
identifying  customers  who  use  NARA  services;  developing  survey 
instruments  for  each  NARA  activity  or  Office  with  external  customers 
(Federal  Agencies  and  the  general  public);  and  conducting  formal  user 
surveys  to  determine  services  required  and  NARA's  effectiveness  in 
meeting  customer  expectations.   Report  on  the  customer  surveys  to  the 
President,  as  required  by  the  Executive  Order,  by  March  8,  1994. 

(2)  As  required  by  the  Executive  Order,  by  September  8,  1994,  publish  a 
clear  and  readily  understandable  customer  service  plan  which  includes 
customer  service  standards  and  describes  future  plans  for  customer 
surveys  and  identifies  the  private  and  public  sector  standards  that 
NARA  uses  the  benchmark  performance  against  "best  in  business". 


829 


b.  Ensure  that  the  ongoing  execution  of  ail  archival  functions  and  information 
services  provide  for  timely  availability  of  records  and  information  in  the 
National  Archives  and  Records  Administration. 

(1)  In  FY  1994,  begin  reviewing  archival  reference  and  reproduction 
services  in  order  to  identify  and  implement  improved  customer  services. 

(2)  During  FY  1994,  obtain  training  services  to  prepare  staff  for  pilot 
projects  aimed  at  improving  agency  core  work  processes  and  satisfying 
customer  needs. 

(3)  By  December  31,  1993,  begin  implementation  of  the  plan  of  the 
Archivist's  Standing  Committee  on  Permanent  Records  to  identify  and 
acquire  permanent  and  potentially  permanent  records  still  in  agencies' 
custody,  so  that  gaps  in  the  historical  record  are  filled  in  a  timely 
fashion. 

(4)  Ensure  that  customer  service  levels  are  maintained  during  the 
reallocation  of  records  and  staff  in  the  Washington,  DC  area. 

c.  Provide  guidance  and  assistance  to  Federal  agencies  to  ensure  adequate  and 
proper  documentation  of  agency  policies,  decisions  and  transactions,  and  to 
ensure  timely  and  proper  disposition  of  records. 

(1)  By  December  1994,  implement  a  comprehensive  plan  to  improve  the 
disposition  of  Federal  records. 

(2)  By  July  1994,  ensure  that  all  Federal  agencies  are  aware  of 
comprehensive  recordkeeping  requirements  and  begin  monitoring  4gcncy 
implementation. 

(3)  By  October  1993,  develop  and  initiate  new  strategies  to  increase  the 
effectiveness  of  records  and  information  managers  through  regulation, 
education,  and  evaluation. 

d.  Serve  the  public  through  a  nationwide  system  of  exhibits,  educational 
programs,  publications,  and  other  activities. 
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(1)  By  May  1,  1994,  the  NARA  Public  and  Agency  Outreach  Coordinating 
Committee  will  submit  to  the  Archivist  its  first  semiarmual  report  on 
implementing  strategies  for  integrating  NARA  public  and  agency 
outreach  plans  and  resources.   The  Committee  will  present  by 
November  1,  1994,  recommendations  on  alternate  methods  of 
publication  distribution,  i.e.,  electronic  format  via  Internet,  CD-ROM, 
etc.,  for  NARA  publications. 

(2)  By  April  1994,  establish  a  plan  to  develop  cooperative  programs  among 
Presidential  Libraries  for  exhibits  and  outreach. 
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2.   Manage  NARA  effectively  to  ensure  mission  accomplishment 

Effective  management  is  the  means  by  which  we  accomplish  our  mission  for  the 
benefit  of  all.   Our  commitment  to  deliver  a  high  level  of  service  to  customers  in  an 
era  of  budgetary  constraints  requires  us  to  manage  our  resources  effectively.   NARA's 
commitment  to  strategic  management  brings  together  elements  of  the  National 
Performance  Review  and  the  Government  Performance  and  Results  Act,  with  emphasis 
on  reexamining  basic  work  processes  and  organizational  culture,  and  ensures  that 
resource  allocations  and  decision  making  arc  based  on  reliable  date  and  performance 
measurements.   This  information  will  enable  us  to  consistently  reevaluate  our 
effectiveness  in  carrying  out  the  agency  mission  and  will  provide  for  continuous 
improvements  in  the  quality  of  our  service. 

a.  Institute  a  management  program  based  on  public  accountability,  service,  and 
effectiveness. 

(1)  By  the  end  of  FY  1994,  develop  an  integrated  system  of  measuring 
workload  and  sharing  data  within  NARA  in  order  to  develop  a  NARA 
performance  plan  in  accordance  with  the  GPRA  by  October  1,  1995. 

(2)  In  FY  1994,  introduce  "business  process  re-engineering:  into  NARA 
management  strategies  as  a  means  to  analyze  and  redesign  critical 
agency  operations  to  reduce  costs  and  improve  quality  and 
responsiveness. 

b.  Review  NARA  and  restructure  if  necessary  to  streamline  operations,  improve 
customer  service,  increase  productivity,  and  empower  employees. 

(1)  By  December  1,  1993,  submit  a  plan  to  comply  with  the  President's 
Memorandum  of  September  11,  1993. 

(2)  By  September  11,  1996,  eliminate  50%  of  all  NARA  internal 
management  regulations  not  required  by  law  and  conduct  a  review  of  all 
NARA  external  regulations  to  ensure  their  compliance  with  the 
Statement  of  Regulatory  Philosophy  and  Principles  in  Executive  Order 
12866. 

c.  Recruit,  maintain,  and  develop  a  diverse  staff  of  the  highest  quality  to  ensure 
accomplishment  of  the  mission  of  NARA. 

(1)  By  the  end  of  FY  1994,  begin  the  implement  action  of  the 
recommendations  of  the  three  EEO  working  groups,  following  approval. 

(2)  Aggressively  implement  programs  designed  to  improve  staff  morale  and 
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promote  recognition.    Reexamine  and  expand  employee  awards 
programs  by  June  1,  1994. 

(3)        By  April  1,  1994,  create  an  agency-wide  training  plan  relating  to 
management  and  other  skills  that  are  common  across  Office  lines. 

Continue  to  institutionalize  and  integrate  the  strategic  management  process. 

(1)  After  October  1994,  review  the  NARA  strategic  plan  in  May  of  each 
year  to  coincide  with  development  of  individual  Office  annual  work 
plans  and  budgets. 

(2)  In  FY  1994,  establish  a  mechanism  to  track  implementation  of  the 
strategic  plan  on  a  year-round  basis. 

(3)  In  FY  1994,  begin  reconciling  NARA's  strategic  plan  with  the  GPRA. 
Develop  a  basis  for  effective  resource  management. 

(1)  Estimate  the  cost  of  the  NARA  strategic  plan  and  reallocate  resources 
accordingly  for  FY  1994. 

(2)  By  the  end  of  FY  1994,  identify  and  develop  alternative  sources  of 
funding,  including  reimbursables,  additional  user  fees,  and  private 
support. 

(3)  During  FY  1994  and  1995,  address  space  management  issues  on  an 
integrated  agency-wide  basis. 

a)         Ensure  the  proper  storage  of  permanent  records  through  the 
implementation  of  the  recommendations  of  the  Regional 
Archives  Space  Task  Force. 

(4)  By  January  1994,  complete  NARA's  reevaluation  of  its  position  on 
authorizing  affiliated  archives  for  the  storage  of  records  that  are  legally 
part  of  the  National  Archives  of  the  United  States. 

(5)  By  April  15,  1994,  develop  a  formula  to  be  used  in  future  appraisal, 
accessioning,  disposal  planning  and  operations  for  estimating  and 
accounting  for  the  resource  implications  of  all  retention  actions. 
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Aggressively  pursue  NARA's  mission  in  all  areas  being  impacted  by  changing 
information  technology  and  electronic  records. 

Revolutionary  changes  in  the  way  information  is  created  and  delivered  demand  that 
the  National  Archives  keep  pace  with  new  information  technologies.  We  must  use 
these  technologies  to  serve  the  American  people;  at  the  same  time,  we  must  ensure 
that  information  stored  in  new  formats  is  as  accessible  in  the  future  as  it  is  today.  We 
must  develop  new  approaches  to  preserving  our  holdings  as  well  as  seek  new  ways  of 
providing  access  to  tliem.  NARA  will  develop  and  implement  a  formal  strategy  to 
address  the  complex  issues  surrounding  changing  information  technologies  and  will 
integrate  new  approaches  into  our  management  and  delivery  systems. 

a.  Develop  by  January  1,  1994,  NARA's  role  and  strategics  for  addressing  the 
complex  and  dynamic  issues  presented  by  the  use  of  changing  information 
technologies  in  the  Federal  Government. 

(1)  Develop  a  statement  of  NARA's  role  in  the  development  and  execution 
of  Federal  information  management  policy  by  April  1,  1994. 

(2)  Complete  by  January  1994,  a  formal  electronic  records  strategy. 

(3)  Implement  by  September  30,  1994,  NARA's  formal  electronic  records 
strategy  for  FY  1995. 

b.  Maximize  NARA's  contribution  to  the  nation's  information  infrastructure. 
Develop  NARA's  capacity  to  help  the  nation  advance  knowledge  and  ensure 
access  to  information  to  every  citizen,  by  providing  on  a  nationwide  basis 
integrated  on-line  public  access  and  other  services  utilizing  the  new 
technology. 

(1)  Complete  by  September  30,  1994  a  feasibility  study  for  providing 
integrated  on-line  public  access  to  the  Archives  vast  collection  in  order 
to  ensure  that  needed  information  is  made  available  to  individual 
citizens  and  public  entities  in  a  useful  and  easily  retrievable  form. 

(2)  Begin  development  of  the  Records  Administration  System,  which  will 
provide  access  to  information  about  Federal  Information  holdings;  the 
system  should  be  operational  by  December  3,  1994. 

(3)  Begin  development  of  the  first  phase  of  the  Archival  Information 
System  (AIS)  prior  to  October  1,  1994;  the  system  should  be  up  and 
running  by  September  1,  1995;  and  AIS  should  be  fully  operational  by 
April  1,  1996. 
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(4)  Based  on  GAO  recommendations,  the  Office  of  Federal  Register  in  its 
strategic  plan  will  in  FY  1994  initiate  a  joint  effort  with  GPO  to 
develop  a  fully  interactive  searchable  Federal  Register/CFR  data  base 
using  standard  generalized  markup  language  (SGML). 

(5)  In  FY  1994  and  FY  1995,  in  partnership  with  GPO  and  selected  Federal 
agencies,  NF  will  expand  options  for  agencies  to  submit  documents  in 
electronic  formats. 

Integrate  the  use  of  technology  into  effective  management  and  service  delivery 
by  NARA. 

(1)  By  July,  1994,  the  IRM  Steering  Committee  will  develop  an 
information  resources  management  strategy  focused  on  the  business 
process  improvements  targeted  under  objective  2a(2) 

(2)  The  IRM  Steering  Committee  will  coordinate  with  the  NARA-wide 
training  plan  due  April  1,  1994,  to  ensure  that  the  plan  includes 
adequate  training  for  NARA  staff  nationwide  in  available  information 
technology  and  systems,  including  training  on  the  systems  available 
through  ICASS  and  Internet. 

(3)  In  coordination  with  the  IRM  Steering  Committee,  determine  by  June  1, 
1994,  where  Offices  do  not  have  adequate  access  to  systems,  equipment, 
or  software,  including  access  to  E-Mail  and  the  use  of  automated  forms 
for  NARA  internal  directives  and  common  use  forms,  to  perform  their 
duties  efficiently  and  effectively,  and  put  in  place  procurements  for 

FY  94  to  begin  purchase  of  required  equipment  and  software. 
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4.   Preserve  the  records  of  the  Federal  Government  and  other  historical  materials. 

As  the  guardian  of  our  Nation's  memory,  the  National  Archives  must  preserve  the 
Government's  documentary  heritage.   We  live  with  the  losses  of  the  past  and  must 
guard  against  future  destruction  of  information  through  neglect  or  disaster.   Indeed, 
preservation  is  implicit  in  the  very  concept  of  archives.  We  must  not  only  protect  the 
records  of  the  three  branches  of  Government,  but  must  also  provide  support  and 
guidance  to  those  who  arc  preserving  documentary  materials  throughout  the  nation. 
To  better  accomplish  this  charge,  we  will  revise  and  expand  our  long-range 
preservation  plans  into  an  integrated,  comprehensive,  agency-wide  plan;  provide 
guidance  to  Federal  agencies  to  ensure  that  records  are  maintained  properly;  and 
provide  leadership  in  the  preservation  of  archival  materials. 

a.  Revise  and  expand  existing  NARA  preservation  plans  into  an  integrated, 

comprehensive,  agency-wide,  multi-year  plan,  with  interim  report  and  partial 
implementation  of  the  plan  by  October  1993,  and  full  implementation  of  the 
plan  beginning  October  1995. 

(1)  Establish  an  agency-wide  Preservation  Committee  by  November  1, 
1993,  to  facilitate  the  development  of  the  NARA-wide  preservation 
plan  defined  in  this  goal. 

b.        Provide  improved  and  expanded  guidance  to  Federal  Govenmient  agencies  in 
preserving  records  in  their  custody. 

(1)        Develop  a  coordinated  disaster  prevention  and  recovery  training 

program  by  October  1994,  including  identifying  partnerships  and  other 
resources,  for  the  preservation  of  agency  records  that  are  in  agency 
custody;  review  and  update  aimually. 

c.  Provide  leadership  in  the  preservation  of  archival  materials  to  organizations 

outside  the  Federal  system 

(1)        Participate  and  lead  in  the  formulation  of  national  and  international 
preservation  standards.    Review  by  February  15,  1994,  and  thereafter 
aimually. 
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Develop  a  new  atmosphere  of  openness  in  NARA  through  more  effective 
internal  and  external  communications  and  a  spirit  of  visible  leadership  in 
the  archival,  records,  and  information  flelds. 

Only  through  an  atmosphere  of  open  communications  can  NARA  fulfill  the 
true  potential  of  its  workforce  and  give  the  public  the  quality  of  service  that  it 
expects  and  deserves.   We  must  continue  efforts  begun  to  improve 
communications,  both  within  NARA  and  with  our  constituencies,  and  we  must 
continually  explore  new  means  of  communication. 

a.  Strengthen  the  internal  communications  system  within  NARA. 

(1)        By  February,  1994,  survey  NARA  staff  on  communication 

needs/expectations,  develop  and  implement  a  coordinated  system  of 
internal  communications.  Survey  and  report  on  internal  communications 
at  regular  intervals. 

b.  Build  understanding  and  support  for  NARA  policies,  programs,  and  services 
among  key  constituents. 

(1)        By  April,  1994,  develop  and  implement  an  action  plan  that  identifies 
key  constituents,  proposes  effective  communications  themes  and 
interactions,  and  defines  measurable  goals. 

c.  Establish  and  maintain  an  effective  and  open  dialogue  with  NARA  customers 
and  constituents. 

(1)        Review  existing  advisory  groups  during  FY  1995  and  develop 
alternatives  for  a  new  National  Archives  Advisory  Council. 

d.  Establish  mutually  beneficial  partnerships  with  Federal  agencies  and  other 
institutions  and  organizations  with  common  interests. 

(1)  By  January  1,  1994,  develop  or  expand  upon  mutually  beneficial 
strategic  partnerships  with  the  Federal  agencies  with  which  NARA 
shares  common  records  and  information  interests. 

(2)  Evaluate  previous  and  existing  partnerships  involving  NARA  units  that 
have  undertaken  collaborative  efforts  with  outside  organizations.   Report 
by  January  1,  1994. 

(3)  Achieve  the  objectives  in  the  NHPRC  plan  as  a  means  of  collaborating 
with  others  to  achieve  documentary  progress;  achieve  the  NHPRC  plan's 
annual  fiscal  year  objectives  by  September  30  of  each  year. 
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(4)        Continue  to  engage  in  joint  sponsorship  of  conventions,  exhibits, 
conferences,  workshops,  and  other  special  events  as  a  means  of 
reiterating  NARA's  continuing  commitment  to  partnerships  with  the 
archival,  records,  and  information  professions. 

Develop  NARA  as  a  national  leader  in  archives  and  records  management. 

(1)  Establish  by  April  1,  1994,  an  annual  legislative  program  for  the 
National  Archives  and  Records  Administration  to  include  legislation  that 
will  give  the  Archivist  the  authority  to  issue  binding  regulations  on  the 
interpretation  of  the  definition  of  the  term  "record"  (44  USC  Sec.  3301) 

(2)  Publish  and  disseminate  information  by  November  1,  1994,  to  the 
archival  and  museum  communities  and  other  interested  parties  on  the 
technologies,  procedures,  and  testing  used  in  the  design,  planning,  and 
construction  of  Archives  II. 

(3)  Establish  a  field  project  by  April  1,  1994,  to  explore  the  manner  and 
methods  of  increasing  cooperation  among  and  between  NARA  units  and 
other  archival  and  records  programs  in  the  same  region. 
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Wednesday,  March  16,  1994. 

UNITED  STATES  TAX  COURT 

witnesses 

lapsley  w.  hamblen,  jr.,  chief  judge 
charles  s.  casazza,  clerk  of  the  court 

Introduction 

Mr.  HOYER.  Now  we  will  hear  from  the  Tax  Court. 

Judge  Hamblen,  I  want  to  welcome  you  back  to  the  Committee. 
We  very  much  appreciate  your  being  with  us.  We  note  that  it  is  a 
pretty  radical  budget.  You  have  350  people  in  1993, '350  people  in 
1994,  and  you  are  going  to  have  350  in  1995.  Stability  and  a  some- 
what slight  increase  in  the  budget. 

And  we  very  much  appreciate  your  being  with  us  and  look  for- 
ward to  your  testimony.  I  must  say  that  I  reread  your  biography 
over  the  weekend  and  was  again  impressed  with  your  accomplish- 
ments and  appreciate  your  being  here  with  us,  sir. 

Judge  Hamblen.  Mr.  Chairman,  I  thank  you  and  appreciate  it 
very  much. 

Mr.  HOYER.  We  will  include  your  statement  in  the  record  without 
objection  and  you  can  proceed  in  such  manner  as  you  deem  appro- 
priate. 

FISCAL  YEAR  1995  BUDGET  REQUEST 

Judge  Hamblen.  Thank  you  very  much. 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  this 
opportunity  to  appear  before  you  today  and  to  present  for  your  con- 
sideration the  fiscal  year  1995  appropriation  request  for  the  United 
States  Tax  Court. 

With  me  today  is  Mr.  Charles  Casazza,  Clerk  of  the  Court. 

As  you  have  said,  the  written  statement  that  I  submitted  will  be 
included  in  the  record.  I  will  just  allude  to  some  of  the  highlights 
of  that  in  the  interest  of  conserving  time,  and  I  am  going  to  be  very 
brief. 

The  Tax  Court's  fiscal  year  1995  budget  request  is  for 
$35,703,000,  and  this  represents  an  increase  of  $2,053,000  from  the 
fiscal  year  1994  appropriation  of  $33,650,000.  Approximately  40 
percent  of  the  increase  would  be  for  the  replacement  of  personal 
computers  throughout  the  Court  necessitated  by  the  installation  of 
a  network  system  within  the  Judges'  chambers  as  well  as  in  some 
of  the  administrative  areas  of  the  Court.  Twenty  percent  of  the  in- 
crease will  be  to  fund  a  pay  raise  to  be  effective  January,  1995.  An 
additional  40  percent  is  associated  with  personnel  compensation 
and  benefits. 
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The  1995  budget  request  doesn't  incorporate  any  new  programs. 
The  Tax  Court  has  only  one  program,  and  that  is  the  judicial  reso- 
lution of  Federal  tax  cases. 

During  fiscal  year  1993,  the  number  of  new  cases  that  have  been 
filed  with  the  Court  decreased  8  percent  from  the  previous  year.  In 
fiscal  year  1992,  30,345  cases  were  filed.  Whereas  in  fiscal  year 
1993,  28,007  cases  were  commenced. 

In  closing,  I  would  like  again  to  emphasize  that  the  Court's  only 
mission  is  the  judicial  resolution  of  Federal  tax  cases,  and,  accord- 
ingly, the  Court  performs  an  essential  role  in  the  Federal  revenue 
and  tax  system. 

Mr.  Chairman,  that  concludes  my  statement.  I  will  be  pleased  to 
answer  any  questions  that  the  Committee  may  have. 

Mr.  HOYER.  Judge  Hamblen,  thank  you  very  much  for  that  con- 
cise statement. 

[The  prepared  statement  and  budget  justifications  follow:] 
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Biography  For  Chief  Judge  Lapsley  W.  Hamblen,  Jr. 

Judge  Hamblen  was  bom  on  December  25,  1926,  in  Chattanooga,  Tennessee.   He 
graduated  from  McCallie  School  in  1943  and  received  a  B.A.  in  1949  and  a  LL.B.  in  1953 
from  the  University  of  Virginia,  where  he  was  elected  as  Law  Class  President  and  to  the  Order 
of  Coif,  O.D.K.,  Raven  Society  and  served  on  the  Honor  Committee.   He  served  in  the  United 
States  Navy  during  1945  and  1946. 

Prior  to  his  appointment  to  the  Court  in  1982  by  President  Reagan,  Judge  Hamblen 
served  as  Deputy  Assistant  Attorney  General,  Tax  Division,  United  States  Department  of 
Justice.   His  other  government  service  includes  being  an  attorney  in  the  office  of  Regional 
Counsel,  Internal  Revenue  Service  in  Atlanta,  Georgia  during  1955  and  serving  as  an  attorney- 
advisor  to  the  Honorable  Craig  S.  Atkins,  Judge,  Tax  Court  of  the  United  States,  during  1956. 

Judge  Hamblen  practiced  law  as  a  partner  of  Caskie,  Frost,  Hobbs,  &  Hamblen  (now 
Caskie  &  Frost),  Lynchburg,  Virginia,  and  predecessor  firms  for  25  years  prior  to  his 
appointment  to  the  Tax  Court   During  his  years  in  practice  in  Lynchburg,  Judge  Hamblen  was 
a  member  of  the  Board  of  Directors  and  was  a  Vice  President  and  General  Counsel  of  Carter 
Glass  &  Sons  Publishers,  Inc.   (now  part  of  Worrell  Enterprises,  Inc.)  and  was  President  of  the 
Greater  Lynchburg  Chamber  of  Commerce.   He  also  was  an  Organizer  and  Director  of 
Jefferson  National  Bank,  ■wWch  was  merged  into  Virginia  National  Bank  (now  a  part  of 
NationsBank). 

Judge  Hamblen's  professional  affiliations  include  membership  in  the  Virginia  State 
Bar,  the  Virginia  Bar  Association,  and  the  American  Bar  Association  (Tax  Section).   He  also 
has  been  admitted  to  the  Bar  of  Ohio  and  West  Virginia.   Judge  Hamblen  is  a  Member  of  the 
American  College  of  Tax  Counsel  and  the  American  College  of  Trust  and  Estate  Counsel.   He 
is  a  former  Trustee  of  the  Southern  Federal  Tax  Institute,  Atlanta,  Georgia,  and  a  former  Co- 
Director  of  the  Annual  Conference  on  Federal  Taxation,  University  of  Virginia.   He  presently 
is  a  member  of  the  Advisory  Committee  of  the  Graduate  Tax  Program,  Emory  University  Law 
School,  Atlanta,  Georgia. 

Judge  Hamblen  was  married  to  Claudia  Royster  Terrell  in  1971,  and  has  three  sons  by 
a  previous  nlarriage. 
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Biography  for  Charles  S.  Casazza 


Charles  S.  Casazza  was  bom  in  1932.  He  graduated  from  Villanova  College  and 
Fordham  Law  School. 

Mr.  Casazza  was  appointed  Clerk  of  the  United  States  Tax  Court  in  1971. 

Mr.  Casazza  is  married  to  Phyllis  O'Callaghan. 
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UNITED  STATES  TAX  COURT 
ORGANIZATION  CHART 


Office  of  the  Chief  Judge 


Senior  Judges  (10) 
(fully  retired) 


Senior  Judges  (9) 
(retired  on  recall) 


Judges  (18) 
( presldentially 
appointed ) 


1 


Special  Trial 
Judges  (14) 
(court  appointed) 


Office  of  the  Clerk 


Adninistratlve  Office 
Admissions  Section 
Appellate  Section 
Budget  i   Accounting  Office 
Data  Processing  Section 
Docket  A  Calendar  Section 
Facilities  Hanageaent  Section 
Library 

Mall,  Publlcationa  I 
Messenger  Section 
Personnel  Office 
Petitions  Section 
Public  Files  Section 
Reporter's  Office 
Statistics  I  Reports  Section 


Am   of  March  9,  1994 
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UNITED  STATES  TAX  COURT 


BEFORE  THE  SUBCOMMITTEE  ON  TREASURY,  POSTAL  SERVICE 

AND  GENERAL  GOVERNMENT 

COMMITTEE  ON  APPROPRUTIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 


Statement  by  Chief  Judge  Lapsley  W.  Hamblen,  Jr  on  the  U.S.  Tax  Court's 
Appropriation  Request  and  Program  for  Fiscal  Year  1995 


March  16, 1994 


Mr.  Cbainnan  and  members  of  the  committee,  I  appreciate  the  opportunity  to 
appear  before  you  and  present  for  your  consideration  the  appropriation  request  of  the 
United  States  Tax  Court  for  fiscal  year  1995. 

FISCAL  YEAR  1995  BUDGET  REQUEST 

The  Tax  Court's  fiscal  year  1995  budget  request  is  for  $35,703,000  and  350 
permanent  positions.  This  amount  represents  an  increase  of  $2,053,000  from  the  fiscal  year 
1994  appropriation   of  $33,650,000. 

These   increases    include  the  following  items  for  fiscal  year  1995:     $272,000    is 
required  to  finance  the  salaries  and  benefits  associated  with  the  anticipated    appointment 
of  one  new  judge  and  the  additional  staff  personnel  which  will  be  required;  $186,000  will 
be  required  to  finance  promotions  and  $148,000  will  be  required  for  within-grade  salary 
increases  for  employees  who  will  be  eligible  for  advancement    to  the  next  step  in  salary 
during  the  year;  $213,000  is  required  to  provide  for  annualization   and  increased  personnel 
related  benefits;  the  fiscal  year  1995  pay  raise  effective  in  January,  1995  will  require  an 
increase  of  $417,000 for  additional  costs  associated  with  salaries  during  fiscal  year  1995;  and 
$886,000  for  replacement  of  the  present  personal  computers  necessitated  by  the  installation 
of  a  network  system  within  the  judges'  chambers;  $10,000  is  required   for  equipment   and 
reference  book  expenses  associated   with  the  appointment    of  a  new  judge  and  continued 
activities  as  budgeted  for  in  prior  years;  and  a  decrease  in  the  amount  of    (-$79,000)  due 
to  lower  rent  payments  to  OS  A. 
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FISCAL  YEAR  1995  BUDGET  REQUEST 

For  fiscal  year  1995,  the  Court's  budget  request  includes  the  following: 

The  fiscal  year  1995  budget  request  does  not  incorporate  or  make  provisions  for 
any  new  programs.  Rather,  the  amoimt  requested  for  new  requirements  is  the  result 
of  existing  regulations  or  programs.  The  Court  will  have  one  judge  assuming  senior 
status  which  will  require  additional  funds  for  his  replacement  and  staff.  The  Court 
is  not  requesting  additional  personnel. 

The  automated  docketing  systems  will  continue  to  be  modified  and  refined  as 
required  to  comply  with  legislative  changes.  The  Court  will  install  a  network  system 
within  the  judges'  chambers  which  will  necessitate  the  replacement  of  the  present 
personal  computers.  The  remainder  of  the  Court's  request  is  simply  to  fund  the 
normal  day-to-day  operations  of  processing  cases  from  the  time  of  filing  through 
trial  and  final  decision  as  well  as  funding  the  necessary  related  matters  such  as 
salary,  rent,  etc.  Consistent  with  the  position  of  the  administration,  the  Court 
continues  to  monitor  administrative   costs  to  achieve  the  3%  annual  reduction. 


INVENTORY  OF  THE  U.S.  TAX  COURT 

Any  discussion  of  the  Court's  workload  must  emphasize  that,  at  the  present  time, 
the  Tax  Court  handles  approximately  95%  of  all  substantive  tax  litigation,  exclusive  of 
collection  actions,  in  the  Federal  courts.  As  the  Committee  knows,  it  is  the  only  court 
where  taxpayers  can  litigate  their  cases  without  prior  payment  of  a  tax  deficiency 
determined  by  the  Internal  Revenue  Service.  Proceedings  in  the  Tax  Court  are  begun  by 
the  filing  of  a  petition  by  a  taxpayer  who  has  been  issued  a  notice  from  the  Commissioner 
of  Internal  Revenue  determining  a  deficiency  in  tax.  The  Tax  Court  has  no  control  over 
the  deficiency  notice  procedure. 

During  fiscal  year  1993,  the  number  of  cases  filed  with  the  Court  decreased  8%  from 
the  previous  year,  from  30,345  cases  filed  in  fiscal  year  1992  to  28,007  cases  filed  in  fiscal 
year  1993.  The  Court  closed  fiscal  year  1993  with  39,644  pending  cases,  a  11%  reduction 
from  September   30,  1992. 

Although  the  Court  cannot  predict  with  certainty  the  number  of  new  cases  that  will 
be  filed,  the  Court  expects  the  number  of  petitions  in  fiscal  year  1994  and  1995  to  be 
somewhat  more  than  the  28,007 filed  in  1993.  However,  the  Court  continues  to  believe  that 
the  number  of  closings  will  continue  to  be  significant,  and  therefore,  the  fiscal  year  1994 
and  1995  year-end  inventory  should  continue  declining  from  the  39,644  September  30, 1993 
level  to  an  estimated  33,344  on  September  30,  1995.  I  want  to  emphasize  that  over  half  of 
the  inventory  consists  of  cases  filed  since  1992. 


898 


SUMMARY 

While  manageable,  the  Tax  Court  inventory  is  substantial  and  will  continue  to  be 
so  because  of  its  unique  jurisdiction.  The  Tax  Court's  goal  is  to  resolve  cases  expeditiously 
while  giving  careful  consideration  to  the  merits  of  each  matter.  The  Court  is  also 
committed  to  providing  taxpayers  with  a  convenient  forum  for  trial  and  simplifying  the 
presentation  of  disputes  involving  relatively  small  amounts  of  tax  dollars.  The  goals,  as 
always,  will  remain  constant  as  the  Court  endeavors  to  function  as  a  safety  valve  in  the  self- 
assessment  system,  to  assure  a  imiform  interpretation  of  the  Internal  Revenue  Code,  and 
to  provide  a  national  forum  for  the  resolution  of  disputes  between  the  taxpayers  and  the 
Internal  Revenue  Service. 

Unlike  many  other  Government  agencies  with  multiple  programs,  the  Tax  Court  has 
only  one  program-the  judicial  resolution  of  Federal  tax  cases.  To  the  extent  of  taxes  owed, 
the  revenue  ultimately  involved  is  these  cases  cannot  be  collected  until  they  have  been 
heard  and  decided  or  otherwise  disposed  of.  To  the  extent  that  the  determined  tax 
liabilities  are  not  in  fact  owed,  they  create  fmaiKial  uncertainties  for  corporations  and 
individuals  in  making  business,  investment,  and  other  decisions.  The  Court's  role  is  thus 
a  critical  part  of  the  revenue  and  tax  systems.  Its  action  on  cases  results  in  the  collection 
of  funds  for  the  Treasury.  Just  as  importantly,  however,  it  resolves  taxpayer  disputes  with 
the  Government    in  a  professional,  expert,  objective  manner. 

Mr.  Chairman,  that  concludes  my  statement.  I  will  be  pleased  to  answer  any 
questions  the  Committee  may  have. 
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INTRODUCTION 


The  United  States  Tax  Court  is  a  Court  of  record  established 
under  Article  I  of  the  Constitution  of  the  United  States.  The  Court 
is  composed  of  a  Chief  Judge  and  eighteen  judges.  Judges  of  the  Tax 
Court  are  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  15  year  terms.  Decisions  by  the  Court 
are  reviewable  by  the  United  States  Courts  of  Appeals  and,  if 
certiorari  is  granted,  by  the  Supreme  Court. 

In  their  judicial  duties,  the  judges  are  assisted  by  Senior 
Judges,  who  participate  in  the  adjudication  of  regular  cases,  and 
by  Special  Trial  Judges,  who  hear  small  tax  cases  and  certain 
regular  cases  assigned  to  them  by  the  Chief  Judge.  During  fiscal 
year  1995,  ten  Senior  Judges  and  up  to  fourteen  Special  Trial  Judges, 
will  be  serving  on  the  Court. 

The  Court  conducts  trial  sessions  throughout  the  United  States, 
including  Hawaii  and  Alaska. 
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SALARIES  AND  EXPENSES 
APPROPRUTION  LANGUAGE 

For  necessary  expenses,  including  contract  reporting  and  other 
services  as  authorized  by  5  U.S.C.  3109;  [$33,650,000]  $35,703,000: 
Provided,  That  travel  expenses  of  the  judges  shall  be  paid  upon  the 
written  certificate  of  the  judge. 

(Independent  Agencies  Appropriations  Act,  1994) 
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JURISDICTION  OF  THE  COURT 

The  bulk  of  the  Court's  work  is  the  trial  and  adjudication  of 
controversies  involving  deficiencies  in  income,  estate,  and  gift 
taxes.  The  Court  also  has  jurisdiction  to  redetermine  deficiencies 
in  certain  excise  taxes;  to  issue  declaratory  judgments  in  the  areas 
of  qualification  of  retirement  plans,  exemption  of  charitable 
organizations  and  the  status  of  certain  governmental  obligations; 
cmd  to  decide  certain  cases  involving  disclosure  of  tax  information 
by  the  Commissioner  of  Internal  Revenue. 

Additional  jurisdiction  was  conferred  on  the  Court  by  the 
Taxpayer  Bill  of  Rights  in  1988.  The  Court  is  authorized  to  hear 
and  decide  appeals  by  taxpayers  from  decisions  by  the  Internal 
Revenue  Service  denying  awards  for  reasonaible  administrative  costs 
incurred  in  connection  with  administrative  proceedings  within  the 
Internal  Revenue  Service.  In  addition,  if  a  timely  petition  for  the 
redetermination  of  a  deficiency  is  pending  before  the  Court,  the 
Court  is  authorized  to  restrain  the  premature  assessment  and 
collection  of  the  disputed  tax,  to  review  certain  jeopardy 
assessments  and  jeopardy  levies,  and  to  review  the  Commissioner's 
determination  that  certain  seized  property  may  be  sold 
notwithstanding  the  pendency  of  the  deficiency  action.  Finally,  the 
Court  is  authorized  to  enforce  its  decisions  determining 
overpayments  in  taxpayers'  favor,  to  resolve  disputes  involving 
interest  on  deficiencies  which  were  previously  the  subject  of 
disputes  before  the  Court,  and  to  modify  decisions  in  estate  tax 
cases  involving  certain  payment  extensions . 

For  1995,  the  Court  proposes  a  trial  program  of  390  weeks 
consisting  of  175  weeks  of  regular  trial  sessions  and  115  weeks  of 
small  tax  case  sessions.  In  addition,  the  Court  proposes  scheduling 
special  sessions  for  lengthy  trials  consisting  of  approximately  100 
weeks.  Trials  are  held  in  approximately  80  cities  throughout  the 
United  States. 

Statistics  on  the  actual  and  estimated  number  of  cases  before 
the  Court  are  presented  in  the  following  tabulation: 

1993      1994       1995 

Pending,  beginning  of  year  .  .  44,376  39,644  36,494 

Docketed  during  year   28,007  32,000  32,000 

Reopened  dxiring  year 296  350  350 

Disposed  of  during  year  ....  33,035  35,500  35,500 

Pending,  end  of  year 39,644  36,494  33,344 
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INVENTORY  OF  THE  U.S.  TAX  COURT 


During  fiscal  year  1993,  the  number  of  cases  filed  with  the  Court 
decreased  8%  from  the  previous  year,  from  30,345  cases  filed  in 
fiscal  year  1992  to  28,007  cases  filed  in  fiscal  year  1993.  The 
Court  closed  fiscal  year  1993  with  39,644  pending  cases,  a  11% 
reduction  from  September  30,  1992. 

The  number  of  cases  filed,  closed,  and  pending  the  last  ten 
fiscal  years  is  as  follows: 


FISCAL 
YEAR 


FILED 


CLOSED 


PENDING 


1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 


42,024 
45,295 
48,398 
42,623 
32,701 
31,453 
28,507 
29,636 
30,345 
28,007 


37,098 
36,436 
37,937 
45,082 
47,165 
40,100 
36,325 
33,331 
34,823 
33,035 


63,598 
72,836 
83,686 
81,549 
67,491 
59,194 
51,708 
48,374 
44,376 
39,644 


Although  the  Court  cannot  predict  with  certainty  the  number  of 
new  cases  that  will  be  filed,  the  Court  expects  the  number  of 
petitions  in  fiscal  year  1994  and  1995  to  be  somewhat  more  than  the 
28,007  filed  in  1993.  However,  the  Court  continues  to  believe  that 
the  number  of  closings  will  continue  to  be  significant,  and 
therefore,  the  fiscal  year  1994  and  1995  year-end  inventory  should 
continue  declining  from  the  39,644  September  30,  1993  level  to  an 
estimated  33,344  on  September  30,  1995. 

Factors  affecting  the  inventory  of  the  Court  include  the 
following: 

1 .  the  partnership  provisions  contained  in  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  eliminated  the  need  for  investors 
separately  to  litigate  their  individual  interests.  The  statute 
and  Court's  rules  governing  partnership  actions  permit  multiple 
interests  to  be  considered  in  a  single  action; 

2)  the  settlement  policy  of  the  Internal  Revenue  Service  chief 
counsel's  office  encourages  the  resolution  of  cases  prior  to 
commencing  an  action  in  the  Court; 


905 


3)  the  Tax  Reform  Act  of  1986  eubstantially  limited  the  deduction 
of  interest  on  deficiencies  in  a  non-business  setting  thereby 
contributing  to  the  reduction  in  new  filings; 

4)  the  Court  has  made  an  effort  to  impose  damages  on  taxpayers  who 
assert  positions  that  are  frivolous  and  groundless  thus 
discouraging  the  purely  protestor  type  actions; 

5)  the  number  of  closed  cases  has  increased  as  a  result  of  opinions 
being  issued  in  lead  cases  that  govern  hundreds  of  other  related 
cases;  and, 

6)  the  increase  in  settlements  --  which  are  in  part  a  product  of 
effective  case  management  by  the  Court  --  has  contributed  to 
reductions  in  the  Court's  inventory. 


The  Court's  inventory  as  of  September  30,  1993,  represented 
$34,295  billion  in  deficiencies  determined  by  the  Internal  Revenue 
Service,  down  from  $34,484  billion  in  deficiencies  before  the  Court 
on  September  30,  1992. 

WORKLOAD  DATA  FOR  FISCAL  YEARS 
1993  THROUGH  1995 


FiLm 

Regular  cases 
Small  tax  cases 

REOPENED 

Regular  cases 
Small  tax  cases 

CLOSED 

Regular  cases 
Small  tcuc  cases 

TRANSFERRED 

Regular  cases 
Small  tax  cases 

PKMDIMG  AS  OF  SEPT.  30 

Regular  cases 
Small  tax  cases 


1993 

1994 

1995 

ACTUAL 

ESTIMATE 

ESTIMATE 

28,007 

32,000 

32,000 

18,159 

19,500 

19,500 

9,848 

12,500 

12,500 

296 

350 

350 

248 

300 

300 

48 

50 

50 

33,035 

35,500 

35,500 

20,437 

22,000 

22,000 

12,598 

13,500 

13,500 

••r 

(1,846) 

(1,500) 

(1,500) 

1,846 

1,500 

1,500 

3P,644 

36,494 

33,344 

30,902 

27,202 

23,502 

8,742 

9,292 

9,842 
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FISCAL  YEAR  1993  ACCOMFLISHME3>n^ 

In  fiscal  year  1993,  the  Court  accomplished  the  following: 

1.  The  Court  continued  to  modify  amd  refine  the  automated  docketing 
system  as  required  to  comply  with  legislative  changes  in  the  Court's 
proceedings.  Also,  word  processing  and  other  computer  capabilities 
were  updated  as  necessary.  The  judges'  offices  now  have  access  to 
automated  legal  research  data  bases.  The  Court  continued  to  develop 
software  for  the  Court's  library  to  provide  up-to-date  access  to 
legal  databases  and  management  of  the  library  collection  amd 
materials.  Implementation  and  improvements  of  computer  applications 
in  administrative  functions  including  spreadsheets,  communications, 
accounting  and  payroll  processing  were  also  made. 

2.  The  Court  continued  to  assess  the  effectiveness  of  the  physical 
security  systems  in  the  main  courthouse  in  Washington. 

3.  The  Court  did  not  know  the  full  impact  of  the  Technical  and 
Miscellaneous  Revenue  Act  that  passed  Congress  in  1988.  However, 
certain  changes  were  apparent.  For  example,  the  Act  required  that 
the  Court  keep  files  for  a  longer  time  because  taxpayers  will  be 
permitted  to  reopen  cases  for  a  redetermination  of  interest  on 
deficiencies  and  the  Court  may  reopen  cases  involving  extensions  of 
time  for  estate  tax  payments. 

4.  The  Court  continued  to  work  with  GSA  on  the  installation  of  an 
independent  chiller  system  for  the  Tax  Court  building.  The  system 
is  operational  and  in  the  final  stages  of  completion. 

5.  New  telephone  equipment  and  cabling  was  installed  in  the  Tax  Court 
building.  Network  cabling  was  installed  concurrent  with  the 
telephone  cabling  to  prepare  for  the  computerized  local  area  network. 
In  fiscal  year  1992,  the  Court  performed  a  study  which  outlined  the 
necessary  equipment  that  would  meet  our  requirements  and  be 
compatible  with  the  Washington  Interagency  Telephone  System. 

6.  An  evaluation  of  the  reproduction  equipment  in  the  Duplication  Shop 
revealed  the  need  to  upgrade  the  equipment .  New  equipment  was 
procured  to  duplicate  the  opinions  of  the  Court. 
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FISCAL  YEAR  1994  PROGRAM 


During  fiscal  year  1994,  the  Court's  program  is  as  follows: 

1.  The  Court  will  continue  to  assess  the  effectiveness  of  the  physical 
security  systems  in  the  main  courthouse  in  Washington.  New  cameras 
and  monitors  have  been  installed  to  replace  the  older  surveillance 
equipment . 

The  Court  expects  to  continue  its  arrangement  with  the  United  States 
Marshal  Service  (USMS)  in  which  they  select  a  contractor  to  provide 
security  personnel  for  the  courthouse  in  Washington.  The  USMS  trains 
the  contractor's  employees  who  are  known  as  Court  Security  Officers 
or  CSO's.  The  CSO's  provide  security  for  the  Tax  Court  building  24 
hours  per  day,  seven  days  per  week.  The  Tax  Court  funds  all  costs 
associated  with  this  program. 

The  Tax  Court  and  United  States  Marshal  Service  continues  to  assess 
the  Court's  security  requirements  for  sessions  held  throughout  the 
country  in  order  to  determine  how  best  to  provide  weapons  screening 
and  security  officers  in  the  courtroom  when  needed.  Because  the 
Court  travels  to  a  large  number  of  cities,  because  of  schedules  for 
each  city  fluctuate,  and  because  security  needs  change  depending  upon 
the  cases  involved,  the  Court  concluded  that  it  should  utilize 
security  personnel  already  located  in  the  cities  to  which  the  Court 
travels.  These  factors,  coupled  with  Tax  Court's  statutory  authority 
to  request  Deputy  Marshals  to  attend  Court  sessions  (26  U.S.C. 
74S6(c)),  made  the  United  States  Marshal  Service  the  best  source  of 
assistance.  The  United  States  Marshal  Service  has  agreed  that  its 
CSO's  will  attend  Tax  Court  sessions  when  needed.  The  Tax  Court 
will  reimburse  the  United  States  Marshal  Service  for  these  contract 
personnel  on  an  actual  use  basis. 

2.  The  Court  will  maintain  travel  and  transportation  costs  at  near 
fiscal  year  1994  levels.  This  action  will  have  no  effect  on  the 
number  of  trial  sessions  that  the  Court  will  hold  in  fiscal  year 
1995.  Savings  will  occur  from  court  sessions  that  conclude  prior  tc 
the  scheduled  ending  date.  The  Court  schedules  only  necessary  travel 
in  order  to  perform  it's  mission  as  prescribed  in  26  U.S.C.  744€ 

3.  The  automated  docketing  systems  will  continue  to  be  modified  and 
refined  as  required  to  comply  with  legislative  changes.  The  Couri 
will  initiate  a  pilot  program  to  develop  and  test  a  networking  systeir 
for  future  installation.  The  Court  has  already  connected  the  chambers 
with  the  automated  docketing  system.  Additionally,  word  processing 
and  other  computer  capabilities  including  the  administrative  areas 
will  be  updated  as  necessary. 

4.  The  Court  continues  to  work  with  GSA  on  the  completion  of  the  chiller 
system  for  the  Tax  Court  building.   GSA's  contractor  is  presently 

testing  the  computerized  energy  monitoring  control  system  that 
operates  the  chiller  and  associated  equipment. 
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FISCAL  YEAR  1995  BUDGET  REQUEST 

For  fiscal  year  1995,  the  Court's  budget  request  includes  the 
following: 

1.  The  fiscal  year  1995  budget  request  does  not  incorporate  or  make 
provisions  for  any  new  programs.  Rather,  the  amount  requested  for 
new  requirements  is  the  result  of  existing  regulations  or  programs. 
The  Court  will  have  one  judge  assuming  senior  status  which  will 
require  additional  funds  for  his  replacement  and  staff.  The  Court 
is  not  requesting  additional  personnel. 

Necessary  procedures  are,  and  have  been,  in  place  to  review  end  of 
year  spending  to  insure  that  funds  are  not  being  obligated 
unnecessarily.  The  Clerk  of  the  Court,  designated  by  the  Chief 
Judge,  is  accountable  for  all  spending  and  is  specifically  charged 
with  the  responsibility  for  review  of  year  end  spending. 

2.  The  automated  docketing  systems  will  continue  to  be  modified  and 
refined  as  required  to  comply  with  legislative  changes.  The  Court 
will  install  a  network  system  within  the  judges'  chambers  which  will 
necessitate  the  replacement  of  the  present  personal  computers.  The 
remainder  of  the  Court's  request  is  simply  to  fund  the  normal  day- 
to-day  operations  of  processing  cases  from  the  time  of  filing  through 
trial  and  final  decision  as  well  as  funding  the  necessary  related 
matters  such  as  salary,  rent,  etc. 

3.  The  Court  continues  to  re-examine  its  calendaring  process  to  insure 
that  cases  are  promptly  scheduled  for  trial .  Our  goal  is  to  provide 
the  parties  with  a  trial  date  within  one  year  from  the  date  the 
petition  is  filed.  This  goal  has  already  been  reached  in 
substantially  all  of  the  cities  at  which  we  conduct  trials.  The 
Court  also  continues  to  urge  the  parties  to  request  early  assignment 
of  a  Judge  in  cases  which  they  believe  will  involve  extraordinary 
trial  time  so  that  there  is  involvement  by  the  Court  at  the  early 
stages  of  such  cases.  The  Court  continues  to  support  and  endorse  the 
use  of  voluntary  binding  arbitration  thereby  eliminating  the 
necessity  of  a  trial. 

The  Court  has  also  taken  steps  to  monitor  the  case  inventory  of  the 
Judges  to  insure  prompt  disposition  of  those  cases. 

4.  The  Court  will  continue  the  training  program  started  in  fiscal  year 
1986  for  the  Presidentially  appointed  judges.  The  Court  has  found 
that  this  training  for  the  judges  and  other  staff  has  been  a  success. 
The  total  amount  requested  for  this  training  is  $19,000,  although 
much  less  is  usually  expended  each  fiscal  year.  The  Court  has  not 
requested  an  increase  in  this  amount  since  the  inception  of  the 
judges  training  program. 
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SUMMARY  OF  FISCAL  YEAR  1995  BUDGET  REQUEST 

A  summary  of  the  fiscal  year  1995  fimding  recjuirements  for  conducting 
the  Court's  activities   follows: 

1994  1995  Difference 

Positione 350  350  0 

Personnel   Condensation 

and  Benefits      ....       $20,287,000    $21,523,000      +$1,236,000 

Other   Costs $13.363. 000    $14,180.000      ■<■$      817.000 

Budget  Authority/ 

Appropriation    ....        $33,650,000    $35,703,000      +$2,053,000 

The  fiscal  year  1995  request  represents  an  increase  of  $2,053,000 
over  the  fiscal  year  1994  requirements.  Changes  in  the  1995  program 
are   summarized  in  the   following: 

PROGRAM  CHANGES  AMOUNT 

Peraonnel  Ccvpfrifiation  arri   R»°n<;fits; 

New  Requirements  $  272,000 

Pay  Adjustments   334,000 

Other  Cost  Adjustments  213,000 

FY  1995  Pay  Raise   417,000 

Other  ObiectB: 

New  Requirements  886,000 

Other  Cost  Adjustments  -69,000 

Total  Changes  $2.053.000 
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The  following  is  a  brief  description  of  the  above  listed 
changes : 

PERSONNEL    COMPENSATION  AND  BENEFITS    Sl.236.000 

New  ReauirementB  (»S272.000) 

This  increase  of  $272,000  is  required  to  finance  the  salaries  and 
benefits  associated  with  the  appointment  of  one  new  judge  and  the 
additional  staff  personnel  which  will  be  required.  In  fiscal  year 
1995  one  judge  of  the  Court  will  assume  senior  status.  A  new  judge 
will  presumably  be  nominated  by  the  President  during  fiscal  year 
1995.  No  new  additional  positions  are  being  requested,  only  the 
necessary  funds  for  these  positions. 

Pay  Adiuetments  (+5334.000) 

During  fiscal  year  1995,  $186,000  will  be  required  to  finance 
promotions  and  $148,000  will  be  required  for  within-grade  salary 
increases  for  employees  who  will  be  eligible  for  advancement  to 
the  next  step  in  salary  during  the  year. 

Other  Cost  AdiuatmentB  (■t-S213. 000) 

An  additional  $213,000  is  required  to  provide  for  annualization 
and  increased  personnel  related  benefits  such  as  social 
security,  medicare,  health  and  life  insurance,  retirement, 
judges'  survivors  annuity  fund,  and  thrift  plan. 

FY  1995  Pav  Raise  (■fS417.000) 

The  fiscal  year  1995  pay  raise  effective  in  January,  1995  will 
require  an  increase  of  $417,000.  These  estimates  also  reflect 
locality-based  pay  increases  scheduled  to  continue  in  fiscal 
year  1995. 

OTHER   OBJECTS 5  817.000 

New  ReauirementB  (■»$BB6.000) 

The  Court  will  require  $886,000  for  ADP  projects.  The  automated 
docketing  systems  will  continue  to  be  modified  and  refined  as 
required  to  comply  with  legislative  changes.  The  Court  will 
install  a  networlc  system  within  the  judges'  chambers  which  will 
necessitate  the  replacement  of  the  present  personal  computers. 
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other  Cost  AdiuBtmenta  (-$69.000) 

A  decrease  in  the  amount  of  (-$79,000)  due  to  lower  rent 
payments  to  GSA. 

An  increase  in  the  amount  of  $10,000  is  required  for  equipment  and 
reference  booJc  expenses  associated  with  the  appointment  of  a  new 
judge  and  continued  activities  as  budgeted  for  in  prior  years. 

As  required  by  Section  131(b)  of  the  Supplemental  Appropriation 
Act  of  1955,  as  amended  (31  U.S.C.  200(b)),  it  is  hereby  certified 
that  all  statements  of  obligations  reported  and  furnished  to  the 
Office  of  Management  and  Budget,  in  connection  with  this  request  of 
the  United  States  Tax  Court  for  proposed  appropriation  for  fiscal 
year  1994,  consist  of  valid  obligations  as  defined  in  Section  1311 
of  the  Act . 
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UNITED  STATES  TAX  COURT 

SALARIES  AND  EXPENSES 

Pi'ogram  and  Fmancxag  (in  thousands  of  doOais) 


23-0100-0-1-752 


1.93 
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Program  bv  activities; 

10 .  00  Total  obligations 

Financing : 

25.00  Unobligated  balance 

expiring 

40.00  Budget  authority 

(appropriation) 

Relation  of  obligations  to  outlays: 

71.00  Total  obligations 

72.40  Obligated  balance, 

start  of  year : 

74.40  Obligated  balance, 

end  of  year 

90.00    Outlays 


31,476 
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UNITED  STATES  TAX  COURT 

SALARIES  AND  EXPENSES 

Object  C3assifiaitioii  (in  tboosands  of  dollars) 


23-0100-O-1-752 


Personnel  compensation: 
11.1   Full-time  permanent. 


11.3   Other  than  full-time 
permanent 


11.5      Other  personnel   coit5>ensation.  . 

11.9      Total   personnel   coii5>ensation.  . 

Personnel  benefits : 

12  . 1   Civilian  personnel 

benefits 


13  .  0   Benefits  for  former 
personnel 


21 .  0   Travel  and  transportation 
of  persons 


22  .  0  Transportation  of  things .... 

23  .1  Rental  payments  to  GSA 

23.2  Rental  payments  to  others... 

i   24.0  Printing  and  reproduction... 

25.2  Other  services 

26.0  Supplies  and  materials 

31.0  Equipment 

99  .  9  Total  obligations 
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1,253 
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70 
7,194 
401 
228 
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616 
577 
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83 
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263 
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768 
569 
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16,807 
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3,184 
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814 
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SSu^JT^JTlJiSJ?^                      UNITED  CTATES  TAX  COURT 
•~^'"                                        SALARIES  AND  EXPENSES 

DCTAE  OF  PERMANENT  POSITIONS 

23-0100-0-1-752 

1.93 
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1.  94 

1.95 
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Judges,    $133,600 

26 

26 

29 

Positions   established  under  Section 
7443A,    IRC  of   1986,    as   amended: 

Special  Trial  Judges,    $120,240 

14 

14 

14 

Senior  Level   Positions 

4 

4 

4 

GS-15 

11 

6 

37 

11 

6 

37 

11 

GS-14 

8 

GS-13 

37 

GS-12 

42 

42 

42 

GS-11 

50 

50 

SO 

GS-10 

20 

20 

20 

GS-09    

38 
10 

38 
9 

37 

GS-oe 

9 
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20 
23 

20 
23 

20 

GS-06 

23 
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15 

23 
12 

23 

GS-04 

12 

GS-03 

S 

5 

5 

GS-02 

3 
4 

2 
4 

2 

Ungraded 

4 
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350 

350 

Unfilled  positions,    end  of   year 

Total   permanent   employment. 
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-5 

-5 
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345 

3 
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1 

i 
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INDEPENDENT  COUNSEL 
INTRODUCTION 

This  fund  was  established  pursuant  to  Public  Law  99-514,  the  Tax 
Reform  Act  of  1986.   Congress  authorized  the  U.S.  Tax  Court  to 
collect  a  periodic  registration  fee  not  to  exceed  $30.00  per  year 
from  its  practitioners  and  to  use  such  fees  to  employ  independent 
counsel  to  pursue  disciplinary  matters  involving  practitioners 
admitted  to  practice  before  the  Court.   (26  U.S.C.  7475) 
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UNITED  STATES  TAX  COURT  INDEPE^fDENT  COUNSEL 

Program  and  Financing  (in  thousands  of  dollars) 


23-5023-0-2-752 


Program  bv  activities: 

I  10.00  Total  obligations 
(object  class  25.2) 

Financing: 


21.40  Unobligated  balance  availcible, 
start  of  year 


24.40  Unobligated  balance  available, 
end  of  year 

60.25  Budget  authority 
(appropriation) 
(special  fund,  indefinite) . . . . 


Relation  of  obligations  to  outlays: 

71 .  00  Total  obligations 

90.00  Outlays 
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302 
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TAX  COURT  JUDGES  SURVIVORS  ANNUITY  FUND 
INTRODUCTION 

This  fund,  established  under  Title  26,  U.S.  Code,  section  7448,  is 
used  to  pay  survivorship  benefits  to  eligible  surviving  spouses  and 
dependent  children  of  deceased  judges  of  the  U.S.  Tax  Court. 
Participating  judges  pay  3.5%  of  their  salaries  or  retired  pay  into 
the  fund  to  cover  creditable  service  for  which  payment  is  required. 
Additional  funds,  subject  to  a  maximum  of  11%  of  the  participating 
judges  salaries,  are  provided,  as  needed,  through  the  annual 
appropriation  of  the  U.S.  Teix  Court. 

On  September  30,  1993,  26  judges  of  the  Court  were  participating  in 
the  fund,  and  4  eligible  widows  were  receiving  survivorship  annuity 
payments . 
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UNITED  STATES  TAX  COURT  TAX  COURT  JUDGES  SURVIVORS  ANNUITY  FUND 

Program  and  Financing    (In   thousands   of   dollars) 


23-8115-0-7-602 


.93 


■•94 


.95 


Program  by  actlvlcies : 

10 .  00  Annuities 

(Cost -obligations) 
(object  class  42.0), 


Financing; 


Unobligated  balance  available, 
start  of  year : 


21.40  Treasury  balance 

21.41D.S.  Securities:  Par  Value. 


unobligated  balance  available, 
end  of  year: 

24  .40  Treasury  balance 

24.41U.S.  Securities:  Par  Value.. 

60.  OS  Budget  authority 

(appropriation)  (indefinite) 


Relation  of  obligations  to  outlays: 
71 .  00  Obligations  Incurred,  net . . . 
90.00  2iiti«iB 
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AUTOMATION 


Mr.  HOYER.  How  much  of  the  $886,000  which  you  refer  to  in  your 
statement  for  ADP  projects  is  for  the  replacement  of  the  present 
personal  computers  in  connection  with  the  network  system  of 
which  you  spoke? 

Judge  Hamblen.  The  entire  $886,000. 

Mr.  Casazza.  We  had  requested  these  funds  last  year,  Mr.  Chair- 
man, and,  in  response  to  your  question,  we  said  we  could  live  with- 
out it  if  you  felt  it  appropriate  not  to  appropriate  that  particular 
money.  That  figure  includes  replacing  the  personal  computers  the 
Judges  now  have. 

In  the  present  fiscal  year,  we  had  funds  to  accomplish  the 
networking  in  four  of  the  approximately  26  chambers.  What  we 
would  do,  quite  frankly,  is  try  to  do  it  incrementally  if  the  Commit- 
tee felt  that  in  one  particular  year  the  amount  was  too  much. 

Mr.  HOYER.  If  you  did  it  incrementally,  have  you  figured  out  how 
much  additional  money  would  be  available  over  time? 

Mr.  Casazza.  In  terms  of  savings  generally? 

Mr.  HOYER.  I  presume  if  you  did  it  incrementally — of  course, 
dealing  with  computers,  you  never  know.  The  fact,  of  course,  prices 
come  down  in  computers,  not  go  up.  It  is  an  interesting  phenom- 
ena. So  waiting  may  be  cost-effective. 

Mr.  Casazza.  Conversely,  computer  equipment  is  obsoleted  very 
quickly. 

Mr.  Hover.  Of  course,  you  can  argue  that  both  ways.  If,  in  fact, 
they  become  obsolete  quickly,  if  you  don't  purchase  them  all  at  one 
time  and  you  purchase  them  in  a  timeframe  of  every  two  years,  for 
instance,  you  may  have  the  top  of  the  line — at  least  a  segment  of 
your  system  be  top-of-the-line  equipment  at  all  times. 

Mr.  Casazza.  You  are  absolutely  right.  Bigger  and  better. 

Mr.  HOYER.  I  will  look  at  that.  Remind  me  again.  What  will  the 
new  network  system  provide? 

Mr.  Casazza.  The  intent  was  to  network  the  personnel  within 
the  Judge's  chamber,  which  would  be  the  law  clerk,  secretary,  and 
the  Judge.  Also  presumably,  to  some  limited  extent,  electronic  mail 
within  the  courthouse  as  opposed  to  distributing  on  paper  the 
memo  saying  that  the  water  is  going  to  be  off  for  24  hours. 

So  it  is  basically  a  brand  new  project. 

Mr.  HOYER.  Now,  you  mentioned  the  fact  that  this  was  asked  for 
last  year.  You  asked  for  $1,139  million.  Now  this  is  $886,000  or 
about,  what,  $250,000  reduction,  in  that  ball  park.  What — have  you 
reduced  the  scope  of  the  system?  Have  the  prices  come  down?  To 
what  is  attributable  the  reduction? 

Mr.  Casazza.  No.  We  used  funds  in  the  present  fiscal  year  to  im- 
plement the  network  in  four  chambers.  In  fact,  it  will  probably  be 
implemented  about  May  or  June  of  this  year.  So  that  is  why  we 
have  eliminated  or  taken  care  of  four  of  the  chambers. 

Mr.  HOYER.  Now,  let  me  ask  you  something.  If  we  did  not  give 
you  the  $886,000,  do  you  have  sufficient  resources  in  your  budget 
to  repeat  that  process? 

Mr.  Casazza.  I  would  have  to  say  we  could  probably  do  four  to 
six  more  in  fiscal  year  1995. 
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Mr.  HOYER.  I  don't  want  you  to  be  hoisted  on  the  petard  of  your 
own  honesty,  but  I  appreciate  it. 

Judge  Hamblen.  My  father  told  me  one  time,  if  you  always  tell 
the  truth,  you  don't  have  anything  to  remember. 

Mr.  HOYER.  I  agree  with  that.  It  is  hard  to  remember  what  you 
make  up,  isn't  it? 

Judge  Hamblen.  Yes,  sir. 

COURTROOM  LEASING 

Mr.  HOYER.  Okay.  Well,  that  is  good. 

Now,  leased  space.  Do  other  courts  use  your  facility?  As  I  under- 
stand it,  they  don't  pay  any  consideration  for  the  use  of  your  facil- 
ity. 

Judge  Hamblen.  That  is  correct.  Isn't  that  correct,  Mr.  Casazza? 

Mr.  Casazza.  That  is  correct,  and  I  am  not  very  happy  about  it. 

Mr.  HOYER.  I  presume  you  pay  a  fair  market  value,  and  there 
is  money  included  in  your  budget  for  rent  or  the  in-lieu-of-rent  pay- 
ment to  GSA;  is  that  correct? 

Mr.  Casazza.  That  is  correct. 

Mr.  HOYER.  Have  you,  in  light  of  your  cost,  either  said  how  much 
you  are  subsidizing  these  agencies  who  are  using  your  courtroom 
or,  on  the  other  hand,  how  much  would  you  charge  them — presum- 
ably the  same  figure.  But,  however  you  look  at  it,  how  much  would 
they  be  charged  if,  in  fact,  you  charged  them  on  a  fair  market 
value  or  your  replacement  cost? 

Mr.  Casazza.  Right.  Well,  as  I  am  sure  you  know,  Mr.  Chairman, 
the  rent  that  we  now  pay  for  space  throughout  the  country,  exclud- 
ing the  building  which  we  occupy  in  Washington,  is  determined  by 
GSA.  Whatever  they  tell  us,  we  pay.  I  assume  it  is  based  on  a 
square  footage  depending  on  the  particular  facility. 

For  years,  we  have  held  our  courtroom  facilities  available  to 
other  Federal  courts  who  may  wish  to  use  them  when  we  were  not 
there.  On  this  Committee,  Mr.  Miller  of  Ohio  felt  very  strongly 
about  this  particular  point,  and  every  year  he  would  discuss  his 
concern  about  dark  or  black  courtrooms  throughout  the  country. 
We  have  really  been  very  cooperative  in  lending  our  courtrooms  to 
not  only  agencies  in  the  executive  branch  of  Government  but  to 
other  courts. 

But,  recently,  in  my  opinion,  we  have  gotten  burned  by  several 
district  courts,  particularly  in  Milwaukee  and  in  Houston.  We 
turned  over  our  Milwaukee  courtroom  for  the  use  of  the  Federal 
District  Court  three  to  five  years  ago.  We  were  going  to  get  that 
space  back  when  certain  renovations  were  completed.  We  are  still 
waiting,  and  it  is  costing  us  in  Milwaukee  $40,000  a  year.  When 
we  imv'e  to  go  to  Milwaukee,  we  go  with  our  hat  in  hand  and  ask 
them  to  lend  us  space.  Sometimes  they  give  us  space,  sometimes 
not.  Sometimes  adequate,  sometimes  inadequate. 

Mr.  HOYER.  They  are  not  paying  for  the  space.  We  are  paying  for 
the  space? 

Mr.  Casazza.  Yes,  we  are  paying  for  it. 

Then  two  weeks  ago  at  Houston,  where  we  have  lent  them  space, 
I  received  a  call  from  the  Clerk  of  the  District  Court.  His  proposal 
was  that  we  vacate  the  space  that  we  now  occupy.  Keep  in  mind, 
no  Tax  Court  personnel  are  there  except  when  a  judge  goes  out  to 
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hear  cases.  We  would  vacate  that  space  for  the  use  of  another  judi- 
cial officer  of  that  court,  and  they  would  put  our  furniture  in  stor- 
age. Then  when  we  needed  space  at  Houston,  they  would  lend  us 
space. 

I  declined,  and  he  was  horrified  at  the  lack  of  cooperation.  I  said 
to  him,  I  have  gotten  burned  by  several  district  courts  around  the 
country — Milwaukee,  Hartford,  Connecticut.  He  couldn't  under- 
stand why  I  wouldn't  take  the  word  of  a  southern  gentleman. 

In  any  event,  I  don't  think  that  we  should  have  to  pick  up  the 
tab  for  other  courts.  Up  to  now,  we  have  never  sought  reimburse- 
ment for  the  rent  we  pay. 

ESTIMATED  REIMBURSABLE  RENT 

Mr.  HOYER.  Could  you  submit  for  the  record,  Mr.  Casazza,  the 
dollar  amount  that  you  estimate  would  be  the  reimbursable  sum 
for  the  use  of  Tax  Court  space  for  which  the  Tax  Court  is  currently 
paying  rent  and  which  is  included  in  your  budget  request? 

Mr.  Casazza.  Yes,  we  can  do  that. 

[The  information  follows:] 

Estimated  Reimbursable  Rent 
Based  on  scheduled  use,  the  estimated  reimbursable  sum  would  be  $929,000. 

Mr.  Casazza.  Quite  frankly,  Mr.  Hoyer,  I  have  always  felt  that 
we  are  one  Federal  Gk)vemment  and  whether  we  get  the  money 
from  someone  else  or  someone  else  pays  it  is  somewhat  irrelevant. 
Where  we  have  gotten  cooperation,  I  am  not  convinced  we  need  re- 
imbursement. 

Mr.  HOYER.  Mr.  Casazza,  I  understand  that,  but  let  me  tell  you 
from  our  standpoint.  We  have  what  we  call  602(b)  allocations.  You 
are  probably  familiar  with  it.  Some  go  to  Commerce,  State  and  Jus- 
tice, and  some  go  to  us. 

The  budget  is  the  602(a).  That  is  the  big  number  in  the  sky.  It 
comes  down  to  real  dollars  as  to  how  much  this  subcommittee  has 
to  fund  the  objectives  for  which  we  are  responsible.  To  the  extent 
that  we  are  funding  the  objectives  of  other  subcommittees,  it  re- 
duces our  602(b)  and,  frankly,  gives  them  more  resources  for  which 
they  are  not  responsible.  In  other  words,  they  have  got  resources, 
but  they  are  not  actually  spending  the  money. 

You  are  correct.  The  taxpayer  is  pajdng  the  bill,  and  the  tax- 
payer, frankly,  doesn't  care  whether  we  are  paying  the  bill  through 
this  subcommittee.  I  don't  blame  them.  It  is  not  relevant.  It  is  out 
of  their  pocket,  and  they  are  paying  for  it. 

But  it  becomes  pretty  relevant  when  you  talk  about  who  has  the 
resources  to  buy  the  space,  us  or  Commerce,  State,  Justice.  If  Com- 
merce, State,  Justice  is  using  the  space,  they  ought  to  pay  for  the 
space.  If  we  are  using  it,  we  ought  to  pay  for  it. 

Mr.  Casazza.  I  agree. 

LEASING  AUTHORITY 

Mr.  HOYER.  Or  if  they  are  using  it  one-third  of  the  time,  we  are 
using  it  two-thirds  of  the  time,  they  pay  one-third  of  the  freight, 
we  pay  two-thirds  of  the  freight.  Whatever  is  fair  is  fair.  That  is 
my  point. 


922 

Mr.  Casazza.  One  last  point,  though.  We  don't  have  the  author- 
ity to  ask  for  reimbursement  at  this  stage  of  the  game.  GSA,  to  my 
knowledge,  doesn't  delegate  that  very  easily.  So  even  if  it  is  appro- 
priate, we  would  have  to  somehow  get  the  authority  from  GSA. 

Mr.  HOYER.  If  the  Committee  thought  it  was  appropriate,  we 
could  probably  get  that  done  with  GSA. 

Judge,  and  then  I  am  going  to  recognize  Mr.  Wolf. 

Judge  Hamblen.  I  think  that  another  problem  is  obtaining  space. 
We  do  get  space  in  some  of  the  Federal  courthouses,  and  that  is 
usually  where  we  have  conflicts  like  we  have  in  Houston  and  in 
Milwaukee.  But  it  is  preferable  to  be  there  because  of  the  security 
that  is  involved,  and  otherwise  we  would  have  to  have  security 
wherever  we  would  have  to  locate  another  courtroom  and  whether 
that  would  be  utilized  as  much.  So  if  some  arrangement  could  be 
made  up  with  the  Judiciary  Committee  and  Ways  and  Means  and 
Senate  Finance  or  somebody  to  make  sure  that  we  can  help  each 
other  in  the  allocation  of  this  space,  I  think  it  would  be  very  worth- 
while, sir. 

Mr.  HOYER.  Judge,  I  think  that  is  a  very  good  point. 

We  are  going  through  now  a  real  analysis  of  how  much  we  are 
paying  for  courthouses.  We  are  building  a  lot  of  courthouses 
throughout  the  land  because  there  is  a  need. 

Judge  Hamblen.  Yes,  sir. 

Mr.  HOYER.  Mr.  Johnson  of  GSA  has  just  been  through  a  study. 
He  has  quoted,  that,  yes,  these  courthouses  are  needed.  He  has  re- 
figured  some,  some  were  reduced  on  the  floor  about  2  percent  of  the 
authorized  requested  cost,  which  I  think  was  appropriate.  But 
clearly  your  point  is  a  good  one  that  we  ought  to  make  sure  that 
the  space  that  we  are  constructing  be  utilized  to  the  maximum 
amount  possible  for  all  judicial  agencies. 

Judge  Hamblen.  Including  the  Court  of  Federal  Claims  and  ev- 
eryone else. 

Mr.  HOYER.  Mr.  Wolf. 

Mr.  Wolf.  Mr.  Chairman,  couldn't  we  put  language  in  the  bill 
directing  that  any  of  these  agencies  have  the  ability  to  use  the 
Court,  because  that  is  one  of  the  advantages  of  having  your  office 
in  a  Federal  building,  because  of  the  rates.  And  maybe  we  could 
put  some  language  in. 

Mr.  HOYER.  What  I  thought — if  the  gentleman  would  yield — what 
I  thought  we  could  do  is  talk  to  Mr.  Smith,  talk  to  Chairman 
Smith,  and  see  if  we  can  work  out  an  arrangement  whereby,  we 
utilize  these  facilities  to  the  maximum  amount.  There  are  a  lot  of 
dark  days  for  courtrooms.  Most  district  court  judges  want  their 
own  courtroom  dedicated  to  their  use. 

Judge  Hamblen.  They  are  there  all  the  time.  I  can  understand 
that. 

Mr.  HOYER.  That  makes  sense.  On  the  other  hand,  we  are  build- 
ing a  new  facility,  and  you  are  building  one  in  Northern  Virginia. 
We  are  building  one  in  Prince  George's  County,  southern  Mary- 
land. We  ought  to  utilize  that  space  to  the  maximum  amount  pos- 
sible, and  we  ought  to  share  the  cost.  Very  frankly,  it  might  not 
even  be  necessary  to  share  it  with  the  committee,  just  to  have  an 
understanding  with  who  had  the  obligation  to  do  that. 

Mr.  Wolf.  I  think  that  makes  sense. 
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Mr.  HOYER,  The  answer  to  your  question  is  I  think  we  can  in- 
clude it  in  appropriated  language  and  work  with  Mr.  Smith  and 
others  and  try  to  work  that  out. 

Judge  Hamblen.  We  would  appreciate  that. 

TRANSFER  PRICING  CASES 

Mr.  Wolf.  I  have  a  couple  questions. 

Last  year,  we  discussed  the  status — and  the  year  before,  too — of 
transfer  pricing  cases.  Could  you  update  us  on  the  number  of  cases 
pending  and  the  information  on  those  that  have  been  resolved? 

Judge  Hamblen.  I  will 

Mr.  Wolf.  I  have  somewhat  noticed  a  slacking  in  the  media  in 
the  interest  of  transfer  pricing.  I  know  it  has  not  slacked  in  your 
area,  but  can  you 

Judge  Hamblen.  No,  sir,  it  has  not  slacked.  We  have  about  50 
groups  of  transfer  pricing  cases.  Within  that  50  groups,  there  are 
a  myriad  of  subsidiary  companies  involved.  For  example.  Nestle 
has  Westreco  and  other  subsidiaries.  But  within  that  50  groups  of 
cases,  about  97  percent  of  the  dollar  amount  that  is  in  controversy 
in  the  United  States  Tax  Court  is — well,  no,  that  wouldn't  be  true 
because  we  also  have — we  have  about  1,300  cases  that  are  over  a 
million  dollars  each. 

Mr.  Wolf.  Transfer  pricing  cases? 

Judge  Hamblen.  They  are  not  transfer  pricing  cases.  About  50 
within  that  group  are  transfer  pricing  cases.  The  transfer  pricing 
cases — I  don't  know  what  the  dollar  amount  is.  It  would  be  sub- 
stantial. But  within  that  1,300  cases  out  of  the  35,000—36,000— 
we  have  currently  pending  today,  97  percent  of  our  dollar  volume 
is  tied  up  in  those  1,300  cases.  Some  of  them  are  estate  tax  cases. 

The  transfer  pricing  cases,  the  problem  there — and  the  Congress 
has  helped  substantially  there  with  some  innovative  legislation 
that  they  have  come  up  with.  And  the  Service  is  coming  up  with 
other  things  to  help,  such  as  advanced  pricing  arrangements. 

They  now  have  a  new  regulation  out  that  says  if  you  don't  have 
simultaneous  documentation  when  you  establish  your  prices — when 
you  are  establishing  your  prices — and  turn  that  documentation 
over  to  the  Grovemment  when  it  is  requested  on  examination,  then 
you  would  be  subject  to  a  penalty.  There  has  been  a  lot  of  going 
back  and  forth  between  the  tax  bar  and  the  Internal  Revenue  Serv- 
ice on  that  regulation,  but  those  types  of  things  are  going  to  help 
allay  some  of  the  problems  I  see  in  the  transfer  pricing  area. 

Mr.  Wolf.  Are  you  winning  more  cases?  We  had  discussed  last 
year  that  you  were  somewhat — I  won't  say  discouraged,  but  you 
didn't  seem  to  feel  that  the  Grovernment  was  as  capable  at  present- 
ing the  cases  and  that  we  were  not  doing  as  well. 

Judge  Hamblen.  Maybe  the  Government  is  getting  smarter.  I 
don't  know.  But  I  notice  they  took  the  Apple  computer  case  into 
what  is  known  as  binding  arbitration.  Now,  I  don't  know  who  won 
that  case.  I  know  that  Apple  submitted  a  very  high  figure,  and  the 
Government  submitted  a  low  figure,  and  the  arbitrators  chose  the 
Government's  figure,  and  that  came  out  very  well  for  the  Govern- 
ment. 

How  these  other  cases  are  going  to  come  out,  I  don't  know — ^the 
Exxon  case — and  I  don't  know  whether  the  Government  is  going  to 
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appeal  that  yet.  I  don't  know  whether  they  filed  a  notice  of  appeal. 
They  lost  that  pretty  substantially. 

IRS  ENFORCEMENT 

Mr.  Wolf.  Last  year  we  were  talking — you  seemed  to  infer  last 
year  that  maybe  it  was  like  the  (jovernment  was  not  as  prepared 
or  that 

Judge  Hamblen.  That  is  true. 

Mr.  Wolf  [continuing].  Young  lawyers  versus  the  large  law 
firms.  Has  that  changed?  Has  the  balance  shifted  a  little  bit? 

Judge  Hamblen.  I  haven't  been  active  in  the  courtroom  lately  be- 
cause of  my  job  in  the  administrative  end  of  the  Court,  but  my 
judges  tell  me  that  they  are  well-satisfied  with  the  way  the  Grov- 
ernment  is  coming  after  these  cases  now. 

I  have  talked  to  some  people  in  the  Chief  Counsel's  Office,  like 
David  Jordan  who  has  done  a  very  good  job  in  the  absence  of  a 
chief  counsel.  They  are  really  trying  to  do  everything  they  can  to 
prepare  their  people  well  in  these  cases,  and  I  think  they  are  doing 
a  better  job. 

Mr.  Wolf.  Good.  I  have  no  further  questions.  Thank  you  very 
much. 

CASE  RESOLUTION 

Mr.  HOYER.  Mr.  Visclosky. 

Mr.  Visclosky.  Judge,  thank  you  very  much. 

On  the  case  resolution  issue,  in  the  justifications  given  to  us,  a 
number  of  observations  on  the  end  requirement  were  made,  one 
that  with  the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982  and 
the  inability  of  partners  to  join  in  a  common  decision,  that  reduced 
your  case  load. 

Judge  Hamblen.  Yes. 

Mr.  Visclosky.  From  the  chart  from  1984  to  1993  there  is  also 
a  clear  departure  after  the  1986  tax  act  became  effective.  And,  pri- 
marily, as  I  understand  your  justifications,  that  is  a  deductibility 
issue. 

The  numbers  have  been  reasonably  static  in  recent  years.  The 
numbers  of  cases  range,  33,  34,  35,  36,000.  What  is  your  view  on 
increasing  the  $10,000  limit  on  small  tax  cases  as  to  be  handled 
by  the  special  trial  judges?  Would  that  do  anything  as  far  as  your 
inventory  and  work  load? 

Judge  Hamblen.  I  would  have  to  let  Mr.  Casazza  answer  that. 
That  information  would  basically  be  based  on  information  you  have 
in  the  clerk's  office. 

Mr.  Visclosky,  some  of  the  most  difficult  issues  that  we  get  come 
out  of  these  small  tax  cases.  I  think  last  year  I  told  you  about  a 
case  I  tried  out  in  Iowa  involving  this  pig  farmer  and  pig  farming 
is  a  pretty  big  industry  out  there,  and  they  are  pretty  sophisticated 
people.  This  fellow  had  a  corporation,  and  he  leased  his  breeding 
herd  to  the  corporation,  and  he  was  paid  in  these  little  piglets.  I 
forget  what  they  called  them,  but  I  thought  I  was  a  country  boy 
until  I  got  into  the  pig  controversy. 

But  it  was  a  very  complicated  case,  and  we  would  have  wanted 
a  presidentially  appointed  judge  to  try  a  case  like  that. 
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We  have  an  order  to  the  chief  special  trial  judge  that  any  con- 
troversial cases  that  comes  before  a  special  trial  judge,  even  if  it 
is  a  small  tax  case,  should  be  brought  to  our  attention  to  determine 
whether  or  not  you  need  to  have  a  presidentially  appointed  judge 
even  review  it  or  decide  it  because  it  might  have  to  go  to  court  con- 
ference. So  I  don't  know  about  increasing  that  $10,000  limit. 

Mr.  VISCLOSKY.  Mr.  Casazza? 

Mr.  Casazza.  When  the  Congress  first  enacted  the  small  tax  case 
procedure,  which  I  believe  you  are  referring  to,  back  in  1969,  the 
dollar  amount  was  a  thousand  dollars.  If  I  remember  correctly,  it 
went  to  $2,500  and  then  $5,000  and  then  $10,000,  in  1984. 

I  occasionally  look — and  if  you  take  the  number  of  pending  small 
tax  cases  and  divide  that  by  the  dollars  involved  in  those  cases,  the 
last  few  years,  the  average  amount  in  the  small  tax  case  hasn't 
even  reached  $5,000.  It  is  like  $4,700. 

As  I  am  sure  you  know,  the  small  tax  case  procedure,  when  it 
was  initially  enacted,  was  basically  intended  to  be  a  small  claims 
court  case.  A  key  element  is  there  is  no  appeal  in  a  small  tax  case. 
So  I  am  not  convinced  by  increasing  the  amount  it  would  help  tax- 
payers any  in  terms  of  being  able  to  elect  a  procedure  which  is  held 
out  as  being  rather  informal  and  quick.  I  don't  think  with  much 
more  money  involved  people  would  be  inclined  to  do  it. 

Judge  Hamblen  could  speak  to  this  better  than  I  could,  but  it 
seems  to  me  that  for  a  taxpayer  to  have  an  asserted  deficiency  of 
$10,000,  you  have  to  have  substantial  income.  But  $10,000  worth 
of— deficiency  dollars  in  terms  of  disallowed  deductions  or  unre- 
ported income,  I  think  you  have  to  have  pretty  good  money,  and 
I  don't  think  those  people  are  going  to  necessarily  appear  them- 
selves pro  se  or  certainly  elect  a  small  case  procedure  when  there 
is  no  appeal,  if  that  makes  sense. 

Mr.  ViSCLOSKY.  I  am  sorry.  I  was  not  paying  attention  to  your 
entire  response  to  Mr.  Wolf,  and  I  believe  he  was  asking  about  the 
IRS.  Obviously,  they  are  within  our  committee's  jurisdiction. 

Structurally,  as  far  as  the  mechanics  of  the  IRS,  any  improve- 
ments from  your  perspective  to  move  cases  along  judiciously,  not 
just  to  roll  cases  through  the  court? 

Judge  Hamblen.  I  think  so,  Mr.  Visclosky.  They  are  getting 
cases  right  in.  Because  of  the  way  we  docket  things,  they  have  to. 
We  get  them  on  the  docket  one  year  from  the  date  they  are  filed. 
When  the  notice  of  trial  goes  out,  they  have  to  get  them  ready,  and 
they  are  doing  a  pretty  good  job  of  that.  They  are  settling  a  whole 
lot  of  these  cases,  and  most  of  them  should  be  settled. 

Valuation  cases,  these  huge  amounts  have  come  in  on  these  valu- 
ation cases.  So  many  of  those  could  be  settled  if  people  would  be 
reasonable,  but 

Mr.  Visclosky.  Hope  springs  eternal. 

Judge  Hamblen.  Hope  springs  eternal.  Exactly,  sir. 

Mr.  HOYER.  Mr.  Istook,  did  you  have  any  additional  questions. 

Mr.  ISTOOK.  I  do  not,  but  thank  you. 

CONCLUSION 

Mr.  HOYER.  Judge,  again,  we  want  to  thank  you  very  much.  We 
have  a  few  other  questions  that  we  will  submit  which  are  probably 
technical  in  nature  regarding  case  resolution  and  scheduling. 


926 

Judge  Hamblen.  Gentlemen,  we  thank  you  very  much. 
Mr.  HOYER.  We  thank  you  very  much  for  being  with  us.  Thank 
you,  sir. 

[The  questions  submitted  for  record  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 


QUESTION.   Do  you  review  the  Court's  trial  locations  and  leasing 
arrangements  periodically  to  determine  whether  the  number  of  trial 
locations  can  be  reduced  or  whether  arrangements  can  be  made  to 
secure  space  other  than  through  yearly  leases? 

ANSWER.   26  U.S.C.  Section  7446  requires  the  Court  to  conduct 
trial  sessions  at  times  and  places  with  as  little  inconvenience  and 
expense  to  taxpayers  as  is  practicable.   The  Court's  Rules  presently 
provide  for  selection  of  61  places  of  trial  for  regular  cases  as 
well  as  an  additional  15  places  of  trial  for  small  tax  cases  only. 
The  Court  has  it's  own  facilities  in  33  cities.   It  attempts  to 
borrow  space  in  the  remaining  cities.   It  has  been  the  policy  of  the 
Court  to  conduct  at  least  one  trial  session  at  each  city  it  holds 
out  as  a  place  of  trial  at  least  once  in  a  twelve  month  period.   A 
review  of  the  places  of  trial  is  undertaken  periodically  to 
determine  whether  any  can  be  eliminated  keeping  in  mind  the 
statutory  requirement  of  convenience  for  taxpayers. 


QUESTION.   The  cases  pending  before  the  Court  are  anticipated  to 
be  reduced  from  39,644  at  the  end  of  FY  1993  to  33,344  at  the  end  of 
FY  1995.   Do  you  consider  this  to  be  a  proper  level  of  pending 
cases? 

ANSWER.   Based  on  the  Court's  study,  we  believe  this  to  be  a 
proper  level  of  pending  cases. 


QUESTION.   Does  the  Court  encourage  "Bench  Opinions"  to  expedite 
case  resolution? 

ANSWER.   The  Judges  are  very  much  aware  of  the  authority  to 
render  bench  opinions  and  do  so  in  "single  issue"  cases  where  the 
law  is  well  established. 


QUESTION.   For  the  record,  how  many  cases  in  each  of  the  last 
three  fiscal  years  were  closed  following  an  appeal  by  one  of  the 
parties?   Can  you  provide  us  with  a  breakdown  whether  the  Court  was 
affirmed  on  appeal  or  reversed? 

ANSWER.   During  the  last  three  fiscal  years,  the  disposition  of 
appeals  taken  from  decisions  of  this  Court  resulted  in  an  affirmance 
rate  of  approximately  55  percent  and  a  straight  reversal  rate  of  5 
percent.   The  remaining  40%  were  dismissed  at  the  appellate  level  by 
(1)  agreement  of  the  parties,  (2)  lack  of  jurisdiction  by  the  Court 
of  Appeals  or  (3)  lack  of  prosecution  by  the  appellant. 
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QUESTIONS  SUBNITTBD  FOR  THE  RECORD  BY  THE  COMMITTEE 


QUESTION.   Does  the  Court  gather  data  on  the  length  of  trial 
sessions  so  that  periodic  adjustments  to  case  scheduling  can  be  made 
in  the  future? 

"      ANSWER.   The  Court  normally  schedules  either  one  or  two  week 
trial  sessions.   The  duration  of  these  trial  sessions  varies 
considerably  and  no  trend  can  readily  be  discerned  with  respect  to  a 
particular  city.   In  some  instances,  many  of  the  cases  noticed  for 
trial  settle  thereby  reducing  the  actual  amount  of  trial  time.   On 
the  other  hand,  one  or  two  cases,  each  of  which  requires  two  or 
three  days  of  trial  time  can  result  in  the  Court  sitting  for  the 
entire  duration  of  the  trial  session. 


929 


QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  LIGHTFOOT 


QUESTION.   What  steps  are  you  taking  to  reduce  your  backlog? 

ANSWER.   The  present  inventory  of  cases  still  includes  a  number 
of  tax  shelter  cases.   The  Court  is  scheduling  these  cases  promptly 
for  trial  which  will  further  reduce  the  inventory. 


QUESTION.   Would  increased  funding  allow  you  to  reduce  this 
backlog  more  quickly? 

ANSWER.   The  Court  does  not  believe  that  additional  funding  would 
aid  in  the  reduction. 


Wednesday,  March  16,  1994. 
U.S.  OFFICE  OF  GOVERNMENT  ETHICS 

WITNESSES 

STEPHEN  D.  POTTS,  DIRECTOR 

DONALD  E.  CAMPBELL,  DEPUTY  DIRECTOR 

F.  GARY  DAVIS,  GENERAL  COUNSEL 

Mr.  HOYER.  Now  we  have  the  Office  of  (Jovemment  Ethics. 

Mr.  Potts,  very  nice  to  have  you  with  us. 

Mr.  Potts.  Thank  you,  sir. 

Mr.  HOYER.  I  beHeve  it  was  this  group  that  I  read  everybody's 
biography,  and  they  were  all  so  outstanding  and  all  lawyers.  I 
thought  to  myself,  boy,  I  tell  you,  that  is  a  fast  crowd  to  be  working 
for. 

You  are  overseers,  and  that  is  tough  when  the  membership  has 
got  some  high  qualifications  itself  in  terms  of  making  these  judg- 
ments. I  am  sure  you  all  cooperate  very  closely  with  one  another. 

Mr.  Potts.  We  do  indeed.  Mr.  Chairman,  let  me  say,  one  of  the 
blessings  in  my  life  was  when  I  became  director  of  OGE  to  realize 
what  a  tremendously  able  staff  that  I  inherited.  That  is  one  of  the 
great  blessings  of  life,  believe  me,  to  know  you  have  got  people  that 
are  hard  working  and  knowledgeable  and  very  bright. 

Mr.  HoYER.  We  welcome  you  to  the  committee,  Mr.  Potts,  Mr. 
Davis  and  Mr.  Campbell. 

I  apologize.  I  have  to  leave.  Mr.  Visclosky  will  be  running  the 
hearing,  and  I  will  be  reviewing  your  testimony  and  have  already 
reviewed  your  statement.  But  we  appreciate  you  being  here,  and 
your  testimony  will  be  included  in  full  at  this  time  in  the  record. 

Mr.  POTTS.  Right. 

Mr.  HOYER.  And  you  can  proceed  in  such  manner  as  you  deem 
appropriate,  and  Mr.  Visclosky  will  take  over. 

Mr.  Potts.  Very  good.  Thank  you,  Mr.  Chairman.  Appreciate  it. 

Mr.  Visclosky  [presiding].  Mr.  Potts,  welcome. 

Mr.  Potts.  I  won't  go  over  my  full  statement.  I  have  some  open- 
ing remarks  which  will  abbreviate  it. 

Mr.  Visclosky,  obviously  it  is  a  pleasure  to  appear  before  you  this 
morning  to  discuss  the  Office  of  Government  Ethics.  And  Mr. 
Hoyer  has  already  recognized  my  Deputy  Director,  Mr.  Donald 
Campbell,  and  the  General  Counsel,  Mr.  Gary  Davis. 

In  my  full  statement  I  discuss  how  OGE  is  organized  and  the  re- 
sponsibilities and  the  accomplishments  of  each  program  component 
of  the  agency.  OGE  is  responsible  for  the  overall  ethics  program  in 
the  executive  branch.  We  serve  as  a  source  of  central  guidance  and 
direction  for  executive  branch  ethics  issues  and  policy. 

The  day-to-day  activities  of  the  program,  however,  are  carried 
out  at  the  agency  level.  Each  agency,  and  not  OGE,  is  responsible 
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for  training  its  employees,  for  providing  advice  to  its  employees,  for 
investigating  individual  employee  misconduct  and  for  administer- 
ing any  appropriate  corrective  action. 

OGE's  role  is  a  supportive  role.  We  support  those  agency  activi- 
ties by,  first,  developing  training  materials  for  branch-wide  use  and 
secondly,  by  serving  as  a  resource  to  agency  ethics  counselors. 
Third,  we  issue  standards,  guidance  and  regulations.  Fourth,  we 
serve  as  a  resource  to  agency  investigators  seeking  assistance  with 
questions  concerning  ethics  issues.  And,  finally,  we  assist  agencies 
in  applying  statutory  and  regulatory  interpretations  to  factual  situ- 
ations when  determining  if  and  what  administrative  remedies  are 
appropriate.  OGE  concentrates  its  review  authority  on  how  an 
agency  carries  out  its  responsibilities  under  this  system. 

Today,  however,  I  believe  that  it  would  be  important  that  I  focus 
on  the  fiscal  year  1995  initiatives  that  will  continue  to  strengthen 
the  ethics  program  throughout  the  executive  branch. 

SHARPENING  OUR  SERVICE  LEVELS 

Each  one  of  our  initiatives  fall  under  the  heading  of  sharpening 
our  service  levels  to  the  ethics  community.  In  that  regard,  I  recall 
that  last  year,  as  I  appeared  before  you,  we  discussed  the  possibil- 
ity of  reduced  staffing  in  the  agencies  and  the  departments  that  we 
serve.  This  year,  those  reductions  are  a  reality.  And,  as  we  antici- 
pated, the  agencies  that  we  serve  have  become  more  dependent  on 
us  to  provide  the  support  necessary  for  them  to  have  a  successful 
ethics  program. 

A  major  initiative  of  fiscal  year  1995  is  to  expand  the  level  of 
communications  with  the  entire  ethics  community  and  respond  to 
that  community  with  improved  services. 

I  will  meet  on  an  individual  basis  with  senior  ethics  officials  from 
the  departments  with  Deputy  Director  Campbell,  and  we  will  fur- 
ther develop  our  series  of  brown  bag  lunches  that  encourage  agency 
ethics  staffers  to  informally  communicate  with  the  OGE  staff. 

The  central  focus  of  each  of  these  activities  will  be  for  us  to  de- 
termine how  OGE  can  be  there  to  support  the  development  of  agen- 
cy ethics  programs. 

We  are  also  pleased  with  the  development  of  the  Ethics  Elec- 
tronic Bulletin  Board  system  which  we  refer  to  as  TEBBS.  TEBBS 
has  presented  us  with  a  unique  opportunity  for  communications 
with  the  ethics  community.  We  know  that  even  more  opportunities 
exist  in  this  field,  and  we  will  explore  them  further  in  1995. 

A  major  service  area  in  1995  will  be  the  enhancement  of  the  Eth- 
ics Information  Center,  a  central  repository  of  automated  and 
printed  materials  developed  throughout  the  executive  branch  ethics 
community.  So  we  have  pulled  together  all  this  information  from 
throughout  the  ethics  community  and  put  it  in  this  one  Ethics  In- 
formation Center. 

This  facility  is  open  to  all  ethics  officials  as  a  vehicle  to  exchange 
media  and  print  materials  among  departments  and  agencies.  By 
utilizing  state-of-the-art  technology,  agency  ethics  officials  will  be 
able  to  draw  from  existing  resources  to  customize  advanced  ethics 
training  materials. 

The  work  of  developing  regulations  necessary  to  ensure  consist- 
ent application  of  the  standards  of  conduct  and  the  conflict  of  inter- 
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est  statutes  will  continue  in  1995.  I  can  assure  you  that  each  of  us 
recognize  that  completion  of  those  regulations  is  the  central  key  to 
the  guidance  that  departments  and  agencies  seek  as  they  go  about 
the  daily  implementation  of  their  programs.  I  can  also  assure  you 
that  each  of  us  is  dedicated  to  successfully  concluding  that  develop- 
ment. 

I  anticipate  and  appreciate  your  interest  in  the  Office  of  Grovem- 
ment  Ethics,  and  I  hope  that  my  statement  has  presented  a  useful 
overview  of  our  programs.  I  urge  your  approval  of  the  President's 
fiscal  year  1995  budget  request  for  our  agency.  And,  of  course,  I 
will  be  happy  to  answer  any  questions  at  this  time. 

[The  prepared  statement  and  budget  justifications  follows:] 
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STEPHEN  D.  POTTS 

Director,  U.S.  Office  of  Governmt.nt  Ethics 

1201  New  York  Avenue,  NW.,  Suite  500 

Washington,  DC   20005-3917 

202-523-5377 


EMPLOYMENT  EZPERIEKCE: 

--Director,  U.S.  Office  of  Government  Ethics,  1201  New  York 
Avenue,  NW.,  Suite  500,  Washington,  DC  20005-3917,  202- 
523-5377,  (August  1990  to  present) 

--Partner,  Shaw,  Pittman,  Potts  Se  Trowbridge,  2300  N  Street, 
NW.,  Washington,  DC  20037,  202-663-8000  (July  1961- 
August  1990) 

--Vice  President,  Cherokee  Life  Insurance  Co.,  Nashville,  TN 
(July  1959-July  1961) 

--Associate  Attorney,  Farris,  Evans  &  Evans,  Nashville,  TN 
(1957-1959) 

--U.S.  Army,  Judge  Advocate  General's  Corps,  Defense  Appellate 
Division,  The  Pentagon,  Washington,  DC  (1955-57) 

--U.S.  Army  stationed  in  South  Carolina,  Georgia,  Virginia 
(May  1954-April  1955) 

--Agent,  Mutual  Benefit  Life  Insurance  Co.,  Nashville,  TN 
(January  1953 -May  1954) 

BUSINESS  EXPERIENCE: 

--Member,  Board  of  Directors,  Fairways  Corporation 

(1972-1990) 
--Member,  Board  of  Directors,  Wood  River  Capital  Corp. 

(1985-1988) 
--Member,  Board  of  Directors,  Marline  Oil  Corp. 

(1978-1985) 
--Member,  Board  of  Directors,  Overseas  National  Airways 

(1970-1978) 
--Agency   Vice-President,   Cherokee   Life   Insurance   Co., 

Nashville,  TN  (1959-61) 
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BAR  DMISrZONS: 

U.S.  Supreme  Court 
District  of  Columbia 
Tennessee 


EDUCATION: 

Vanderbilt  Law  School,  L.L.B.  1954;  Law  Review;  Winner,  Morgan 
Prize  for  Best  Student  Note 

Vanderbilt  University  Political  Science  Major,  A.B.  1952,  Cum 
Laude,  Phi  Beta  Kappa;  attended  on  combined  scholastic  and  athletic 
scholarship 

The  Darlington  School,  Rome,  JA,  1948,  Salutatorian,  Faculty 
Medal  for  Overall  Excellence 


CIVIC  POSITIONS: 

--Past  President  Washington  Vanderbilt  Alumni  Club  (1965) 
--Past  President  Holton-Arms  School  Fathers'  Clxib  (1974-75) 
--Past  President  Woodacres  School  PTA  (1970-72) 
--Past  President  Washington  Tennis  Patrons  Foundation 

(1970-1972) 
--Board  of  Advisors,  Patterson  School  of  Diplomacy,  University 

of  Kentuc)cy,  Lexington,  KY  (1976-85) 
--Board  of  Governors  and  Vice-President,  Chevy  Chase  Club 

(1982-86) 


MEMBERSHIPS : 

--American  Bar  Association 

--Bar  Association  of  the  District  of  Columbia 
--District  of  Columbia  Bar  Association 
--Member,  Administrative  Conference  of  the 

United  States 
--Member,  The  President's  Commission  on  the  Federal 

Appointment  Process  -  1990 
--Member,  The  President's  Council  on  Integrity 

and  Efficiency 
--Tennessee  Bar  Association 
--Washington  Area  Tennis  Patrons  Foundation 

(former  President) 
--United   States   Tennis   Association   (Member   Executive, 

Communications,   Marketing,   Olyn^jic,   and  Davis   Cup 

Committees) 
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HONORS  AMD  XNARDS: 

--Attended  Vanderbilt  University  on  combination  scholastic/ 

athletic  scholarship 
--Member  of  Omicron  Delta  Kappa  and  received  ODK  scholarship 
--Elected  to  Phi  Beta  Kappa 
--  Awarded  U.S.  Army  Commendation  Ribbon 
--Member  Washington  Capital  Area  Tennis  Hall  of  Fame 
--Distinguished  Alumnus  Award,  Vanderbilt  University 

Law  School 


PUBLISHED  WRITINGS s 

--Case  note  re  Beauhamais  v.  Illinois.  6  Vand.  L.  Rev.  393 

(1953) 
--Note,  Falsification  as  Contempt.  7  Vand.  L.  Rev.  272  (1954) 

PKRSONALi 

Bom:     November  20,  1930  in  Memphis,  TN 
Married:   March  14,  1953  to  the  former  Irene  Potter 
of  Nashville,  TN,  two  daughters,  one  son, 
all  married,  four  granddaughters,  two  grauidsons 

ATHLKTICS i 

--Won  five  National  amd  one  International  Father/Son  Tennis 

Championships 
--Twice  reuiked  #1  in  the  United  States  for  Father/Son  Tennis 
--Former  Tennessee  State  singles  champion 
--Former  Mason-Dixon  singles  chaunpion 
--Finalist,  Irish  National  Tennis  Champ- onships 
--Qualified  amd  played  in  Wimoledon  auid  U.S.  Nationals 
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DONALD  E.  CAMPBELL 
Deputy  Director,  Office  of  Government  Ethics 


Mr.  Campbell  joined  OGE  in  October  1984  as  Chief  Counsel.  Shortly 
thereafter,  he  was  also  appointed  Deputy  Director.  He  served  in 
both  positions  until  October  1985.  He  served  as  Acting  Director  during 
two  Separate  periods. 

Mr.  Campbell  became  an  Assistant  United  States  Attorney  for  the 
District  of  Columbia  in  March  1970.  He  served  in  that  position 
until  October  1984.  Mr.  Campbell  held  the  following  positions 
while  in  the  U.S.  Attorney's  Office:  Sonior  Investigati^^e  Counsel; 
Chief,  Major  Crimes  Division;  Deputy  Chief,  Major  Crimes  Division; 
Trial  Attorney,  Fraud  Division;  Trial  Attorney,  Felony  Trial 
Division;  Trial  Attorney,  Major  Crimes  Division;  and  Trial 
Attorney,  Misdemeanor  Trial  Section.  From  June  1982  to  July  1982, 
Mr.  Campbell  supervised,  along  with  two  other  attorneys,  the 
special  grand  jury  investigation  and  trial  in  the  Watergate  Case. 

Mr.  Campbell  joined  the  Department  of  Justice  in  June  1966  as  a 
trial  attorney  in  the  Organized  Crime  and  Racketeering  Section, 
Criminal  Division.  After  serving  a  short  time  in  the  Labor, 
Gambling  and  Narcotics  Unit,  he  was  assigned  to  the  Buffalo  Strike 
Force  on  Organized  Crime.  After  the  passage  of  a  federal  wiretap 
statute,  Mr.  Campbell  supervised  the  processing  of  all  applications 
for  wire  intercepts  through  the  Department  of  Justice. 

Mr.  ("ampbell  served  in  the  Judge  Advocate  '"eneral's  Office,  U.S. 
Navy,  after  attending  U.S.  Naval  Officer's  Candidate  School  from 
January  1963  to  May  1963.  After  attending  U.S.  Naval  Justice 
School,  Mr.  Campbell  served  as  a  legal  officer  at  the  Pentagon  and 
at  U.S.  Naval  Security  Station,  Ward  Circle,  Washington,  D.C. 
Mr.  Campbell  held  the  grade  of  Lieutenant  and  was  released  from 
active  duty  in  May  1966. 

Mr.  Campbell  received  his  Bachelor  of  Science  from  the  University 
of  Maryland  in  1959,  and  his  L.L.B.  from  the  University  of  Maryland 
School  of  Law  in  1962. 

Mr.  Campbell  is  a  member  of  the  following  bars:  Court  of  Appeals 
of  Maryland  (1962),  U.S.  Court  of  Military  Appeals  (1963),  U.S. 
District  Court  for  the  District  of  Columbia  (1970),  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  (1973)  and  the  District  of 
Columbia  Bar  (1970) . 
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F.  Gary  Davis 
General  Ccunsel  Office  of  Governnent  Ethics 


As  General  Counsel  of  the  Office  of  Government  Ethics  since  April 
1987,  Mr,  Davis  is  responsible  for  advising  the  Director  and  Deputy 
Director  on  all  ethics-related  policy  matters.  In  this  role  he 
oversees,  evaluates  and  reviews  the  work  product  of  the  legal  staff 
and  provides  informal  advice  and  counsel  to  designated  agency  ethics 
officials  and  the  general  public. 

Mr.  Davis  was  admitted  to  the  Bar  in  1962  receiving  his  law  degree 
from  the  University  of  West  Virginia.  From  1962  to  1967,  he  served 
in  the  Judge  Advocate  General  Corps,  United  States  Army,  reaching 
the  rank  of  Captain.  His  duties  included  a  tour  in  the  Republic  of 
Vietnam  as  a  trial  attorney. 

In  1967,  Mr.  Davis  began  his  civilian  Federal  Service  as  a  staff 
attorney  at  the  U.S.  Postal  Service.  From  1968  to  1977,  he  engaged 
in  the  private  practice  of  law  in  McLean,  Virginia.  From  May  1977 
through  April  1979,  he  served  as  Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Comptroller) ,  Department  of  Defense.  He  began 
his  service  in  the  Office  of  Government  Ethics  as  a  staff  attorney 
in  April  1979. 

Mr.  Davis'  outside  activities  and  professional  associations  include 
memberships  in  a  variety  of  professionally-related  legal  associa- 
tions and  civic  groups. 

He  is  married  to  the  fomner  Sandra  L.  Strausser,  who  is  currently  an 
elementary  school  teacher  in  Fairfax  County,  Virginia. 
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fR.    CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

I  appreciate  your  invitation  to  appear  before  this 
Subcommittee  to  discuss  the  President's  request  for  appropriations 
for  the  Office  of  Government  Ethics  for  Fiscal  Year  1995. 
Accompanying  me  are  my  colleagues:  Mr.  Donald  E.  Campbell,  Deputy 
Director  and  Mr.  F.  Gary  Davis,  General  Counsel. 

FY  199  5  BUDGET  SUMMARY 

Our  FY  1995  budget  request  is  $8,154,000  and  93  full-time 
equivalent  (FTE)  positions.  This  represents  a  net  funding  decrease 
of  $159,000  from  FY  1994  authorized  levels.  I  would  like  to  take 
this  opportunity  to  report  to  you  on  a  number  of  management 
initiatives  as  well  as  the  status  of  various  program  activities 
within  the  agency. 


OVERVIEW 

The  Office  of  Government  Ethics,  a  small  agency  with  wide- 
ranging  responsibilities,  was  established  by  the  Ethics  in 
Government  Act  of  1978.  Originally  part  of  the  Office  of  Personnel 
Management,  OGE  was  made  a  separate  agency  on  October  1,  1989  (P.L. 
100-598)  .  The  statute  creating  the  Office  of  Government  Ethics 
states  that  it  is  responsible  for  providing  "overall  direction  of 
executive  branch  policies  related  to  preventing  conflicts  of 
interest  on  the  part  of  officers  and  employees  of  any  executive 
agency."   Specific  responsibilities  fall  into  six  general  areas: 

•  regulatory  authority  --  developing,  recommending  and 
reviewing  statutes  and  regulations  pertaining  to 
conflicts  of  interest,  post -employment  restrictions, 
standards  of  conduct,  and  public  and  confidential 
financial  disclosure  in  -^°   executi/e  branch; 

•  financial  disclosure  --  reviewing  executive  branch 
public  financial  disclosure  reports  of  certain 
Presidential  nominees/appointees  to  assess  potential 
violations  of  applicable  laws  and  regulations  and 
recommending  appropriate  corrective  action;  administering 
executive  branch  blind  trusts  and  certificates  of 
divestiture  program; 

•  education  and  training  --  implementing  statutory 
responsibility  of  "providing  information  on  and  promoting 
understanding  of  ethical  standards  in  executive 
agencies; " 

•  guidance  and  interpretation  --  preparing  formal 
advisory  opinions,  informal  advice  letters  and  policy 
memoranda  on  how  to  interpret  and  comply  with 
requirements  on  conflict  of  interest,  and  post -employment 
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statutes,  standards  of  conduct,  and  financial  disclosure 

requirements   applicable   to  the   executive   branch; 

consulting  with  agency  ethics  officials  in  individual 
cases; 

•  enforcement  -  -  monitoring  agency  ethics  programs  and 
reviewing  compliance,  including  financial  disclosure 
systems;  referring  possible  violations  of  conflict  of 
interest  laws  to  the  Department  of  Justice,  and  advising 
them  on  prosecutions  and  appeals;  and  in  limited 
circumstances,  investigating  possible  ethics  violations 
and  ordering  corrective  action  or  recommending 
disciplinary  action; 

•  evaluation  --  evaluating  the  effectiveness  of  conflict 
of  interest  laws  and  recommending  appropriate  amendments. 

The  Office  is  organized  into  three  major  areas,  Office  of 
Program  Assistance  and  Review,  Office  of  General  Counsel  and  Legal 
Policy,  and  Office  of  Education.  They  are  supported  by  a  small 
administrative  staff  providing  normal  office  functions:  personnel, 
budget,  administrative  services  and  information  management. 

Office  of  Program  Assistance  and  Review 

This  division  works  with  ethics  program  officials  in 
departments  and  agencies  by  providing  front-line  assistance  through 
our  desk  officer  system  and  by  conducting  on-site  ethics  program 
reviews  at  agency  headquarters  and  regional  locations. 

Each  executive  branch  department  and  agency  has  an  OGE  desk 
officer  assigned  to  act  as  liaison  between  their  agency  and  our 
offic^.  The  desk  officers  address  _echnical  and  substantive  ethics 
issues,  by  providing  advice  to  agency  ethics  officials  by  telephone 
and/or  personal  contact.  The  desk  officer  plays  an  active  role  in 
implementing  recommendations  made  by  OGE  following  a  review 
conducted  by  the  program  review  staff.  Further,  the  desk  officers 
work  with  their  agencies  to  ensure  that  annual  and  termination 
public  financial  disclosure  reports  are  complete  and  that  filers 
are  free  of  any  ethics  problems.  Other  key  functions  include  the 
tracking  and  review  of  public  reports  of  all  Senate -confirmed 
Presidential  nominees,  the  release  of  publicly  available  financial 
disclosure  reports  to  members  of  the  press  and  the  general  public, 
and  the  tracking  and  assurance  of  compliance  with  agreements  made 
by  Presidential  appointees  during  the  confirmation  process. 

OGE  conducts  on-site  ethics  program  reviews  in  headquarters 
and  regional  locations  to  determine  if  an  effective  ethics  program, 
tailored  to  its  mission,  is  in  place.  Reviews  are  accomplished  in 
accordance  with  detailed  review  guidelines  and  are  scheduled  in 
advance  in  an  annuel  program  plan.   Approximately  four  weeks  or 
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more  are  spent  at  the  headquarters  of  an  agency  during  a  review, 
while  reviews  at  regional  offices  or  military  facilities  usually 
last  a  few  days  to  a  week.  Reviews  entail  a  thorough  analysis  of 
all  elements  of  the  ethics  program,  including  specific  issues 
tailored  to  the  mission  of  the  agency.  Following  the  review,  a 
report  of  findings  is  prepared  and  sent  to  the  agency  head  with 
recommendations  for  improvements  to  the  ethics  program. 

Office  of  General  Coxinsel  and  Legal  Policy 

This  office  is  the  reviewing  office  for  public  financial 
disclosure  reports  of  Presidential  nominees  as  part  of  the  Senate 
confirmation  process  and  is  responsible  for  establishing  and 
maintaining  a  uniform  legal  framework  of  Government  ethics  for 
executive  branch  employees.  As  such,  it  is  the  primary  policy 
office  within  the  agency.  In  that  role  the  staff  advises  the 
Director  in  coordinating  with  the  Wnite  House,  the  Department  of 
Justice,  the  Office  of  Personnel  Management,  the  Office  of 
Management  and  Budget  and  the  Congress  on  all  ethics  policies  and 
requirements  for  the  executive  branch.  This  office  develops  and 
publishes  regulations  and  forms  implementing  executive  branch 
ethics  program  requirements  established  by  executive  orders  and 
statutes.  This  office  provides  interpretive  guidance  to  agency 
ethics  officials  on  the  administrative  ethical  standards  of 
conduct,  criminal  conflict  of  interest  statutes  and  civil  ethics 
statute  restrictions.  The  Office  of  General  Counsel  and  Legal 
Policy  also  provides  technical  experts  as  official  speakers  and 
panelists  at  forums  for  Government  employees  and  the  public  and  at 
agency  sponsored  regional  and  Washington,  DC  training  seminars. 
Finally,  this  office  administers  the  qualified  blind  trust  program 
for  the  entire  executive  branch  as  well  as  the  issuance  of 
certificates  of  divestiture  to  permit  deferral  of  tax  on  certain 
capital  gains  realized  through  the  sale  of  assets  to  avoid 
conflicts  with  Government  service 

Office  of  Education 

The  Office  of  Education  insures  that  quality  ethics  education 
programs  are  provided  to  almost  five  million  executive  branch 
employees  and  that  pertinent  materials  are  made  available  to 
advance  these  training  programs.  To  achieve  its  mission  this 
office  provides  classes  for  trainers  and  practitioners  in 
Washington  DC  and  regional  locations  and  provides  guidance  for 
agencies  in  the  design  of  their  individual  ethics  training 
programs.  Working  with  the  Office  of  General  Counsel  they  create 
technically  correct  materials  and  media  presentations  on  ethics 
rules  and  policies.  To  facilitate  an  active  exchange  of  ideas 
among  agencies  an  annual  conference  of  ethics  officials  is  held. 
This  office  is  responsible  for  producing  that  conference. 

Fiscal  Year  1995 
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In  escablishing  FY  1995  goals  we  must  be  extremely  selective 
to  assure  effective  use  of  limited  resources  and  remain  flexible  in 
those  goals  to  meet  the  needs  of  an  ethics  community  that  is  also 
experiencing  diminished  resources. 

Recognizing  those  diminished  resources,  a  major  initiative  of 
1995  is  to  expand  service  levels  to  the  departments  and  agencies. 
To  achieve  this  goal  OGE  will  continue  to  streamline  our  operation 
to  work  smarter  and  to  surpass  the  service  currently  offered.  In 
that  regard,  we  ha-i'-'^  made  great  strides  in  our  ability  to  reach 
executive  branch  ethics  officials  to  determine  their  needs.  In  FY 
1995  we  will  expand  that  effort  by  having  individual  meetings  with 
principal  departmental  officials  and  agency  officials  to  evaluate 
the  out  reach  program.  Additionally,  we  will  continue  our  series 
of  brown  bag  lunches,  where  -ge-'ry  ethics  staffers  informally 
communicate  with  the  OGE  staff  on  issues  arising  in  their 
departments  and  agencies.  In  1995  we  plan  to  continue  the  practice 
of  sponsoring  the  annual  conference  of  ethics  officials  to  give 
them  the  opportunity  to  discuss  concepts  and  practical  solutions  to 
challenges  within  their  departments  and  agencies. 

The  development  of  The  Ethics  Electronic  Bulletin  Board, 
TEBBS,  has  presented  us  with  a  unique  opportunity  to  expand  our 
communications  to  ethics  officials.  Over  1000  users  have 
discovered  that  data  may  be  downloaded  from  TEBBS  directly  into  the 
computer  of  the  agency  ethics  official  and  easily  reproduced  for 
agency  adaptation  .  This  system  has  increased  efficiency  and  we 
plan  to  expand  the  materials  available  in  1995. 

Our  successes  in  our  training  program  are  many  and  in  1995  we 
will  continue  to  refine  that  program  to  adapt  to  the  needs  of  those 
we  train  in  Washington,  DC  and  in  our  expanded  regional  training 
orogram.  In  the  development  of  t'lese  training  systems,  we  have 
found  that  flexibility  is  the  key  to  our  success.  We  continue  to 
monitor  the  attendees  and  based  on  their  comments,  modify  lesson 
plans  and  printed  materials  to  furnish  a  refined  product  that  is  of 
value  to  the  community.  Moreover,  we  are  confident  increased 
efficiency  will  be  achieved  in  the  regional  training  program 
through  the  use  of  teleconferencing.  Through  teleconferencing  we 
have  the  ability  to  train  a  significantly  larger  number  of  students 
in  multiple  geographic  areas  simultaneously.  This  is  achieved  by 
centrally  located  technical  expert  instructors,  thus  reducing 
travel  costs. 

Fiscal  year  1995  will  see  the  enhancement  of  the  Ethics 
Information  Center,  a  central  repository  of  automated  and  printed 
materials  developed  throughout  the  ethics  community  in  the 
executive  branch.  By  utilizing  state  of  the  art  technology,  agency 
ethics  officials  will  be  able  to  draw  from  existing  resources  to 
customize  advanced  ethics  training  materials.   This  facility  is 
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open  to  all  ethics  officials  as  a  vehicle  to  exchange  media  and    f 
print  materials  developed  by  other  departments  and  agencies. 

OGE  will  continue  to  provide  advice,  interpretations  and 
opinions  on  the  implementation  of  the  executive  branch  Standards  of 
Conduct  and  will  continue  to  review  and  approve  individual  agency 
supplementary  standards  now  being  developed.  To  date  59  agencies 
have  indicated  their  plans  to  submit  standards  and  eight  have  been 
approved.  We  also  will  continue  conducting  the  on-site  ethics 
program  reviews.  Our  current  plan?  call  for  conducting  reviews  of 
ethics  programs  in  50  departments  and  agencies,  and  in  20  regional  i 
offices  and  military  components  in  FY  1995.  OGE  will  pursue 
opportunities  to  enhance  our  program  activity  during  a  period  of 
change  for  the  executive  branch  of  government. 

I  app  eciate  your  interest  in  .he  Office  of  Government  Ethics.  j 
I  hope  that  this  statement  has  presented  a  useful  overview  of  our  ' 
programs  and  I  urge  your  approval  of  the  Office  of  Government  ' 
Ethics  Fiscal  Year  1995  budget  request.  I  will  be  happy  to  answer  i 
your  questions  at  this  time.  ' 
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4^i^^^^    United  States 

^MTv  '  Office  of  Government  Ethics 

"^tttl^^S   I'll  Ncv  York  Avenue,  NW  ,  Suite  500 
■^9^2^^    \Xashington,   Dc:   20005  V>r 

Februar>  28,  1994 


The  Honorable  Robert  C.  Byrd 

Chairman 

Committee  on  Appropriations 

United  States  Senate 

Room  S-128 

Washington,  D  C   20510 

The  Honorable  William  H.  Natcher 

Chairman 

Committee  on  Appropriations 

United  States  House  of  Representatives 

Room  H-218 

Washington,  DC   20515 

Dear  Mr.  Chairman: 

With  this  letter  I  am  pleased  to  transmit  to  you  the  Explanatory  Notes  of  the  OfTice  of 
Government  Ethics  for  FY  1995.  The  Explanatory  Notes  reflect  funding  of  $8,154,000,  which  is 
displayed  in  the  President's  budget.    At  this  level  we  will  be  able  to  fund  93  staff  years. 

With  these  resources,  we  believe  that  we  can  meet  the  growing  responsibilities  under  the 
Ethics  in  Government  Act.  In  particular,  this  funding  will  allow  the  agency  to  provide  front-line 
workers  to  respond  to  the  needs  of  the  executive  br;  nch  t'     irtments  and  agencies  that  we  serve. 

Copies  of  this  submission  are  being  transmitted  to  the  Committee  on  the  Judiciary  and  the 
Committee  on  Post  OfTice  and  Civil  Service  of  the  House  of  Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate.  If  I  can  provide  you  with  any  further  information  on  this 
matter,  please  do  not  hesitate  to  contact  me. 

Sincerely, 


Stephen  D.  Polls 
Director 


Enclosure 
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The  Honorable  Jack  Brooks 

Chairman 

Committee  on  Judiciary 

United  Stales  House  of  Representatives 

2138  Raybum  House  Office  Building 

Washington,  D  C  20515-6218 

The  Honorable  William  L.  Clay 

Chairman 

Committee  on  Post  Oink-e  and  Civil  Service 

United  States  House  of  Representatives 

309  Cannon  House  Office  Building 

Washington,  D  C  20515-«243 

The  Honorable  John  Glenn 

Chairman 

Committee  on  Governmental  Affairs 

United  States  Senate 

340  Dirksen  Senate  Building 

Washington,  D  C  20510-6250 
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OFFICE  OF  GOVERNMENT  ETHICS 
RESOURCES  BY  UNIT 

(dollars  in  thousands) 


UNIT 


FY  1993 
Actual 


FY  1994 
Estimate 


FY  1995 
Request 


FTE   Amount         FTE  Amount        FTE    Amount 


Office  of  the  Director 


3       $   615  4       $   611  4        $   618 


Program  Assistance  and  Review    36      $2,736  41       $3,480         41        $3,367 


Office  of  General  Counsel 
And  Legal  Policy 

Education 

Office  of  Administration 


20  $2,032  23  $2,276  23  $2,207 
10  $  910  10  $  :  3  10  $  852 
15   $1.040    15   $1.103   15   $1.110 


Total 


84      $7,333  93       $8,313         93        $8,154 
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Mission  Sf'tement 


The  Office  of  Government  Ethics  provides  overall  direction  and  leadership  to  the  executive 
branch  ethics  program.    The  major  program  activities  of  the  agency  are: 


Regulatory  Authority  -  develop,  recommend  and  review  rules  and  regulations  pertaining  to 
conflicts  of  interest,  post  employment  restrictions,  standards  of  conduct,  and  public  and 
confidential  fmancial  disclosure  in  the  executive  branch; 


Financial  Disclosure  -  review  executive  branch  public  financial  disclosure  reports  of  certain 
Presidential  nominees/appointees  to  assess  potential  violations  of  applicable  laws  or  regulations 
and  recommend  appropriate  corrective  action;  administer  executive  branch  blind  trusts  and 
certificate  of  divestiture  programs; 


Education  and  Training  -  implement  statutory  responsibility  of  "providing  information  on  and 
promoting  understanding  of  e^cal  standards  in  executive  agencies" ; 


Guidance  and  Interpretation  -  prepare  formal  advisory  opinions,  informal  advice  letters  and 
policy  memoranda  on  how  to  interpret  and  comply  with  requirements  on  conflicts  of  interest, 
post-employment  statutes,  standards  of  conduct,  and  financial  disclosure  in  the  executive  branch; 
consult  with  agency  ethics  officials  in  individual  cases; 


Enforcement  -  monitor  agency  ethics  programs  and  review  compliance,  including  financial 
disclosure;  refer  possible  violations  of  conflict  of  interest  laws  to  the  Department  of  Justice,  and 
advise  'hem  on  prosecutions  and  appeals;  and  in  limited  cir— mstances,  investigate  possible 
ethics  violations  and  order  corrective  action  or  recommend  disciplinary  action; 


Evaluation  -  evaluate  the  effectiveness  of  conflict  of  interest  laws  and  recommend  appropriate 
amendments. 
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OFFICE  OF  GOVERNMENT  ETHICS 
Fiscal  Year  1993  Accomplishments 
Program  Assistance  and  Review 


Monitored  the  ethics  agreements  of  approximately  280  presidential 
appointees  concerning  their  financial  interests  and  ensured  that  such 
agreements  were  completed 

Tracked,  collected,  reviewed  and  certified  approximately  1,000  annual  and 
termination  financial  disclosure  statements  of  pres.dential  appointees 
confirmed  by  the  Senate 

Assisted  in  the  review  and  certification  of  financial  disclosure  statements  of 
presidential  nominees  for  their  Senate  confirmation  hearings 

Released  over  2,000  financial  disclosure  statements  to  the  news  media  and 
the  public 

Continued  the  development  of  a  desk  officer  system  which  monitored  and 
assisted  300  agency  ethics  staff  on  a  daily  basis  while  responding  to  all 
agency  requests  for  waivers,  exemptions,  information,  etc. 

Tracked,    collected,    analyzed   and    made   available   to   the   public,   the 
semiannual  reports  from  120  agencies  of  travel  p"yments  accepted 
under  31  U.S.C.  §  1353  from  nongovernment  sources 

Responded  to  over  5,000  telephone  requests  from  agency  ethics 
officials  for  assistance  on  all  types  of  ethics  matters 

Conducted  ethics  program  reviews  in  53  Federal  agencies  in  Washington, 
DC 

Conducted  ethics  program  reviews  in  10  regional  offices  and 
military  bases 

Conducted  follow-up  reviews  in  all  agencies  due  for  a  six-month 
follow-up  review 
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Continued  to  schedule  gove'"nment-wide  single-issue  reviews  of  major  ethics 
issues  to  determine  whether  OGE  and  agency  policies  are  effectively 
meeting  intended  objectives 

Recruited  new  staff  to  expand  the  Program  Review  area  in  FY  1993 

Assisted  the  Education  Division  in  conducting  ethics  training  courses 
in  Federal  regions 


Office  of  General  Counsel  and  Legal  Policy 


Gave  top  priority  to  the  review  and  certification  to  the  Senate  of 
PAS  financial  disclosure  reports 

Fully  supported  the  increase  in  the  quantity  of  certificate  of  divestiture 
requests  and  the  establishment  of  new  blind  trusts  resulting  from  the 
increased  number  of  Presidential  appointments 

Reviewed  agency  requests  for  regulations  to  supplement  executive  branch- 
wide  standards  of  conduct 

Met  increased  requirements  for  interpretation  of  the  executive 
branch  standards  of  conduct 

Provided  the  primary  support  for  the  active  process  of  seeking  and 
securing  reauthorization  in  1994 

Provided  assistance  as  necessarj  to  the  Presidential  transition 
team  in  order  to  assist  with  the  processes  following  a 
Presidential  election 

Coordinated  with  0PM  and  DOJ  regarding  proposed  regulations  on 
§§  207.  and  208 

Issued  final  regulations  on  honoraria  and  outside  earned  income 
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Approved  regulations  submifed  by  various  agencies  to  adapt  and 
tailor  the  new  model  confidential  financial  disclosure  system  to 
their  specific  requirements 

Develofjed  final  regulations  for  publication  in  the  FAR  for 
implementing  the  post-employment,  gifts,  negotiating  for 
employment  and  safe  harbor  opinion  provisions  of  the  Procurement 
Integrity  Act 

Began  to  issue  advisory  opinions  on  regulations  covering  the  new 
standards  of  conduct  and  financial  disclosure 

Provided  support  to  the  White  House  Personnel  PAS  training,  and  the 
0PM  sponsored  seminars  for  new  SES  and  Schedule  C  personnel 

Provided  support  to  the  Program  Assistance  and  Review  Division 

Continued  to  support  the  OGE  Office  of  Education  programs  as  well 
as  meeting  the  Office's  requests  for  specialized  training  sessions  on 
complex  legal  issues 

Drafted  and  published  administrative  regulations  required  of  OGE 
as  an  agency 

Provided  the  support  for  OGE's  Congressional  relations  requirements 
including  drafting  testimony  required  to  be  given  by  representatives  of  the 
Office,  drafting  legislation  to  be  proposed  by  OGE,  and  responding  to 
requests  for  technical  assistance  from  Congress  and  other  agencies 

Provided  liaison  on  regulations  with  the  Office  of  the  Federal 
Register  and  with  OMB 

Provided  comments  to  OMB  on  legislative  proposals  from  within  the 
Administration  as  well  as  legislation  introduced  in  Congress 

Provided  all  legal  services  for  OGE  as  an  agency  including  liaison  with  the 
Department  of  Justice  on  litigation  matters 

Responded  to  all  complex  requests  for  legal  advice  on  conflict-of-interest 
matters  from  employees,  agencies,  and  the  public 
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Education 


Planned,  administered,  and  with  support  from  the  Office  of  General 
Counsel  and  Legal  Policy  and  the  Office  of  Program  Assistance  and  Review 
taught  35  basic-level  training  courses  for  approximately  1,200  executive 
branch  ethics  practitioners;  expanded  the  basic  course  from  a  half  a  day  to 
a  full  day 

Planned,  administered,  and  with  support  from  the  Office  of  General 
Counsel  and  Legal  Policy  and  the  Office  of  Program  Assistance  and  Review 
taught  five  four-hour  advanced  training  sessions  for  approximately  120 
executive-branch  ethics  practitioners  in  Washington,  DC 

In  cooperation  with  the  Small  Agency  Council,  provided  administrative 
support  and  staff  for  one  two-hour  ethics  training  course  for  59  executive 
branch  micro-agency  DAEOs;  also  provided  six  one-hour  ethics  training 
courses  for  approximately  210  employees  of  executive  branch  micro- 
agencies 

Planned,  organized,  supported,  anJ  hosted  the  OGE  1993  Annual  Ethics 
Conference,  attended  by  approximately  400  ethics  practitioners 

Began  planning  the  first  International  Conference  on  Government  Ethics  in 
cooperation  with  the  United  States  Information  Agency 

Planned  and  conducted  four  courses  on  Presentation  Skills  for  Ethics 
Practitioners  for  approximately  50  agency  ethics  practitioners  who  provided 
ethics  training  to  employees;  increased  the  number  of  these  courses  to  meet 
demand 

Conducted  three  courses  on  Presentation  Skills  for  Ethics  Practitioners  for 
approximately  30  OGE  employees  who  may  provide  ethics  training  to  ethics 
practitioners 

Conducted,  in  coordination  with  the  General  Services  Administration,  two 
briefings  on  the  ethics  structure  in  the  executive-branch  for  70  personnel 
management  professionals  from  executive  branch  agencies 

Conducted  two  internal  seminars  to  train  new  OGE  employees 
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Coordinated  77  other  briefings  and/or  speaking  engagements  by  OGE 
employees  to  5,195  individuals,  including  ShS,  GS-14  &  i5  levels,  and 
some  individuals  from  outside  the  executive  branch 

Produced  and  distributed  approximately  2,500  ethics  training  manuals  for 
use  in  OGE  ethics  training 

Assisted  in  the  production  of  two  pamphlets  designed  to  convey  ethics 
information  to  mid-level  and  senior  executive-branch  employees 

Released  two  videotapes:  the  first  tape  is  targeted  to  ethics  practitioners, 
focusing  on  the  new  Standards  of  Ethical  Conduct;  the  second  tape  is  more 
general  and  is  intended  for  use  by  OGE  and  executive-branch  agencies  in 
training  Government  employees  of  all  levels 

Planned  other  videotapes  to  be  produced  and  released  in  FY  1994 

Revised,  disseminated,  collected,  and  analyzed  the  1992  Annual  Agency 
Ethics  Program  Questionnaire  to  provide  OGE  with  data  on  agency  ethics 
programs  as  required,  by  OGE's  1988  Reauthorization  Act 

Revised  and  disseminated  the  1993  Annual  Agency  Ethics  Program 
Questionnaires  submitted  by  executive-branch  agencies  to  OGE 

Received,  reviewed,  and  approved  115  written  plans  for  ethics  training 
submitted  to  OGE  by  executive  branch  departments  and  agencies  in 
accordance  with  OGE  regulatory  requirements 

Began  compiling  data  on  agency  criminal  referrals  to  the  Department  of 
Justice  (DOJ)  as  reported  to  OGE  through  use  of  OGE's  Notification  of 
Conflict  of  Interest  Referral  form  (OGE  Form  202) 

Prepared,  edited,  published  and  distributed  the  Government  Ethics 
newsgram 

Assisted  DAEOs  by  speaking  at  ethics  conferences  and  producing  ethics 
training  materials 

Assisted  in  the  development  and  writing  of  the  Request  for  Proposal,  the 
selection  of  the  contractor,  and  the  production  of  an  ethics  interactive 
computer  game  developed  by  DOJ  for  use  throughout  the  executive  branch 
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•         Increased    staff   by    hiring    one    instructional    systems    specialist,    one 
Government  ethics  specialist  and  two  management  analysts 


Office  of  Administration 

•  Processed  tb-  personnel  actions  associated  with  the  hiring  of  new  employees 
in  the  agency 

•  Executed  authority  delegated  from  GSA  to  obtain  temporary  short-term 
expansion  office  space  tc  hoi  c  an  expanded  staff  that  could  not  be 
accommodated  within  OGE's  existing  quarters 

•  Initiated  procurement  actions  to  obtain  needed  furniture  and 
equipment  for  additional  employees  hired  by  the  agency 

•  Completed  an  agency-wide  inventory  of  all  personal  property,  bar-coded 
non-capitalized  high  risk  sensitive  property  and  began  entering  data  into  an 
automated  property  management  tracking  system 

•  Designed  and  began  implementation  of  automated  systems  to  track  personnel 
action  requests,  awards,  internal  control  reviews,  and  capturing  training  data 
for  external  reporting  to  OPM 

•  Initiated  the  development  of  a  supervisor's  handbook  to  serve  as  a  desk 
reference  guide  for  personnel  practices;  completed  Jiree  of  approximately 
ten  chapters 

•  Established  and  staffed  a  communications  center  to  provide  intra  agency 
printing,  mail  management,  correspondence  control,  office  supplies,  and 
receptionist  service 

•  Conducted  two  evaluations  of  the  transportation  subsidy  program  to 
ascertain  the  effectiveness  of  our  employees'  use  of  the  public  transportation 
system 
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Delayed  the  issuance  and  implementation  of  agency  procedures 
governing  the  use  of  recently  developed  OGE  electronic  forms  pending 
receipt  and  testing  of  additional  software 

Conducted  an  evaluation  of  the  staffing,  classification,  awards, 
and  training  functions  of  the  agency's  internal  personnel  management 
program  to  assure  compliance  with  OPM  regulations;  began  to  take 
corrective  action  on  the  discrepancies  noted 

Initiated  an  automated  funds  control  tracking  system  to  verify  obligations 
in  the  monthly  accounting  reports  received  from  our  cross-servicing  support 

Initiated     corrective     action    on     recommendations     contained     in    an  l 

appraisal  that  was  conducted  '  y  the  Office  of  Federal  Investigation  of  | 

OGE's  personnel  security  and  suitability  program  ' 

Developed    and    submitted    to    the    National    Archives    and    Records 
Administration  an  action  plan  for  implementing  the  recommendations 
contained   in   their  evaluation   report   of  OGE's   records    management 
program;  began  corrective  action 

Established  and  staffed  a  full-time  graphics  function  to  produce  OGE 
publications,  forms  and  visual  aids 

Developed  an  OGE  ethics  library  on  CD-ROM  (  a  read-only 
optical  storage  disk  that  can  store  up  to  250,000  pages  of  information  that 
can  be  retrieved  on  the  computer's  display)  for  use  by  ethics  practitioners 
and  other  interested  parties 

I 

Planned,  developed  and  published  modified  and  enhanced  electronic  versions  | 

of  the  executive  branch  public  and  confidential  financial  disclosure  reporting  | 

forms  I 

I 
Developed,  tested,  and  updated  the  agency's  ADP  security  plan 

Developed  enhancements  and  additional  information  services  on  OGE's  | 

computer  based  OGE's  the  Ethics  Bulletin  Board  System  (TEBBS) 

Provided    new    and    upgraded    software    applications    training    to    each 

OGE  staff  member  j 
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OFFICE  OF  GOVERNMENT  ETHICS 
Fiscal  Year  1994  Planning  Level 


Program  Assistance  and  Review 


Monitor  the  ethics  agreements  of  approximately  200  presidential  appointees 
concerning  their  financial  interests  and  ensure  that  such  agreements  are 
completed 

Track,  collect,  review  and  certify  approximately  1,000  annual  and 
termination  financial  disclosure  statements  of  presidential  appointees 
confirmed  by  the  Senate 

Assist  in  the  review  and  certification  of  financial  disclosure  statements  of 
presidential  nominees  for  their  Senate  confirmation  hearings 

Release  over  1,000  financial  disclosure  statements  to  the  news  media  and 
the  public 

Continue  the  development  of  a  desk  officer  system  to  monitor  and  assist 
300  agency  ethics  staffs  on  a  daily  basis  and  respond  to  all  agency  requests 
for  waivers,  exemptions,  information,  etc. 

Track,  collect,  analyze  and  make  available  to  the  public,  the 
semiannual  reports  from  120  agencies  of  travel  payments  accepted 
under  31  U.S.C.  §  1353  from  nongovernment  sources 

Respond  to  over  5,000  telephone  requests  from  agency  ethics 
officials  for  assistance  on  all  types  of  ethics  matters 

Conduct  ethics  program  reviews  of  50  Federal  agencies  in  Washington,  DC 

Conduct  ethics  program  reviews  of  20  regional  offices  and  military  bases 

Conduct  follow-up  reviews  in  all  agencies  due  for  a  six-month  follow-up 
review 
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•  Continue  to  program  single  issue  reviews  Government-wide  of  major  ethics 
issues  to  determine  whether  OGE  and  agency  policies  are  effectively 
meeting  iiuended  objectives 

•  Assist  the  Education  Division  in  conducting  ethics  training  courses 
in  Federal  regions 

•  Develop,  edit  and  publish  the  Government  Ethics  newsgram 
Office  of  General  Counsel  and  Legal  Policy 


Complete  the  process  of  seeking  and  securing  reauthorization  by 
October  1,  1994 

Begin  the  process  of  developing  the  policy  and/or  regulations  to 
implement  any  statutory  changes  made  as  a  result  of  the  re- 
authorization 

Meet  the  continuing  requirements  for  interpretation  of  the  executive 
branch  standards  of  conduct 

Continue  to  give  top  priority  to  the  review  and  certification  to  the 
Senate  of  PAS  financial  disclosure  reports 

Continue  to  support  the  growing  number  of  requests  for  certificates  of 
divestiture  and  blind  trusts 

Review  agency  requests  for  regulations  to  supplement  the  executive 
branch-wide  standards  of  conduct 

Review  comments  and  issue  regulations  on  sections  207,  208,  and  209  of 
title  18,  U.S.C.  and  begin  issuing  interpretive  opinions  on  those 
regulations 

Review  and  approve  agency-proposed  alternate  procedures  for 
confidential  financial  disclosure  reports  for  certain  of  their 
employees 
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Education 
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Continue  production  of  additional  eth'  s  training  videotapes  and  release 
completed  tapes  to  executive  branch  departments  and  agencies  for  use  in 
their  ethics  training  programs 

Provide  legal  guidance  in  the  development  of  OGE  training  material 

Continue  to  support  OGE  speaking/training  and  outreach  programs 

Support  the  Congressional  relations  requirements  including  the  drafting  of 
testimony  and  commenting  on  legislation 

Support  the  public  information  requirements  including  answering  necessary 
press  inquiries 

Provide  support  for  administrative  matters  including  reports  and  requests 
under  FOIA,  Privacy  Act,  forms  clearance  and  legislative  liaison  with 
OMB,  GSA  and  the  Federal  Register 

Continue  to  issue  interpretive  opinions  on  18  U.S.C.  §§  202  thru  209 

Continue  to  provide  legal  services  for  OGE  as  an  agency  including  liaison 
with  the  Department  of  Justice  on  litigation  matters 

Continue  to  provide  support  to  the  expanding  Program  Assistance  and 
Review  Division 

Adjudicate  individual  corrective  actions  presented  to  OGE 


Continue  the  ongoing  training  development  activities  from  FY  93,  by: 

-  training  1 ,200  ethics  trainers,  counselors, 
disclosure  reviewers  and  enforcement  officials 

-  providing  micro  agency  training  for  400  officials 
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-  receiving,  reviewing  and  analyzing  the  Annual  Agency  Ethics 
Program  Questionnaire  required  by  the  Reauthorization  Act  and  the 
annual  training  plans  required  by  Executive  Order  12674 

-  continuing  the  development  of  training  modules  and 
printed  materials  for  use  by  agencies 

Begin  to  conduct  in-depth  analyses  of  Annual  Agency  Ethics 
Program  Questionnaires  and  training  plans 

Plan,  organize,  support,  and  host  the  first  International  Conference  on 
Government  Ethics  (in  cooperation  with  the  United  States  Information 
Agency) 

Plan,  organize,  support,  and  host  the  Fourth  Annual  National  Ethics 
Conference  for  approximately  400  ethics  practitioners 

Open  and  staff  the  Ethics  Information  Center  for  use  by  the  entire  executive- 
branch  ethics  community 

Continue  to  monitor  and  modify  the  training  regulation  to  ensure 
effectiveness  and  compliance  with  laws  and  regulations 


Office  of  Administration 


Evaluate  intra  agency  administrative  policies,  procedures  and  operating 
systems  to  determine  if  the  administrative  needs  of  the  program  offices  of 
the  agency  are  being  met  in  a  timely  and  cost-  effective  manner 

Begin  to  plan  and  write  an  administrative  guide  which  will  serve  as  a 
summary  and  finding  aid  for  the  agency's  administrative  services  and 
regulations 

Initiate  small  purchasing  and  contracting  actions  as  necessary  to  support  the 
needs  of  the  agency  such  as  maintenance  agreements,  the  acquisition  of 
equipment,  furniture,  subscriptions,  and  maintenance  agreements 

Develop  and  implement  written  procedures  for  the  Communications  Center 
in  the  areas  of  mail  management,  document  tracking,  small  office  supplies, 
and  front  desk  receptionist  coverage 

12 
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Develop  and  implement  an  autoi  la'ed  correspo,  Jence  tracking  and  suspense 
system  for  agency  use 

Refine  and  improve  the  automated  personal  property  tracking  system 
develop  and  disseminate  a  manual  describing  its  use 

Establish  and  implement  in-house  capability  to  produce  agency  photo 
identification  cards  and  credentials 

Review  existing  internal  facility  security  measures  for  adequacy  of 
safeguards  for  loss  and  theft  of  personal  property  and  adopt  improvements 
where  needed 

Develop  and  implement  automated  library  tracking  system  to  provide 
multiple  users  with  access  information 

Develop  an  automated  tracking  system  for  requisitions  within  the 
agency  affording  access  to  program  offices  for  informational  purposes 

Improve  the  agency  recycling  program 

Arrange  for  the  move  of  agency  personnel  fi-om  two  separate  satellite  offices 
within  the  building  to  newly  acquired  office  space  adjacent  to  OGE's 
existing  space 

Implement  procedures  to  ensure  chat  all  acquisitions  of  microcomputers, 
including  personal  computers,  monitors  and  printers,  meet  EPA  Energy  Star 
requirements  for  energy  efficiercy  under  Executive  Order  12845 

Plan  and  evaluate  the  development  of  government-wide  database 
applications  to  be  used  by  departments  and  agencies  to  electronically 
transmit  ethics  related  information  to  OGE 

Develop  additional  electronic  ethics  forms  for  use  by  departments  and 
agencies 

Develop  and  publish  periodic  updates  to  the  Ethics  Manual  on  CD-ROM 

Train  the  Program  Review  Division  audit  staff  in  the  use  of  graphics  in 
audit  reports  to  more  effectively  present  statistical  information 
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Produce  in-house,  desk  top  published  eth'^s  training  and  conference 
materials,  brochures,  flyers,  pamphlets,  posters,  the  OGE  Newsgram,  and 
ethics  and  administrative  forms 

Plan  and  manage  the  configuration  and  installation  of  data  and 
telecommunications  resources  in  the  new  OGE  leased  space 

Continue  developing  enhancements  and  additional  information  services  on 
OGE's  electronic  bulletin  board  system  TEBBS  (The  Ethics  Bulletin  Board 
System.) 

Install  interagency  electronic  mail  communications  capability  pursuant  to 
OMB  requirements 

Provide  all  OGE  employees  with  ADP  security  training,  and  publish  ADP 
security  policies  and  procedures 

Begin  implementation  of  the  OGE  Records  Management  System 
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OFFICE  OF  GOVERNMENT  ETHICS 
Fiscal  Year  1995  Request  Level 


Program  Assistance  and  Review 


Monitor  the  ethics  agreements  of  approximately  120  presidential  appointees 
concerning  their  financial  interests  and  ensure  that  such  agreements  are 
completed 

Track,  collect,  review  and  certify  approximately  1,000  annual  and 
termination  financial  disclosure  statements  of  presidential  appointees 
confirmed  by  the  Senate 

Assist  in  the  review  and  certification  of  financial  disclosure  statements  of 
presidential  nominees  for  their  Senate  confirmation  hearings 

Release  over  600  financial  disclosure  statements  to  the  news  media  and  the 
public 

Continue  the  development  of  a  desk  officer  system  to  monitor  and  assist 
300  agency  ethics  staffs  on  a  daily  basis  and  respond  to  all  agency  requests 
for  waivers,  exemptions,  information,  etc. 

Irack,  collect,  analyze  and  make  available  to  the  public  the 
semiannual  reports  from  120  agencies  of  travel  payments  accepted 
under  31  U.S.C.  §  1353  from  nongovernment  sources 

Respond  to  over  5,000  telephone  requests  from  agency  ethics 
officials  for  assistance  on  all  types  of  ethics  matters 

Conduct  ethics  program  reviews  of  50  Federal  agencies  in  Washington,  DC 

Conduct  ethics  program  reviews  of  20  regional  offices  and  military 
bases 
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Conduct  follow-up  reviews  in  all  agencies  due  for  a  six- month  follow- 
up  review 

Continue  to  program  single-issue  reviews  Government-wide  of  major 
ethics  issues  to  determine  whether  OGE  and  agency  policies  are 
effectively  meeting  intended  objectives 

Assist  the  Education  Division  in  conducting  ethics  training  courses  in 
Federal  regions 

Develop,  edit  and  publish  the  Government  Ethics  newsgram 


Office  of  General  Counsel  and  Legal  Policy 

•  Implement  statutory  changes  resulting  from  the  1994  OGE 
reauthorization 

•  Meet  the  continuing  requirements  for  interpretation  of  the  executive 
branch  standards  of  conduct 

•  Review  and  certify  the  Senate  PAS  financial  disclosure  reports 

•  Provide  legal  guidance  in  the  development  of  OGE  training  material 

•  Continue  to  support  OGE  speaking/training  and  outreach  programs 

•  Maintain  OGE's  Congressinal  relatioi.  requirements  including 
drafting  testimony  and  commenting  on  legislation 

•  Continue  to  support  OGE  public  information  requirements  including 
answering  necessary  press  inquiries 

•  Support  the  OGE  Records  Management  System 

•  Provide  support  for  administrative  matters  including  reports  and 
requests  under  FOIA,  Privacy  Act,  forms  clearance  and  legislative 
liaison  with  0MB,  GSA  and  the  Federal  Register 

•  Maintain  support  to  the  Certificates  of  Divestiture  and  Blind  Trust 
Programs 
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Review   agency   requests   for   regulations   to  supplement  the  executive 
branch-wide  standards  of  conduct 

Issue  interpretive  opinions  on  sections  18  U.S.C  202  thru  209 

Implement   the    review    and    approval    of   agency    financial    disclosure 
systems 

Provide  legal  services  for  OGE  as  an  agency  including  liaison  with  the 
Department  of  Justice  on  litigation  matters 

Provide  support  to  the  Program  Assistance  and  Review  Division 

Adjudicate  individual  corrective  ai^ticns  presented  to  OGE 


Continue  the  ongoing  training  development  activities  from  FY  94,  by: 

-  training  2,000  ethics  trainers,  counselors, 
disclosure  reviewers  and  enforcement  officials 

-  provide  micro-agency  training  for  400  officials 

-  receiving,  reviewing,  and  analyzing  the  Annual  Agency 
Ethics  Program  Questionnaires  requi'^d  by  the 
Reauthorization  Act  and  the  annual  training 

plans  required  by  Executive  Order  12674 

-  continuing  the  development  of  training  modules  and 
printed  materials  for  use  by  agencies 

Plan  and  administer  advanced  ethics  courses  on  topics  of  particular  interest 
to  the  ethics  community 

Study  the  feasibility  of  teleconferencing  as  an  alternative  to  OGE's  regional 
training  and,  if  practicable,  plan  its  use 
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•         Plan,    organize,    host   and    support   the   Fifth   Annual   National   Ethics 
Conference  for  approximately  400  ethics  practitioners 


Administration 


•  Analyze  the  administrative  needs  assessment  evaluation  results  and  take 
corrective  action  on  identified  problem  areas 

•  Develop   and   implement   a   comprehensive   in-house   printing   program 
of  specified  agency  materials  with  an  emphasis  on  cost-cutting 
solutions 

•  Develop  and  implement  an  in-house  training  program  on  administrative 
policies  and  procedures 

•  Analyze  the  impact  of  the  administration's  "reinventing  Government 
initiative"  on  the  personnel,  budget,  and  procurement  functions  of  the 
agency  and  initiate  action  as  appropriate  to  change  policies  and 
procedures  in  these  areas  to  meet  the  needs  of  the  re-invention  effort 

•  Continue  planning  and  evaluating  the  development  of  government- 
wide  database  applications  to  be  used  by  departments  and  agencies  to 
electronically  transmit  ethics  related  information  to  OGE 

•  Continue  developing  additional  electronic  ethics  forms  for  use  by 
departments  and  agencies 

•  Continue  developing  and  publishing  jjeriodic  updates  to  the  Ethics 
Manual  on  CD-ROM 

•  Continue  producing  in-house  desk-top  published  ethics  training  and 
conference  materials,  brochures,  flyers,  pamphlets,  posters,  the  OGE 
Newsgram,  and  ethics  and  administrative  forms. 

•  Continue  developing  enhancements  and  additional  information  services 
on  OGE's  electronic  bulletin  board  system  TEBBS  (The  Ethics 
Bulletin  Board  System) 
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•  Continue   providing   new   and   upgrad  d   software   applications   training 
to  each  OGE  staff  member 

•  Continue  to  execute  the  established  procedures  associated  with  the  OGE 
Records  Management  System 


Agency-wide  Initiatives 

Drug-Free  Workplace 

Implementation  of  OGE's  drug-free  workplace  plan  is  being  held  in  abeyance  pending 
final  approval  of  the  plan  from  the  Department  of  Health  and  Human  Services  and  the 
Department  of  Justice. 

Metric  System  Conversion 

The  OGE  is  waiting  notification  from  its  cross-servicing  activity,  the  USDA  National 
Finance  Center  (NFC),  for  actions  needed  by  OGE  to  implement  its  metric  system  of 
measurement  for  those  service  areas  where  such  conversion  will  be  necessary. 

End  Of  Year  Spending 

This  agency  has  consistently  maintained  a  vigilant  review  of  year-end  purchases  to  be 
certain  that  responsible  fiscal  decisions  are  made.  That  review  will  be  strengthened  in 
the  fourth  quarter,  with  an  additional  examination  of  each  acquisition  that  exceeds  $2,000. 
The  examination  will  be  conducted  by  the  Associate  Director  for  Administration. 
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OFFICE  OF  GOVERNMENT  ETHICS 
OBJECT  CLASSIFICATION 

(dollars  in  thousanus) 

Direct  Obligations                                           1993  1994  1995 

Actual  Estimate  Request 

Personnel  Compensation 

II. I    Full-time  permanent $4,012  $5,144  $4,968 

11.3  Other  than  full-time  permanent    ...      226  78  100 

1 1 .5   Other  personnel  compensation                 JiS  148  152 

11.9      Total  personnel  compensation    ...$4,356  $5,370  $5,220 

12.1    Civilian  personnel  benefits 777  1,011  1,013 

21.0  Travel  &  transportation  of  persons    .        81  100  104 

22.0  Transportation  of  things 9  1  I 

23.1  Rental  payments  to  GSA    928  1,044  1,108 

23.2  Rental  payments  to  others     60  26 

23.3  Communications,  utilities  and 

miscellaneous  charges 68  91  80 

24.0  Printing  and  reproduction 90  50  52 

25.1  Consulting  Services    

25.2  Other  services 509  516  465 

26.0   Supplies  and  materials 184  93  100 

31.0   Equipment 271                               H  Li 

99.0      Subtotal,  direct  obligations 7,333  8,313  8,154 

99.0   Reimbursable  obligations 182  140  142 

99.9      Total  obligations $7,515  $8,453  $8,296 
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OFFICE  OF  GOVERNMENT  ETHICS 
DETAIL  OF  PERMANENT  POSITIONS 


Grade 


Executive  Level  III 


1993 
Estimate 


1994 
Estimate 


1995 
Request 


ES6 
ESS 
ES4 
ES3 


2 
1 


2 
1 
1 


2 
1 
1 


GS/GM  15 

17 

17 

16 

GS/GM 

14 

10 

10 

8 

GS/GM 

13 

15 

20 

24 

GS  12 

7 

11 

9 

GS  11 

4 

8 

7 

GS9 

10 

9 

6 

GS7 

12 

8 

13 

GS6 

3 

3 

3 

GS5 

— 

1 

1 

GS4 

lied  EOY 

1 

1 

1 

Total  Fi 

Permanent  Positions 

84 

93 

93 

Funded  FTE 


84 


93 


93 
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Mr.  ViSCLOSKY.  Mr.  Campbell,  Mr.  Davis,  you  don't  have  opening 
statements  prepared? 
Mr.  Davis.  We  do  not. 

INVESTIGATIVE  AUTHORITY 

Mr.  ViSCLOSKY.  Mr.  Potts,  let  me  ask  you,  first  of  all,  to  gen- 
erally characterize  the  nature  of  your  agency  and  your  responsibil- 
ities. You  did  cover  that  in  your  prepared  statement,  and  you 
touched  on  it. 

I  noticed  page  2  of  your  statement  listed  as  one  of  your  duties: 
said:  "In  limited  circumstances,  investigating  possible  ethics  viola- 
tions and  ordering  corrective  action  or  recommending  disciplinary 
action." 

My  impression,  generally,  of  the  testimony  and  your  description 
of  the  responsibilities  you  have  is  that  it  is  more  oversight  and  edu- 
cation. Could  you  comment? 

Mr.  Potts.  Right. 

We  have  never  done  an  investigation,  and  we  do  not  have  any 
investigators  on  staff.  And  I  did,  in  my  formal  statement,  qualify 
just  a  flat  statement  that  we  don't  do  investigations  by  saying,  as 
you  quoted,  under  limited  circumstances. 

The  reason  I  qualified  it  that  way  was  because  OGE  was  pro- 
vided, during  its  last  authorization,  with  corrective  action  authority 
with  regard  to  individual  employee  conduct,  and  we  issued  regula- 
tions setting  forth  how  we  would  proceed  in  that  under  5  CFR 
2638,  but  nothing  in  that  authority  that  we  were  given  relieves  an 
agency  of  its  primary  responsibility  to  ensure  compliance. 

OGE  would  initiate  an  investigation  of  individual  employee  mis- 
conduct only  if  I,  as  the  director  currently,  or  a  future  director,  had 
reason  to  believe  that  an  employee  was  violating  or  had  violated  an 
ethics  provision  and  that  the  agency  who  employs  the  individual 
has  either  taken  or  recommended  inappropriate  corrective  or  dis- 
ciplinary action.  Or  maybe  there  was  some  other  unusual  reason 
that  they  were  not  able  to  proceed. 

If  that  kind  of  situation  arises,  basically  we  would  have  to  rely 
on  our  statutory  authority  to  accept  and  to  get  necessary  staff  re- 
sources from  other  agencies.  In  other  words,  we  might  request 
trained  investigators  be  assigned  on  a  detail.  We  would  have  to 
seek  the  services  of  an  administrative  law  judge,  because  the  indi- 
vidual, of  course,  would  have  rights,  and  we  would  have  to  proceed 
in  that  fashion. 

But  I  think  it  is  also  important  that  when  granting  us  this  au- 
thority which  I  have  really  viewed  as  authority  to  be  used  in  only 
highly  unusual  circumstances.  Congress  specifically  prohibited 
OGE  from  making  any  findings  with  regard  to  a  criminal  conflict- 
of-interest  statute.  Any  possible  violation  of  a  civil  or  criminal  eth- 
ics statute  must  be  referred  to  the  Department  of  Justice. 

Finally,  if  we  were  to  institute  a  proceeding  under  that  authority 
and  find  that  a  regulation  had  been  violated,  we  would  recommend 
corrective  action  to  the  head  of  the  agency.  Our  authority  does  not 
extend  to  impose  any  disciplinary  action  ourselves. 

Ultimately,  if  the  agency  head  refused  to  act  on  our  judgment, 
and/or  let's  say  the  matter  involved  the  agency  head,  then  the  only 
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other  step  available  to  us  is  to  notify  the  President  and  request 
that  he  take  the  action. 

Mr.  ViSCLOSKY.  You  wouldn't  go  directly  to  the  Justice  Depart- 
ment? 

Mr.  Potts.  Well,  if  it  were  criminal  or  a  civil  action,  then  we 
would  refer  it  to  the  Justice  Department.  But  if  it  was  an  adminis- 
trative action,  that  is  the  kind  of  thing  that  I  am  referring  to. 

Mr.  ViSCLOSKY.  During  the  course  of  an  investigation,  if  it 
reached  that  point,  you  would  make  a  referral  to  Justice?  Your 
point  in  going  to  the  President  is  if  someone  within  the  agency  had 
a  responsibility  to  take  the  administrative  action  and  refused  to,  as 
I  understand  it. 

Mr.  Potts.  That  is  correct. 

Mr.  ViSCLOSKY.  On  March  3rd,  the  Secretary  of  Treasury  wrote 
to  you  regarding  an  investigation.  Could  you  explain  the  status  of 
that  issue? 

Mr.  POTTS.  Yes.  Members  of  my  staff  met  with  Independent 
Counsel  Fiske's  staff  early  last  week  before  his  return  to  Washing- 
ton. We  discussed  the  role  of  OGE  and  the  steps  that  could  be 
taken  by  OGE  to  assist  Secretary  Bentsen  and  answer  Congress- 
man Leach's  letter.  The  Independent  Counsel  staff  asked  OGE  not 
to  proceed  at  this  time,  and  we  received  a  letter  to  that  effect  just 
today. 

Now,  this  is  consistent  with  longstanding  guidance  from  the  De- 
partment of  Justice  regarding  administrative  investigations  of  em- 
ployee conduct  while  a  criminal  investigation  is  occurring.  Also  con- 
sistent with  that  guidance,  however,  is  an  agency  may  request  the 
department  to  notify  when  it  may  proceed,  even  though  the  crimi- 
nal investigation  might  not  be  complete.  We  made  that  request. 

So  we  have  asked  Independent  Counsel  to  tell  us  when  they  have 
reached  a  point  in  their  investigation  that  they  feel  that  they 
wouldn't  be  hampered  in  any  way  by  an  investigation  going  for- 
ward on  the  administrative  side. 

Now,  when  we  receive  that  notification,  we  intend  to  work  with 
the  appropriate  investigative  agencies.  To  us  the  two  obvious  ones 
would  be  the  Inspector  General  at  the  Treasury  and  the  Inspector 
General  at  RTC. 

Again,  we  wouldn't  do  the  investigation  ourselves.  We  don't  have 
the  investigators.  But  we  would  collaborate  with  them  to  make 
sure  that  they  receive  proper  guidance  about  what  the  rules  are  in 
order  to  sharpen  the  focus  of  their  investigation. 

CONSULTIVE  ROLE 

Mr.  ViSCLOSKY.  If  you  were  to  assume  a  role,  would  people  be  de- 
tailed from  your  office  to  the  agencies  or  would  they  would  act 
independently  in  coordination  with  you? 

Mr.  Potts.  The  latter.  What  we  would  expect  is  when  we  get 
word  from  Mr.  Fiske's  office  that  they  have  proceeded  far  enough 
along  that  they  are  not  concerned  about  any  work  that  we  do  inter- 
fering with  their  investigation,  then  we  would  expect  to  talk  to  the 
investigative  authorities,  which  certainly  would  include  Treasury's 
IG,  RTC's  IG.  We  would  expect  them  to  proceed  with  the  investiga- 
tive work,  and  we  would  collaborate  with  them  and  cooperate  with 
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them  to  provide  them  guidance  on  what  the  rules  are  and  the  in- 
terpretations and  so  on. 

Mr.  ViSCLOSKY.  My  real  concern  is  from  a  budgetary  standpoint. 
I  understand  your  testimony,  then,  to  imply  that  we  should  not 
have  any  immediate  concern  about  the  budgetary  impact  of  the 
Secretary's  letter  to  you.  You  are  not  going  to  have  a  cost  in  terms 
of  personnel. 

Mr.  Potts.  That  is  right. 

Mr.  ViSCLOSKY.  That  if  you  coordinated  with  the  Inspector  Gen- 
erals in  any  instance,  that  they  would  absorb  the  costs  of  those  per- 
sonnel. You  would  not. 

Mr.  Potts.  That  is  exactly  right. 

Mr.  ViSCLOSKY.  Thank  you. 

Mr.  Wolf. 

Mr.  Wolf.  Thank  you,  Mr.  Chairman. 

And  following  up  on  the  question  that  the  Chairman  asked,  you 
are  basically  saying  then  you — once  Mr.  Fiske  allows  you,  you  will 
then  move  ahead,  relying  primarily  on  the  IG  at  Treasury.  Is 
that — you  don't  have  the  staff. 

Mr.  Potts.  I  would  say — RTC  and  Treasury. 

Mr.  Wolf.  So  do  you  know  if  the  IG  at  Treasury  is  looking  at 
this  now  or  have  they  held  this  in  abeyance  until — 

Mr.  Potts.  It  is  our  understanding  that  they  are  holding  their 
fire  as  well  until  they  hear  that  it  is  okay  to  proceed. 

WHITE  HOUSE  PASSES 

Mr.  Wolf.  Okay,  thank  you. 

I  had  asked  your  office  to  look  into  the  policy  of  White  House — 
of  the  White  House  in  issuing  White  House  passes  to  individuals 
who  are  not  employed  in  the  White  House,  and  I  wrote  Mr.  Cutler 
the  other  day.  The  concern  I  have  is — and  this  has  nothing  political 
with  regard  to  viewpoints  or  anything. 

I  have  been  concerned — I  felt  deeply  about  that,  the  Michael 
Deaver  thing.  If  you  recall,  during  the  Reagan  administration, 
Deaver  had  the  ability  to  get  into  the  White  House,  which  I 
thought  was  wrong,  and  I  made  it  very,  very  clear. 

The  concern  that  I  have  is  with  regard  to  Mr.  Carville  and 
Mandy  Grunwald  and  people  like  that.  Where  are  you  on  that?  Are 
you  actively  looking?  Are  you  in  touch  with  Mr.  Cutler's  office  now 
since  there  has  been  a  change?  Or  what  is  the  status  of  it? 

Mr.  Potts.  Gk)ing  way  back,  when  the  new  administration  came 
in  and  Mr.  Nussbaum  was  kind  of  the  first  to  arrive  that  had  eth- 
ics responsibilities — he  understood  and  we  understood  that  he  did 
not  have  a  background  in  this  area,  so  he  relied  pretty  heavily  on 
us  to  brief  him.  And  then  with  the  first  wave  of  new  hires  that 
were  working  at  the  White  House,  we  provided  briefings  to  them. 

A  lot  of  those  people  who  were  coming  in  were  supervisors.  So 
they  were  going  to  hire  underneath,  and  we  briefed  them  about  is- 
sues of  volunteers — how  you  handle  volunteers  and  some  of  the  tac- 
tical problems  you  have  there,  about  abuse  of  use  of  White  House 
passes  aind  so  on  by  people  who  are  not  employed  at  the  White 
House. 

Then  after  so-called  Travelgate,  that  raised  some  questions  in 
that  report  about  Travelgate  about  some  of  the — volunteers  that 
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were  coming  in.  It  also  implied  that  they  were  in  the  White  House 
with  passes  and  so  we  wrote  a  letter  expressing  our  concern  and 
got  a  reply,  which  certainly  encouraged  us.  The  letter  said  that  this 
problem  was  being  focused  upon,  that  the  Travelgate  matter  had 
made  them  realize  there  was  some  laxity  in  the  program  and  that 
they  were  tightening  it  up  and  expected  to  do  a  better  job. 

More  recently,  I  know  one  of  my  staff  members  has  been  in  touch 
with  one  of  the  associate  counsel  who  has  ethics  responsibilities. 
This,  I  think,  was  triggered  primarily  because  of  some  conversa- 
tions that  you  had  had  with  our  office  and  some  material  you  had 
sent  over — I  think  some  of  those  articles  about  some  of  the  people 
there  at  the  White  House. 

So  we  have  been  pushing  them  to  really  focus  on  this,  to  realize 
that  it  does  raise  ethics  questions  and  to  be  concerned  and  really 
be  careful  about  what  they  are  doing. 

Mr.  Wolf.  Could  I  get  a  copy  or  could  the  committee  get  a  copy 
of  the  letter  you  referred  to  that  they  responded  back  to  you?  Is 
that  public? 

Mr.  Potts.  Yes. 

[The  information  follows:! 
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THE  WHITE    HOUSE 
WASHINGTON 

October  7,  1993 

Hon.  Stephen  D.  Potts 

Director 

U.S.  Office  of  Government  Ethics 

1201  New  York  Avenue,  NW,  Suite  500 

Washington,  D.C.   20005-3917 

Dear  Mr.  Potts: 

Thank  you  for  your  letter  of  September  21,  1993. 

As  your  letter  notes,  the  Counsel's  Office  has  been  examining  the 
issue  of  appropriate  access  to  the  White  House  by  persons  who  are 
not  full-time  Government  employees.   As  part  of  that  process,  the 
White  House  has  recently  tightened  its  procedures  for  issuing 
passes,  and  the  Counsel's  Office  is  in  the  process  of  providing 
more  general  guidance  on  the  obligations  of  volunteers  and 
special  government  employees,  both  for  those  employees  and  for 
those  who  utilize  their  services.   Although  we  have  done 
significant  training  of  volunteers  and  special  government 
employees  with  respect  to  their  ethics  obligations  since  January 
20th,  we  are  constantly  seeking  to  improve  our  processes. 

I  wanted  to  be  sure  to  let  you  know  that  our  own  process  and 
progress  in  this  area  seem  to  track  closely  the  suggestions  that 
you  have  made.   We  appreciate  your  assistance. 


Sincerely 


Bernard  W.  Nussbaum 
Counsel  to  the  President 
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September  21,  1993 


The  Honorable  Bernard  Nussbauiii 
Counsel  to  the  President 
The  White  House 
Washington,  DC   20500 

Dear  Mr.  Nussbaum: 

This  Office  received  a  letter  dated  July  27,  1993  from 
Representative  William  F.  dinger,  Jr.  the  Ranking  Republican 
Member  of  the  House  Committee  on  Government  Operations. 
Mr.  dinger  asked  this  Office  to  use  our  corrective  action 
authority  to  investigate  the  conduct  of  White  House  employees  and 
others  arising  out  of  the  so-called  "Travelgate"  affair  based  upon 
the  information  contained  in  the  July  2  management  review  issued  by 
the  Chief  of  Staff  with  the  assistance  of  the  Director  of  0MB. 
Mr.  dinger  specifically  asked  that  we  address  seven  questions.  We 
are  enclosing  for  your  information  a  copy  of  Mr.  dinger's  letter 
and  a  copy  of  our  response.  We  explained  why  our  corrective  action 
authority  was  not  appropriate  for  this  matter  and  then  addressed 
each  question  individually.  Please  note,  however,  the  letter 
states  that  if  the  agency  believes  any  employee's  conduct  in  a 
matter  might  warrant  further  administrative  action  after  a 
Department  of  Justice  review  and  action,  the  agency  should  be 
prepared  to  pursue  such  action  at  that  time. 

While  our  corrective  action  authority  is  clearly  not 
appropriate  in  this  matter,  our  review  of  the  report  did  raise  some 
issues  which  we  would  like  to  discuss  with  you.  In  reviewing  the 
management  improvements  set  forth  in  the  July  2  report  we  note  that 
your  office  was  to  assist  the  Chief  of  Staff  in  issuing  appropriate 
rules  for  access  to  the  White  House  by  certain  persons  who  are  not 
full-time  Government  employees.  We  hope  these  new  procedures 
included  a  process  that  will  ensure  that  information  is  provided  to 
these  individuals  with  regard  to  the  ethical  requirements 
applicable  to  them  because  of  their  service.  As  you  know,  when  an 
agency  uses  volunteers  (or  special  Government  employees  (SGEs) )  it 
places  a  special  burden  on  itself  to  make  sure  that  those 
individuals  understand  the  restrictions  that  are  placed  upon  them 
by  statute  and  regulation.  Because  these  individuals  are  not  paid 
employees,  there  is  a  greater  possibility  that  they  will  fail  to 
view  their  roles  and  therefore  their  conduct  in  a  manner  that  will 
be  consistent  with  those  statutes  and  regulations. 

Additionally,  we  strongly  suggest  that  you  in  your  dual  role 
as  Counsel  and  ethics  official  provide  to  those  full-time  employees 
who  use  the  services  of  these  individuals  information  which 
explains  the  extent  to  which  a  volunteer/SGE's  services  may  be  used 
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The  Honorable  Bernard  Nussbaum 
Page  2 

and  who  may  determine  the  scope  of  the  individual's  official 
responsibilities.  The  conduct  of  an  employee  who  uses  unofficial 
services  for  official  purposes  may  find  that  he  or  she  has  violated 
the  standards  of  conduct  as  well  as  potentially  other  statutes.  We 
noted  specifically  that  some  of  the  difficulties  found  by  this 
management  review  could  have  been  avoided  if  both  the  volunteers 
and  those  who  sought  their  services  understood  the  limits  of  their 
official  roles. 

If  I  or  my  staff  can  be  of  any  assistance  to  you  in  this 
matter  or  if  you  have  any  questions  concerning  our  response  to 
Representative  dinger,  please  do  not  hesitate  to  contact  me. 

Sincerely, 


lephen  D.  Potts 
Director 


Enclosures  (2) 
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September  21,  1993 

The  Honorable  William  F.  dinger,  Jr. 
Committee  on  Government  Operations 
U.S.  House  of  Representatives 
2157  Rayburn  House  Office  Building 
Washington,  DC   20515-6143 

Dear  Mr.  dinger: 

We  have  received  your  letter  requesting  that  this  Office 
investigate  and  report  using  our  authority  in  subpart  E  of  5  C.F.R. 
part  2638  on  serious  questions  raised  by  the  news  media  and  in  the 
recently  completed  "White  House  Travel  Office  Management  Review" 
(hereinafter  referred  to  as  the  "report") .  The  report  outlines  the 
events  and  decisions  surrounding  the  dismissal  of  seven  employees 
of  the  White  House  Travel  Office  (WHTO) .  We  note  that  this  report 
was  issued  by  the  White  House  Chief  of  Staff  with  the  assistance  of 
the  Director  of  the  Office  of  Management  and  Budget.  The  report 
contains  three  parts:  (1)  a  statement  of  facts,  (2)  a  discussion 
of  key  issues  and  (3)  a  set  of  management  improvements.  The  report 
does  not  contain  any  significant  ethics  review  or  analysis  of 
employee  conduct  by  ethics  officials  at  the  White  House  arising 
from  the  events  and  actions  surrounding  the  so-called  "Travelgate 
Affair."   Rather,  it  is  a  management  review. 

Given  your  reference  to  the  procedures  found  in  Subpart  E,  we 
believe  that  some  discussion  of  our  authority  as  well  as  the 
overall  scheme  of  the  ethics  program  in  the  executive  branch  is 
necessary  in  order  to  provide  some  context  to  our  answers  to  your 
specific  questions.  First,  the  ethics  program  in  the  executive 
branch,  is  a  decentralized  system  for  purposes  of  reviewing  and 
acting  on  inappropriate  employee  conduct.  That  responsibility  lies 
primarily  with  the  employing  agency  which  is  responsible  for  taking 
any  disciplinary  or  corrective  action  affecting  its  employees,  be 
it  for  standards  of  conduct  violations  or  violations  of  other 
regulations.  Only  in  very  unusual  circumstances  will  the  Office  of 
Government  Ethics  (OGE)  invoke  the  procedures  set  forth  in  Subpart 
E  with  the  intent  to  proceed  to  a  hearing  which  could  result  in  a 
recommendation  of  disciplinary  or  corrective  action.  In  fact  we 
have  never  fcJund  it  necessary  to  hold  such  a  hearing.  We  can  and 
have  used  the  authority  to  request  that  an  agency  investigate  some 
conduct  that  it  has  not  investigated  or  to  revisit  some  matter 
which  it  may  have  already  investigated.  As  you  will  note  from 
reading  our  procedures,  however,  it  is  clear  that  it  is  still 
primarily  the  agency's  responsibility  to  follow  through  in  those 
instances  where  corrective  or  disciplinary  action  is  warranted. 
OGE  is  there  to  assure  that  the  agency  is  interpreting  the  rules 
and  regulations  properly. 
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Further,  if  the  conduce  leads  CGE  or  an  agency  co  believe 
there  is  a  reasonable  likelihood  chat  a  criminal  conflict  of 
interest  statute  has  been  violated,  that  takes  precedence  over  any 
violation  of  an  administrative  regulation.  Both  the  agency  and  OGE 
would  be  required  by  statute  to  refer  the  matter  to  the  appropriate 
authority,  either  directly  to  the  Department  of  Justice  (DOJ)  or  to 
an  agency  Inspector  General  for  further  investigation.  OGE  is 
specifically  prohibited  by  statute  from  using  its  corrective  action 
authority  to  find  that  an  employee  has  violated  a  criminal  statute, 
5  U.S.C.  App.  §  402(f) (5) .  In  some  instances  an  agency  may  be  able 
to  take  some  corrective  or  disciplinary  action  against  an  employee 
while  an  investigation  of  a  criminal  violation  is  ongoing,  but  they 
are  strongly  requested  to  do  so  only  after  discussing  the  matter 
with  the  DOJ  or  the  IG  so  as  not  to  prejudice  that  investigation. 
An  example  of  an  instance  where  an  administrative  action  may  be 
taken  by  an  agency  even  though  an  investigation  into  potential 
criminal  wrongdoing  is  not  complete  is  when  ongoing  individual 
conduct  should  be  stopped. 

When  a  criminal  investigation  is  completed,  we  do  ask 
agencies,  especially  where  the  matter  was  declined  for  prosecution, 
to  be  prepared  to  pursue,  if  necessary,  any  appropriate 
administrative  action.  This  would  be  the  case  where  the  conduct  is 
not  determined  appropriate  for  prosecution  but  may  violate  an 
administrative  conduct  regulation. 

To  use  the  example  you  cited  in  your  letter  to  place  these 
procedures  in  context,  the  analysis  of  the  White  House  Counsel  in 
the  matter  of  Governor  John  Sununu's  use  of  Government  aircraft  was 
a  report  of  an  agency's  investigation  and  analysis  of  the  statutes 
and  standards  of  conduct  applicable  to  the  facts  they  found.  Our 
review  of  that  report  was  a  review  of  the  ethics  official's 
analysis  to  ensure  that  Federal  ethics  laws  and  regulations  were 
interpreted  and  administered  properly.  Our  review  of  that  analysis 
generated  additional  questions  which  were  promptly  and 
satisfactorily  addressed  through  the  provision  of  additional 
information  by  the  White  House  and  through  actions  by  Governor 
Sununu.  The  White  House  did  not  determine  that  there  was  a 
reasonable  likelihood  that  a  criminal  statute  had  been  implicated, 
nor,  based  upon  our  review,  did  we.  Therefore,  the  report  was  not 
forwarded  to  the  DOJ. 

In  the  present  case,  the  White  House  report  is  not  an  analysis 
of  the  ethics  official.  It  is  a  management  study.  Further,  the 
report  has  been  submitted  as  part  of  the  overall  information  given 
to  DOJ  as  a  part  of  its  investigation  of  the  travel  office. 
■Therefore,  as  far  as  we  are  concerned,  the  conduct  of  any 
individual  in  any  of  the  materials  sent  to  the  Department  is 
presumably  open  to  its  investigation.  Additionally,  we  note  that 
the  White  House  stated  when  releasing  the  July  2,  1993  report  that 
it  had  reprimanded  four  employees  and  transferred  one  of  them. 
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Whether  these  actions  were  based  upon  management  considerations  or 
standards  of  conduct  considerations  is  not  known  to  us,  nor  is  it 
necessary  given  the  DOJ's  present  role.  We  do  note  after  having 
read  the  report  that  there  is  no  ongoing  conduct  that  would  seem  to 
require  additional  White  House  action  at  this  time. 

With  regard  to  your  specific  questions: 

Questions  1  and  2: 

You  asked  whether  two  of  the  general  principles  found  in  the 
Executive  order  and  one  subpart  of  the  standards  of  conduct 
regulations  were  violated  by  two  named  individuals  "or  any  other 
person"  who  might  have  been  involved  in  procuring  employment  and/or 
contracts  with  the  WHTO  for  relatives,  friends,  and  campaign 
supporters  of  the  President.  As  discussed  earlier,  the  report 
focuses  on  management  issues  and  does  not  contain  the  type  of 
detailed  information  that  would  be  necessary  to  make  that 
determination,  if  it  were  appropriate  for  this  Office  to  make  that 
determination.  Having  said  that,  however,  please  note  that  the 
report  at  page  20  identifies  several  events  which  the  drafters 
believed  demonstrated  an  apparent  insensitivity  by  White  House 
officials  to  issues  involving  the  appearance  of  favoritism.  These 
instances  included  (1)  the  hiring  of  World  Wide  Travel  on  a  no-bid 
basis,  (2)  the  recruitment  of  Penny  Sample,  President  of  Air 
Advantage,  to  handle  press  charters  on  a  no-bid  volunteer  basis, 
and  (3)  the  apparent  placement  of  Ms.  Cornelius  in  the  WHTO  after 
the  employee  dismissals.  The  employees  who  were  involved  in  these 
decisions  were  among  those  who  were  cited  as  being  reprimanded  for 
their  conduct. 


Question  3 : 

You  asked  if  Harry  Thomason  was  a  special  Government  employee 
(SGE)  as  that  term  is  defined  by  18  U.S.C.  §  208(b).  We  cannot 
determine  Mr.  Thomason 's  status  from  the  facts  that  have  been 
provided  in  the  report.  Title  18,  United  States  Code,  Section 
202(a)  defines  the  term  "special  Government  employee."  The 
statute  states  that  an  SGE  is  "an  officer  or  employee  of  the 
executive  or  legislative  branch  of  the  United  States  Government,  of 
any  independent  agency  of  the  United  States  or  of  the  District  of 
Columbia,  who' is  retained,  designated,  appointed,  or  employed  to 
perform,  with  or  without  compensation,  for  not  to  exceed  one 
hundred  and  thirty  days  during  any  period  of  three  hundred  and 
sixty-five  consecutive  days,  temporary  duties  either  on  a  full-time 
or  intermittent  basis.  ..."  The  Federal  Personnel  Manual, 
Chapter  735,  Appendix  C,  "Conflicts  of  Interest  Statutes  and  their 
effects  on  Special  Government  Employees  (Including  Guidelines  for 
Obtaining  and  Utilizing  the  Services  of  Special  Government 
Employees)"  provides  regulatory  guidelines  for  agencies  to  follow 
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in  uciliring  the  services  of  SGEs .  These  guidelines  require 
agencies  who  use  the  services  of  a  consultant,  adviser,  or  other 
temporary  or  intermittent  employee  to  determine  that  person's 
status  at  the  time  of  the  person's  original  appointment  and  at  each 
reappointment  thereafter. 

From  the  information  that  is  contained  in  the  report,  it  is 
possible  that  Mr.  Thomason  may  have  acted  as  an  SGE  for  the  White 
House  for  certain  purposes  and  it  is  also  possible  that  he  acted  as 
a  private  citizen  for  other  purposes.  In  order  to  apply  a 
conflict  of  interest  statute  to  his  activities,  his  actual  status 
at  any  time  he  was  participating  in  meetings  or  otherwise  at  the 
White  House  will  depend  upon  the  specific  facts  of  if,  and  how,  the 
White  House  officially  requested  his  services  and  for  what 
purposes.   That  information  was  not  a  part  of  this  report. 

Question  4: 

You  asked  that  if  Mr.  Thomason  was  an  SGE,  would  his  efforts 
to  obtain  contracts  with  the  WHTO  violate  the  restrictions  of 
18  U.S. C.  §  208.  The  report  does  not  conclude  Mr.  Thomason  was 
attempting  to  get  contracts  for  himself;  however,  even  if  he  did, 
we  could  not  answer  your  question  for  two  reasons.  First,  as  noted 
earlier,  this  Office  is  prohibited  by  statute  firom  finding  that  an 
individual  has  violated  a  criminal  statute.  5  U.S.C.  App .  5, 
§  4  02(f)  (5)  .  We  must  presume  that  any  conduct  noted  in  the  report, 
whether  of  the  Travel  Office  employees  or  other  individuals,  is  now 
within  the  scope  of  the  Department  of  Justice  review.  Second,  to 
answer  your  question  would  require  that  we  speculate  on 
Mr.  Thomason's  status  as  an  SGE.  This  Office,  for  obvious  reasons, 
attempts  to  avoid  making  statements  that  would  imply  potential 
unethical  conduct  on  the  part  of  any  individual  unless  there  are 
substantial  undisputed  facts.  We  certainly  would  not  do  so  where 
it  is  unclear  whether  the  individual  had  an  official  status  that 
would  subject  him  to  a  criminal  statute  let  alone  whether,  if  he 
had  such  a  status,  his  conduct  would  implicate  a  criminal  statute. 

Question  5: 

You  asked  whether  Penny  Sample  or  any  other  person  involved  in 
this  matter  violated  18  U.S.C.  §§  203,  205,  or  208.  As  was  stated 
in  our  response  to  question  four  above,  this  Office  cannot  find 
that  an  individual  has  violated  a  criminal  conflict  of  interest 
statute. 


981 


r  J  g  e  D 

Question  6: 

You  asked  whether  the  appointment  of  the  President's  cousin  to 
a  position  in  the  Travel  Office  violated  5  U.S.C.  §  3110,  a 
provision  which  prohibits  a  public  official  from  taking  certain 
acts  with  respect  to  an  individual  who  is  a  relative  of  the  public 
official.  Section  3111  is  not  a  provision  for  which  we  have 
interpretive  responsibility.  The  determination  of  whether  a  public 
official  has  violated  this  statute  is  a  legal  determination  of  the 
agency  in  which  the  alleged  act  occurred.  We  note,  however,  that 
section  3110  does  not  apply  to  relatives  who  are  not  at  least  as 
closely  related  as  a  first  cousin.  Ms.  Catherine  Cornelius  is 
identified  in  the  report  only  as  a  "distant  cousin"  of  the 
President  which  is  a  term  that  is  generally  used  to  mean  a  cousin 
beyond  the  first  degree. 

Question  7: 

In  your  last  question  you  asked  if  any  person  involved  in  the 
"Travelgate"  affair  violated  the  prohibition  on  conduct  that 
creates  the  appearance  of  a  violation  of  statute  or  regulation. 
The  provision  which  you  cited,  5  C.F.R.  §  2635 . 101 (a)  ( 14) ,  states 
the  general  prohibition  that  employees  shall  endeavor  to  avoid  any 
actions  creating  the  appearance  that  the  law  or  the  standards  of 
ethical  conduct  have  been  violated.  The  standard  for  making  this 
determination  is  that  of  the  reasonable  person  with  knowledge  of 
the  relevant  facts.  The  report  acknowledges,  without  citing  this 
regulation,  several  instances  where  it  states  that  the  White  House 
may  have  taken  actions  that  demonstrated  an  insensitivity  to  the 
appearance  of  favoritism  and  that  certain  persons  may  have  taken 
actions  that  created  the  appearance  that  their  personal  interests 
played  a  role  in  official  decisionmaking. 

I  hope  the  information  we  have  been  able  to  provide  is  useful 
to  your  understanding  of  the  role  of  this  Office  in  administering 
the  executive  branch  ethics  program. 

Sincerely, 

^     -  - 

"-Stephen  D.  Potts 
Director 
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Stephen  D.  Potts 

Director 

Office  of  Government  Ethics 

Suite  500 

1201  New  York  Avenue,  N.W. 

Washington.  DC.  20005-3917 

Dear  Mr.  Potts: 

I  am  writing  to  draw  your  attention  to  the  so-called  "Travelgate"  affair  and  the 
serious  questions  it  raises  about  possible  ethical  improprieties  at  the  >Vhite  House.   The 
White  House  has  issued  its  own  report  on  this  affair,  which  1  am  enclosing  for  your 
convenience. 

Among  the  most  serious  ethical  questions  raised  by  the  report  are  the  following: 

1.  In  their  efforts  to  procure  employment  and/or  contracts  with  the  White  House 
Travel  Office  for  relatives,  friends,  and  campaign  supporters  of  the  President,  did 
Associate  Counsel  to  the  President  William  Kennedy,  Director  of  the  White  House 
Office  of  Administration  David  Watkins,  or  any  other  person  violate  the 
prohibition  on  the  use  of  public  office  for  private  gain,  set  forth  at  5  C.F.R. 
2635.101(aX7)  and  5  C.F.R.  2635  Subpart  G? 

2.  Did  William  Kennedy,  David  Watkins,  or  any  other  person  violate  the 
prohibition  on  giving  preferential  treatment  to  a  private  organization  or  individual, 
set  forth  at  5  C.F.R.  2635.101(aX8)  and  5  C.F.R.  2635  Subpart  G? 

3.  Was  Hollywood  producer  Harry  Thomason  a  special  government  employee 
within  the  meaning  of  18  U.S.C.  202(a)  by  virtue  of  the  fact  that  he  had  a  White 
House  pass,  unrestricted  access  to  all  parts  of  the  White  House  including  the  living 
quarters  of  the  First  Family,  an  office  in  the  East  Wing  of  the  White  House, 
government  telecommunications  services,  and  was  a  close  adviser  to  the  President 
and  senior  members  of  the  White  House  staff?  Analyses  of  the  relevant  law  are 
contained  in  OGE  Opinion  82x22,  reprinted  in  The  Informal  Advisory  Letters  and 
Memoranda  and  Formal  Opinions  of  the  United  States  Office  of  Government 
Ethics,  1979-1988.  and  OLC  Opinion  77-9,  reprinted  in  Opinions  of  the  Office  of 
Legal  Counsel.  1977.  See  also  Association  of  American  Physicians  and  Surgeons  v. 
Clinton.  D.C.  Cir..  June  22,  1993. 


4.   If  Harry  Thomason  was  a  special  government  employee,  did  his  efforts  to 
obtain  contracts  with  the  White  House  Travel  Office  violate  the  conflict  of  interest 
restrictions  of  18  U.S.C.  208,  which  prohibit  government  employees,  including 
special  government  employees,  from  participating  personally  and  substantially  in 
particular  matters  in  which  they  have  a  financial  interest? 
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5.  Did  charter  airline  executive  and  former  Travel  Office  volunteer  Penny  Sample 
or  any  other  person  involved  with  the  Travelgate  affair  violate  18  U.S.C.  203,  18 
U.S.C.  205.  or  18  U.S.C.  208? 

6.  Was  there  a  violation  of  5  U.S.C.  3110  in  connection  with  the  appointment  of  the 
President's  cousin,  Catherine  Cornelius,  to  a  position  in  the  White  House  Travel 
Office? 

7.  Did  any  person  involved  with  the  Travelgate  affair  violate  the  prohibition  on 
conduct  that  creates  the  api>earance  of  a  violation  of  relevant  ethics  laws  and 
standards,  set  forth  at  5  C.F.R.  2635.101(aX14),  or  any  other  applicable  law. 
standard,  or  regulation? 

These  are  serious  questions  which  have  been  raised  by  news  media  reports  and  to 
which  the  American  people  deserve  an  impartial  answer.   I  therefore  urge  you  to 
exercise  your  authority  under  5  C.F.R.  2638  Subpart  E  to  investigate  and  report  on  these 
matters,  just  as  you  did  in  connection  with  questions  about  use  of  government  aircraft 
by  a  former  White  House  Chief  of  Staff. 

Please  let  me  know  how  you  intend  to  proceed  in  this  regard. 

Sincerely, 


linge 
Ranking  Repirolican  Me 


Member 


Enclosure 
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Mr.  Wolf.  The  other  thing  is,  here  is  a  letter  that  we  sent  to  Mr. 
Cutler.  If  you  could  take  a  look  at  it,  go  over  and  talk  to  him,  I 
believe  Mr.  Cutler  will  be  very,  very  sensitive  to  it.  There  was  a 
quote  in  BusinessWeek  by  Political  Consultant  Mandy  Grunwald, 
"We  asked  for  information  from  the  White  House  and  the  DNC 
counsel  about  laws  that  govern  us.  We  found  out  there  were  very 
few  so  we  decided  to  make  our  own  rules." 

Are  there  no  rules  or  should  you  not  promulgate  rules  for  this 
administration  and  the  next  administration?  I  think  we  have  had 
a  lot  of  problems.  Mr.  Deaver  was  convicted.  I  don't  know  if  he  ac- 
tually served  jail,  if  he  did  go  to  jail  or  didn't  go  to  jail.  And  I  don't 
know  that  he  had  the  rules.  I  mean,  it  may  almost  be  good  if  you 
could  develop  some  guidelines,  that  I  think  the  people  in  the  White 
House  would  probably  even  appreciate  that  it  almost  protects  them 
to  say,  well,  here  is  what  the  Office  of  Government  Ethics  thinks 
that  we  should  do,  and  are  there  no  rules,  and  if  there  aren't, 
would  you  consider  developing  rules,  like  for  temporary  people  and 
for  people  that  are  in  this  special  Grovemment  category? 

I  saw  and  I  want  the  record  to  show  that  Mr.  Cutler  said  that 
he  was  not  going  to  be  covered  by  it  but  he  was  still  going  to  live 
up  to  it  and — because  of  the  position  that  he  was  in,  which  I  think 
is  very  appropriate. 

But  are  there  any  rules,  and  if  there  are  not,  could  you  develop 
some  for  history's  purposes  for  this  administration  and  other  ad- 
ministrations that  would  give  them  that  opportunity  to 

SPECIAL  GOVERNMENT  EMPLOYEES 

Mr.  Potts.  There  are  rules  that  apply  to  special  Government  em- 
ployees. There  are  two  categories;  people  like  Mr.  Cutler  who  come 
on  board  and  are  working  for  Uncle  Sam  but  they  are  not  going 
to  work  more  than  130  days,  is  the  category  that  he  falls  into.  And 
some  of  the  rules,  that  is,  the  code  of  conduct  and  the  financial  dis- 
closure requirements  are  a  little  more  relaxed  for  special  Govern- 
ment employees  as  compared  to  the  full-time  employee. 

For  example,  by  becoming  a  special  Government  employee  in- 
stead of  just  full-time,  Mr.  Cutler  does  not  have  to  take  his  name 
out  of  his  law  firm's  name.  That  was  just  one  example. 

Then  you  have  another  category,  those  are  volunteers  who  are 
not  Grovemment  employees,  and  I  guess  the  fundamental  problem 
we  have  is  that,  as  an  agency,  our  jurisdiction  only  extends  to.  Fed- 
eral employees. 

Well,  maybe  you  could  explain  what  you  were  meaning  to  talk 
about  and  know  because  there  is  a  jurisdictional  problem  of — like 
the  standards  of  conduct,  we  can't  apply  those  to  someone  who 
doesn't  work  for  the  United  States  Government. 

Mr.  Wolf.  But  what  do  you  do  about,  like  a  volunteer  who  is 
working  for  longer  than  that  period  of  130  days?  And  like  I  under- 
stand that  Mr.  Deaver — and  I  am  really  trying  to  make  this  as  bi- 
partisan, but  he  had  a  pass  that  enabled  him  to  go  into  the  White 
House  without  triggering  the  security  device.  Well,  I  don't  think 
the  American  people  really  want  people  who  are  lobbying  outside 
or  who  are  giving  speeches  and  doing  those  things,  and  let  me  just 
say  in  fairness  to  both  of  them,  if  there  are  no  standards,  maybe 
they  can  say  that. 
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But  ought  there  be  nothing?  Because  they  come  into  the  White 
House.  They  get  telephone  calls  there.  They  have  a  parking  space 
there.  They  have  this  place  to  go  when  they  get  there.  Because  the 
concern  that  I  have  is  you  then  can  take  this  pass,  if  you  will,  out- 
side and  people  who  are  looking  to  either  stop  or  support  legisla- 
tion retain  you — I  am  sure  Mr.  Deaver  was  retained  because  of  his 
closeness  to  President  Reagan.  I  am  sure  Carville  is  being  retained 
because  of  his  closeness  to  President  Clinton. 

Should  there  be  some  ethical  standards  with  regard  to  that  that 
would  help  this? 

Mr.  Potts.  We  do  understand  that  the  White  House  has  told  us 
that  they  are  applying  the  standards  of  conduct  to  the  volunteers. 

Mr.  Wolf.  But  do  they  file  a  financial  disclosure  statement? 

Mr.  Potts.  I  don't  think  they  do.  If  they  do,  it  is  not  part  of  the 
regular  program.  It  would  be  something  that  they  have  just  re- 
quired of  a  volunteer  on  their  own. 

I  agree  with  you.  This  is  not  a  partisan  issue.  It  is  clearly  not. 
It  is  something  that  really  should  be  dealt  with  and  so  we  do  have 
rules,  in  fairness  to  the  American  people,  as  well  as  to  the  volun- 
teers themselves  so  they  will  not  run  afoul  of  the  rules  just  without 
realizing  it. 

What  we  will  do  is  we  will,  through  Mr.  Cutler's  office,  get  in 
touch  with  them  to  say  this  issue  has  been  raised  here  and  it  is 
a  very  good  issue  and  we  would  like  to  consult  with  them  to  see 
if  we  can  formulate  some  guidelines  to  be  able  to  instruct  people 
who  were  volunteers  coming  in,  working  in  the  White  House  in 
that  capacity  specifically  as  to  what  rules  govern  their  conduct. 

Mr.  Wolf.  I  would  appreciate  that.  I  think  that  would  be  helpful 
both  now  and  for  the  future,  because  I  remember  the  picture  of  Mr. 
Deaver,  and  I  am  not  picking  on  Deaver  but  I  am  just  making  the 
comparison,  sitting  in  a  limousine,  it  was  on  the  cover  of  Time 
Magazine  with  I  think  a  telephone  and  the  inference  was  that  he 
was  hired  by  I  think  Korea  and  some  of  these  other  countries  be- 
cause of  the  closeness.  Carville  was  hired  by  a  party  involved  in 
the  Greek  elections.  And  I  think  obviously  it  was  partially  because 
of  his  identification  with  the  President  and  also  closeness. 

And  I  think  people  are  asked  to  give  speeches  and  I  am  not  sug- 
gesting that  they  not  be  permitted  to  come  in  the  White  House  and 
when  you  go  down  there,  that  is  not  the  issue,  to  say  that  if  you 
are  a  political  adviser,  you  shouldn't  be  in  it.  But  having  that 
White  House  pass  is  a  very  special  thing,  and,  secondly,  filing  a  fi- 
nancial disclosure  statement  so  that  you  know,  if  you  happen  to  be 
representing  somebody  that  is  lobbying  on  something,  that  there  is 
some  understanding  that  you  are  not  violating  the  trust.  So  I 
would  appreciate  it  if  you  could  let  us  know  what  happens  with  re- 
gard to  that  and  then  I  will  just  submit  the  rest  of  the  questions 
for  the  record,  and  I  appreciate  the  job  you  do,  Mr.  Potts.  Thanks. 

Mr.  Potts.  Thank  you,  Mr.  Wolf. 

Mr.  ViscLOSKY.  Mr.  Istook. 

INDEPENDENT  COUNSEL 

Mr.  Istook.  Thank  you.  I  appreciate  your  being  here  today.  I  did 
want  to  follow  up  on  some  of  these  things.  I  think  it  was  the  same 
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letter  that  Mr.  Wolf  was  talking  about,  the  letter  you  received  from 
Mr.  Fiske  that  you  would  provide  to  us. 

Mr.  Potts.  Yes,  that  is  correct. 

Mr.  ISTOOK.  Is  that  the  letter  you  were  speaking  of? 

Mr.  Potts.  That  is  correct. 

Mr.  ISTOOK.  I  would  appreciate  it  if  you  might  have  someone  in 
your  office  fax  it  to  us  today.  I  would  appreciate  that. 

Has  there  been  other  written  communications,  exchanges,  be- 
tween your  office  and  that  of  Mr.  Fiske? 

Mr.  PoTTS.  Not  to  my  knowledge,  I  don't  think  so.  No. 

Mr.  ISTOOK.  I  did  want  to  make  sure  I  understand  this  correctly. 
The  outcome  is  that — well,  you  had  received  information  from  the 
Treasury  Secretary  regarding  the  prospects  of  the  Office  of  Govern- 
ment Ethics  looking  into  things  surrounding  the  meetings  between 
RTC  and  Treasury  people  and  persons  at  the  White  House. 

Mr.  Potts.  Right. 

Mr.  ISTOOK.  So  far,  okay.  And  the  determination  that  you  have 
agreed  to  from  the  meeting  with  Mr.  Fiske  is  that  you  will  defer 
any  action  on  that  until  such  time  as  you  get  a  green  light  from 
Mr.  Fiske? 

Mr.  Potts.  That  is  correct.  Let  me  say  that  I  am  aware  of  the 
testimony  that  Treasury  Secretary  Bentsen  gave  and  referred  to — 
directing  us  to  do  an  investigation.  I  think  he  just  misspoke,  I 
mean,  because  obviously  he  can't  direct  us  to  do  anything.  We  are 
a  separate  agency. 

When  we  made  our  inquiry.  Independent  Counsel's  office  made 
it  clear  that  they  were  not  in  a  position,  did  not  feel  they  were  in 
a  position  to  direct  us  either  to  say,  you  just  simply  cannot  proceed 
as  a  matter  of  law.  They  asked  us  not  to  proceed  and  said,  in  their 
judgment  it  was  much  better  for  them  to  proceed  initially  with 
their  criminal  investigation  and  there  are  some  administrative 
guidance  going  back  to  some  Department  of  Justice  directives  or 
memoranda  that  date  back  to  1980  and  another  one,  1976,  give 
preference  to  a  criminal  investigation  if  there  is  a  simultaneous  ad- 
ministrative and  criminal  concern. 

But  we  also  then  said  to  Mr.  Fiske's  staff",  when  you  reach  a 
point  in  your  investigation  where  you  are  comfortable  with  the  ad- 
ministrative side  proceeding,  we  would  like  to  know. 

Now,  in  the  letter  we  received,  it  sounded  more  like  they  were 
going  to  tell  us  when  their  investigation  was  complete.  So  I  think 
we  have  to  go  back  to  them  and  say,  we  don't  want  to  know  just 
when  your  investigation  is  over,  we  would  like  to  know  when  you 
have  progressed  so  far  that  you  are  comfortable  with  us  starting 
to  trigger  the  IGs,  for  example,  of  Treasury  and  RTC  to  begin  their 
work. 

Mr.  ISTOOK.  I  don't  know  exactly  how  many  days  it  was  approxi- 
mately, a  couple  weeks,  I  guess,  between  your  receiving  the  com- 
munication from  Treasury  Secretary  Bentsen  and  your  receiving 
the  communication  from  Mr.  Fiske.  What,  if  anything,  had  the  Of- 
fice of  Government  Ethics  done  in  the  meantime  regarding  whether 
any  action  was  being  taken  or  any  other  meetings  during  that  time 
period? 

Mr.  Potts.  Mr.  Davis  says  that  about  three  days  after  receipt  of 
the  letter  from  Secretary  Bentsen,  that  is  when  we  met  with  the 
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staff  of  Independent  Counsel,  and  we  have  not  done  anything  else. 
I  mean,  we  haven't,  done  any  kind  of  investigative  work.  We  talked 
on  the  phone  with  the  members  of  the  IG  staffs  but  did  not  meet 
with  them  in  person. 

Mr.  ISTOOK.  Okay.  So  in  other  words,  there  was  basically  oral 
communication,  that  meeting  after  three  days,  which  ultimately  re- 
sulted in  the  letter  that  you  got  today  and  that  is  why  you  did 
nothing  in  the  interim? 

Mr.  Potts.  Right. 

Mr.  ISTOOK.  You  mention  of  course  the  part  of  your  efforts  that 
you  use  your  funds  for  is  for  the  training  materials  and  the  meet- 
ings with  different  people  in  the  executive  branch,  which  of  course 
includes  the  White  House. 

Is  there  anj^hing  in  the  training  materials  or  guidelines  that 
were  issued  from  your  office  that  would  directly  have  involved 
training  of  White  House  personnel  regarding  meetings  with  Fed- 
eral agencies  about  an  investigation  that  potentially  included  any- 
one within  the  White  House?  Would  that  have  been  covered  in  any 
way  in  those  meetings  or  training  materials  that  you  had  pre- 
viously with  White  House  personnel? 

Mr.  Potts.  I  participated  myself  in  those  meetings,  and  I  don't 
recall  that  in  any  of  them,  that  we  specifically  talked  about  the 
meetings  that  might  be  held  with,  particularly  agencies  that  are 
independent  and  whatever.  I  don't  recall  that  we  specifically  fo- 
cused on  that  in  the  overall  briefings  that  we  gave  to  the  incoming 
White  House  staffers. 

Now,  it  may  be  that  either  Mr.  Davis  or  Ms.  Ley,  the  Deputy 
General  Counsel,  in  response  to  specific  questions  from  either — it 
would  be  more  likely  from  someone  like  Ms.  Nolan  or  Ms.  Mills  on 
the  White  House  counsel's  staff,  they  might  have  asked,  a  specific 
question  or  something  of  that  nature  along  the  way. 

STANDARDS  OF  CONDUCT 

Mr.  ISTOOK.  Would  that  general  subject  area  normally  be  covered 
in  any  of  the  written  materials? 

Mr.  Potts.  It  is  indirectly.  In  other  words,  you  have  training  on 
the  Standards  of  Conduct  and  the  issues  that  it  covers  and  the  gen- 
eral conduct  rules  about  the  obligation  to  be  impartial,  not  to  mis- 
use inside  information  that  is  not  public,  that  sort  of  thing.  So 
those  are  the  general  rules,  but  I  don't  recall  that  we  ever,  in  giv- 
ing an  example,  applied  it  to  making  an  inquiry  of  one  of  the  inde- 
pendent agencies. 

Mr.  ISTOOK.  Of  course  your  agency  prepares  a  lot  of  different 
written  materials  and  guidelines  and  has  the  meetings  and  semi- 
nars for  many  executive  department  people,  as  you  have  made 
clear. 

Mr.  Potts.  Right. 

Mr.  ISTOOK.  Do  you  prepare  different  or  unique  materials  for 
White  House  or  Executive  Office  of  the  President  personnel  as  op- 
posed to  your  general  materials  that  you  use  for  training  the  execu- 
tive branch  in  general? 

Mr.  Potts.  No.  In  fact,  the  video  that  we  used  is  the  same  video 
that  is  used  throughout  the  executive  branch.  There  certainly  were 
a  few  things  said  in  the  comments  that  would  be  appropriate  for 
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the  White  House  that  we  would  not  say,  to  a  briefing  for  Treasury 
or  Agriculture  or  whatever.  I  can  just  remember  one  example  of 
saying  to  these  people  coming  in  that,  you  have  got  to  be  aware 
that  if  you  violate  the  ethics  rules,  that  this  is  serious  because  the 
headline  in  the  paper  the  next  day  is  not  going  to  say,  Joe  Jones 
violated  the  ethics  rules.  It  is  going  to  be  adviser  to  the  President 
violated  the  ethics  rules.  So  we  use  that  example  to  just  emphasize 
to  the  members  of  the  White  House  staff  that — whereas  everybody 
has  an  obligation  of  course  to  abide  by  these  rules,  their  obligation 
was  particularly  powerful  and  strong  because  of  the  ramifications 
of  a  violation. 

Mr.  ISTOOK.  So  the  written  material  would  be  the  same  for  the 
White  House  as  well  as  others,  although  your  emphasis  in  oral 
presentations  might  differ? 

Mr.  Potts.  Right. 

COMMUNICATIONS  WITH  WHITE  HOUSE 

Mr.  ISTOOK.  Regarding  this,  I  will  ask  a  very  broad  question 
here.  Regarding  the  whole  area  of  these  Treasury  Department  and 
RTC  meetings,  the  things  that  are  generally  being  lumped  under 
the  Whitewater  heading,  have  there  been  any  direct  communica- 
tions between  the  White  House  and  the  Office  of  Grovemment  Eth- 
ics regarding  any  of  those  matters? 

Mr.  Potts.  I  have  not  myself  had  any  conversations.  I  am  sure 
that  in  the  course  of  our  general  liaison  between  the  associate 
counsel  level,  which  are  the  lawyers  that  are  now  working  for  Mr. 
Cutler,  that — I  would  be  surprised  anyway  if  there  wasn't  some 
communication,  because  quite  often,  the  White  House  staffers  will 
call  someone  on  our  staff  that  they  know  has  some  expertise  in  one 
particular  section  of  the  code  of  conduct  and  will  say,  gee,  you 
know,  what  are  the  interpretations  on  this  and  are  there  any  cases 
or  have  there  been  any  decisions  or  opinions  rendered  by  OGE  that 
we  could  refer  to. 

Mr.  Davis  just  said,  we  have  not  talked  to  Treasury  nor  the 
White  House  since  we  got  this  letter,  though  on  this  issue. 

Mr.  ISTOOK.  It  was  this  morning  that  you  got  the  letter? 

Mr.  POTTS.  The  Bentsen  letter. 

Mr.  ISTOOK.  So  there  has  been  nothing  that  was  either  a  request 
for  action  or  a  request  for  inaction  that  would  have  been  commu- 
nicated to  you? 

Mr.  Potts.  That  is  correct,  right. 

CIVIL  ACTION 

Mr.  ISTOOK.  Regarding  your  general  scope  of  responsibility,  and 
you  talked  about  referring  criminal  action  to  the  Department  of 
Justice  or  something  that  involved  civil  action,  I  think  you  said, 
and  you  are  distinguishing  something  that  involves  civil  action 
from  something  that  involves  administrative  action.  Were  you 
meaning  to  say  that  anything  that  involves  only  a  civil  violation  or 
potential  violation  is  automatically  referred  to  the  Department  of 
Justice  or  only  if  you  think  some  type  of  litigation  is  necessary  in 
the  matter  do  you  refer  a  matter  that  is  civil  to  DOJ? 

Mr.  Potts.  When  I  referred  to  civil,  it  was  that  some  of  the  pro- 
visions provide  for  civil  penalties.  That  is  what  I  was  referring  to. 
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In  other  words,  it  might  be  criminal  which  of  course  the  person 
might  go  to  jail  as  well  as  have  criminal  penalties,  but  then  there 
are  other  provisions  that  allow  for  the  possibility  that  the  case 
might  be  determined  to  be  appropriate  for  action  by  Justice,  not  on 
the  criminal  side  but  just  to  seek  civil  penalties  for  a  violation. 

Mr.  ISTOOK.  Regarding  the  anticipated  time  frame  when  you 
might  receive  a  green  light  from  Mr.  Fiske's  office,  have  you  had 
a  discussion  of  that? 

Mr.  Potts.  I  have  not.  Our  staff  asked,  but  they  wouldn't  give 
us  any  specifics. 

Mr.  ISTOOK.  So  you  really  have  no  expectation? 

Mr.  Potts.  We  really  don't  know. 

Mr.  ISTOOK.  It  could  be  three  days,  three  weeks,  three  months, 
three  years. 

Mr.  Potts.  If  it  gets  out  there  three  years,  I  would  be  stunned. 

BLIND  TRUSTS 

Mr.  ISTOOK.  Sure.  OK.  Let  me  turn  to  another  area  of  your  over- 
sight that  is  mentioned  in  your  material  regarding  blind  trusts.  Is 
everyone  required  to  establish  a  blind  trust? 

Mr.  POTTS.  No,  they  are  not. 

Mr.  ISTOOK.  What  are  the  options  that  are  available  of  which 
blind  trust  is  one  of  the  options?  Who  does  that  cover  and  what  are 
the  requirements? 

Mr.  POTTS.  Well,  I  will  tell  you,  let  me  hit  the  program  lightly 
and  then  Mr.  Davis  maybe  can  fill  in  more  of  the  details.  A  blind 
trust  is  simply  one  way  of  resolving  conflict  problems  that  a  nomi- 
nee might  have.  And,  in  fact,  because  blind  trusts  are  expensive 
and  cumbersome,  I  personally  and  our  staff,  view  it  as  the  solution 
of  last  resort. 

Basically,  when  someone  comes  in,  and  I  will  just  use  as  an  ex- 
ample, if  someone  was  a  nominee  to  be  Secretary  of  Transportation 
and  they  owned  stock  in  American  Airlines,  it  is  hard  to  imagine 
how  the  person  could  function  and  have  that  conflict  of  interest.  If 
the  proposed.  Secretary  of  Transportation  let's  say,  owned  stock  in 
some  tiny  little,  one-person  travel  agency,  we  might  say,  you  don't 
have  to  divest  your  interests.  You  have  to  notify  everybody  that 
you  will  recuse  yourself  if  anything  by  chance  should  come  up  that 
involves  the  interests  of  that  travel  agency.  So  sort  of  the  lowest 
level  of  solution  to  a  conflict  problem  would  be  an  agreement  to 
recuse  when  anything  came  up  involving  that  particular  entity. 

The  next  level  is  divestiture,  so  in  the  case  where  you  own  Amer- 
ican Airlines  stock,  we  would  say  really  the  solution  here  is  just  to 
sell  that  stock  and  usually  within  60  days.  We  have  a  program  that 
is  a  companion  to  that  where  we  can  issue  a  certificate  of  divesti- 
ture that  will  defer  the  capital  gains  tax  on  that  sale  until  the  re- 
placement security  is  sold,  and  that  is  so  that  the  person  going  into 
government  isn't  penalized  by  having  to  incur  this  capital  gains 
tax. 

Then  beyond  that,  there  can  be  certain  people  who  have  a  con- 
flict that  might  require  a  change  in  their  duties  so  they  don't,  get 
involved  in  that  particular  thing. 

Mr.  ISTOOK.  Kind  of  the  variation  of  a  recusal. 


990 

Mr.  Potts.  Exactly,  right.  Ultimately,  we  do  have  the  program 
on  blind  trust,  and  there  are  a  couple  of  kinds  of  trusts  which  af- 
ford different  levels  of  protection,  but  the  qualified  blind  trust  is 
one  where  we  have  a  standard  form  trust  agreement.  We  insist 
that  the  trustee  be  truly  blind — in  other  words,  it  can't  be  the  fam- 
ily lawyer  or  your  bank  that  has  your  trust  for  some  other  purpose 
or  something  like  that,  and  when  those  assets  go  in,  the  creator  of 
the  trust  is  not  informed  as  to  any  transactions  that  occur  and 
there  is  full  power  in  the  trustee  to  sell  any  securities  and  the  only 
report  that  the  creator  of  the  trust  gets  is  the  notification  of  sales 
of  original  assets  and  information  necessary  to  file  a  tax  return. 
They  really  are  truly  blind  about  what  the  subsequent  holdings  are 
and  what  the  transactions  are  that  occur  after  that. 

Mr.  ISTOOK.  Certainly.  And  a  certain  level  official  is  required  to 
take  at  least  one  of  those  actions? 

Mr.  Potts.  Right. 

Mr.  ISTOOK.  To  avoid  the  conflict  within  a  particular  period  of 
time. 

There  has  been  a  lot  of  discussion,  of  course,  regarding  the  Presi- 
dent and  the  First  Lady  coming  to  office  in  January,  a  blind  trust 
being  established  in  July.  Realizing  that  there  were  different  op- 
tions available  and  I,  frankly,  don't  know  and  I  am  asking  you  re- 
garding time  frame  requirements,  was  their  action — did  it  timely 
meet  the  requirements  of  compliance  with  these  standards,  realiz- 
ing the  blind  trust  was  only  one  of  the  options  available? 

Mr.  Potts.  Yes.  I  would  say  that  it  did  because,  as  we  pointed 
out  initially,  there  is  no  requirement  that  a  blind  trust  be  created 
by  the  President  or  anyone  else.  President  Clinton  was  not  re- 
quired to  create  the  blind  trust,  and  I  would  say  looking  back,  it 
probably  was  not,  based  on  my  recollection  of  his  holdings,  that  he 
probably  could  have  been  in  compliance  by  a  few  divestitures  and 
things  without  creating  the  blind  trust. 

I  think  really  what  has  happened  is  that  it  has  become  almost 
a  little  bit  of  a  tradition  for  Presidents  to  create  a  blind  trust.  That 
has  happened  several  times  in  the  past,  and  I  think  it  creates  a 
certain  aura  of  compliance  with  a  very  high  ethical  standard.  So  I 
think  that — again,  I  am  speaking  just  really  personally,  in  my 
judgment,  I  think  that  is  what  has  happened.  Presidents  who  real- 
ly don't  have  to  do  create  blind  trusts  necessarily  just  find  them 
convenient  vehicles  and  will  certainly  create  an  aura  that  they 
have  gone  the  last  step  to  try  to  be  ethical. 

TIME  LIMIT 

Mr.  ISTOOK.  What  is  the  time  limit  on  a  President  and  First 
Lady  on  how  long  after  taking  office  are  they  required  either  to 
make  a  divestiture  or  establish  a  blind  trust? 

Mr.  POTTS.  For  the  President,  there  is  none. 

Mr.  ISTOOK.  There  is  none? 

Mr.  Potts.  Right. 

Mr.  ISTOOK.  What  is  it  on  other  officials? 

Mr.  Potts.  There  isn't  any  on  other  ofTicials,  but  there  as  a  nor- 
mal procedure,  when  individuals  are  nominated  by  the  President 
and  their  papers  are  going  to  go  up  for  confirmation.  Ultimately 
the  papers  come  across  my  desk  and  I  have  to  certify  to  the  com- 
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mittee  either  that  they  have  no  conflicts  or  that  we  have  resolved 
those  conflicts  with  an  ethics  agreement. 

Mr.  ISTOOK.  How  can  you  do  that  without  any  sort  of  time  frame? 

Mr.  Potts.  Well,  because  I  think  the  nominee  knows  that  unless 
I  have  certified  that  they  have  resolved  them,  that  the  committee 
is  not  going  to  vote  for  confirmation.  In  other  words,  the  example 
of  the  Secretary  of  Transportation  and  he  said,  well,  I  am  sorry, 
but  I  am  keeping  my  American  Airlines  stock  and  I  am  going  to 
go  for  confirmation  regardless.  I  wouldn't  certify  his  financial  dis- 
closure statement  and  I  don't  think  the  committee  would  confirm 
him. 

Mr.  ISTOOK.  It  would  be  legal  for  them  to  confinn  him? 

Mr.  Potts.  Exactly. 

Mr.  ISTOOK.  And  he  could  still  serve  in  the  office  but  that  is  an 
argument  as  opposed  to  a  legal  requirement  then? 

Mr.  POTTS.  But  then  once  he  took  office,  if  he  took  any  action 
that  would  affect  American  Airlines,  he  is  subject  to  the  standards 
of  conduct  and  we  might  have  a  violation  on  our  hands  at  that 
point. 

Mr.  ISTOOK.  So  potentially,  whether  it  be  the  President  or  the 
Secretary  of  Transportation  or  anyone  else,  during  the  period  of 
time  prior  to  their  being  certified  as  being  in  compliance,  either  by 
divestiture  or  by  creation  of  a  blind  trust,  any  action  they  took  dur- 
ing that  gap  which  involved  their  holdings  would  be  a  conflict  of 
interest? 

Mr.  POTTS.  Right.  That  would  be  the  case  with  any  presidential 
appointee,  but  not  the  President  himself 

Mr.  ISTOOK.  The  President  himself  is  just  flat  not  covered  by  that 
law,  then? 

Mr.  Potts.  It  is  like  section  208,  which  is  the  criminal  conflict 
of  interest  provision.  It  doesn't  apply  to  Congress  nor  does  it  apply 
to  the  President  but  it  applies  to  everyone  else  in  the  executive 
branch.  I  think  the  theory  there  is  that  these  are  elected  officials 
and  if  there  are  conflicts,  they  are  going  to  be  exposed  and  the  elec- 
torate will  take  the  action. 

COMPUTER  software 

Mr.  ISTOOK.  I  also  wanted  to  ask  you.  You  had  several  references 
in  your  material.  You  mentioned  of  course  the  BBS. 

Mr.  VISCLOSKY.  I  would  suggest  we  are  at  21  minutes. 

Mr.  ISTOOK.  I  am  trying  to  wrap  up.  Thank  you  very  much.  I  am 
aware.  Appreciate  it. 

You  had  several  references  in  your  material  to  the  BBS,  to  some 
other  computer  software  development,  even  I  guess  some  sort  of  in- 
structive computer  game. 

Mr.  Potts.  Right. 

Mr.  Istook.  For  personnel.  And  there  was  one  other.  I  think  it 
was  a  data  base  or  some  other  significant  area,  I  thought. 

Mr.  Potts.  Maybe  our  Ethics  Resource  Center.  Ethics  Resource 
Center. 

Mr.  Istook.  The  CD-ROM.  Can  you  give  me  an  idea  of  what  has 
been  the  expenditures  and  what  are  the  anticipated  expenditures 
for  those  particular  activities? 
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Mr.  Potts.  Actually  they  are  going  to  be  very  modest.  The  one 
that  had  the  biggest  price  tag  is  actually  not  funded  primarily  by 
us.  We  put  in  a  modest  amount,  but  the  interactive  video  game  was 
a  project  that  was  initiated  by  the  Department  of  Justice  and  so 
they  have  picked  up  the  lion's  share  of  those  expenses  and  I  think 
we  put  in  $25,000  or  something  like  that.  They  put  in  quite  a  bit 
more  than  that. 

The  other  expenditures — in  fact,  as  you  can  see  from  our  budget 
request,  the  lion's  share  of  our  money  goes  for  personnel  costs,  and 
then  the  next  big  expenditure  is  the  rent  for  our  space  and  then 
there  is  just  not  a  lot  of  money  in  our  budget  for  any  kind  of  ex- 
penditures on  hardware  or  equipment. 

Mr.  ISTOOK.  Yes,  but  OGE  has  put  $25,000  into  the  development 
of  a  computer  game  and  the  Department  of  Justice  has  spent  sub- 
stantially more. 

Mr.  POTTS.  Right.  I  don't  have  the  number. 

Mr.  ISTOOK.  Any  future  expenses  anticipated  on  that? 

Mr.  Potts.  No.  For  us,  that  is  it. 

Mr.  ISTOOK.  What  is  this  game  and  how  many  copies — I  guess  I 
ought  to  ask  to  get  a  copy  of  it. 

Mr.  POTTS.  I  think  you  would  find  it  very  fascinating. 

Mr.  VisCLOSKY.  Lot  of  hand  and  eye  coordination. 

Mr.  ISTOOK.  You  have  played  it. 

Mr.  VisCLOSKY.  Every  day. 

Mr.  Potts.  But  it  is,  you  know,  a  game  that  you  can  plug  into 
your  computer  and  you  select  a  career  path.  You  say  I  want  to  be 
a  Customs  agent  so  you  start  and  it  poses  certain  ethical  questions 
and  you  make  a  choice  and  you  either  advance  your  career  or 
maybe  put  it  on  hold  or  go  to  jail,  right,  and  you  work  your  way 
through  and  it  poses  all  these  different  questions. 

Mr.  ISTOOK.  We  are  not  talking  about  Sega  or  Nintendo.  We  are 
talking  about  IBM  compatibles, 

Mr.  Potts.  Right.  Right. 

Mr.  ISTOOK.  I  would  appreciate  getting  a  copy  of  that  and  also 
a  breakdown  of  the  expenditures  and  what  has  been  done  with  it, 
what  kind  of  distribution  it  has. 

Mr.  Potts.  It  isn't  complete  yet.  It  is  in  the  developmental  stage 
but  I  think  the  Justice  Department  is  pretty  far  along  in  develop- 
ing it. 

Mr.  ISTOOK.  I  guess  I  ought  to  ask  for  a  beta  copy  then  if  you 
are  in  the  testing  stage.  Okay.  But  I  would  appreciate  that  and  the 
related  information  regarding  that  expense. 

Mr.  Potts.  Would  you  like  it  when  it  is  done? 

Mr.  ISTOOK.  No.  If  you  have  got  it  available,  that  is  why  I  men- 
tioned the  beta.  If  it  is  far  enough  along  that  even  though  it  is  not 
in  final  form,  I  would  like  to  see  what  we  have  spent  that  money 
on. 

Mr.  Potts.  What  we  would  do  then  is,  perhaps  maybe  even 
Members  of  the  committee  would  be  interested,  we  could  ask  the 
Justice  Department  to  have  their  vendor  come  up  and  put  on  a 
demonstration,  because  we  have  seen  a  couple  of  demonstrations 
ourselves,  as  they  progressed  with  the  work. 
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Mr.  ISTOOK.  1  am  very  hesitant  with  those  figures.  I  don't  know 
what  the  total  figure  is  but  it  is  a  lot  of  government  money  for 
that. 

Mr.  Potts.  Let  me  say  this,  it  should  be — again,  these  are  judg- 
ment matters,  but  we  have  5  million  people  to  make  sure,  get  the 
word  on  ethics  matters.  We  rely  primarily  on  the  agencies,  of 
course,  to  conduct  the  ethics  training  and  whatever.  This  may 
sound  like  a  lot  of  money,  but  if  we  develop  a  tool  that  people  will 
really  use  throughout  the  entire  executive  branch  and  really  begin 
to  learn  and  get  sensitized  to  what  these  rules  require  for — let's 
say,  a  couple  of  $100,000,  I  mean,  that  is  really  an  incredibly  cheap 
way  of  getting  people  sensitized  and  learning  about  these  rules  as 
compared  to  us  doing  it  with  sending  people  out  in  the  field  repeat- 
edly and  doing  training  that  way.  I  am  very  cost  conscious  myself 
and  it  is  a  perfectly  legitimate  question.  Because  I  think  some  of 
these  tools  enable  us  to  reach  a  lot  more  people  with — when  you 
get  it  down,  break  it  down  per  head  expense,  it  is  pretty  cheap. 

Mr.  ISTOOK.  It  would  also  take  different  amounts  of  time  to  play 
a  game  than  it  does  to  read  the  materials.  People  may  wonder 
about  whose  time  it  is  on  the  clock  or  off  the  clock.  But  I  won't 
make  any  judgment.  I  haven't  seen  the  thing.  I  just  wanted  to  pose 
the  questions. 

Mr.  POTTS.  What  we  are  hoping  is  people  will  take  it  home  with 
them  and  play  it  at  home  and  have  their  kids  play  it  and  do  it  that 
way,  not  just  at  the  office. 

Mr.  ISTOOK.  Thank  you  very  much.  Thank  you. 

Mr.  ViSCLOSKY.  I  thank  you  very  much.  I  don't  want  to  be  gratu- 
itous or  make  light  of  this  discussion,  but  I  want  to  remember  one 
of  my  father's  pieces  of  advice.  He  played,  as  he  would  describe  it, 
played  politics  in  Indiana  for  40  years.  One  of  his  pieces  of  advice 
to  me  is  if  you  have  to  think  about  something  before  you  do  it,  even 
if  it  is  just  for  a  half  a  minute,  why  don't  you  not  do  it,  and  he 
was — he  got  out  of  high  school. 

It  is  incredible  that  we  have  whole  apparatuses  that  advise  peo- 
ple as  to  ethical  conduct  when  it  is  common  sense,  regardless  of 
their  station  in  life  or  their  GS  grade,  but  that  may  be  gratuitous. 
Thank  you  very  much  for  your  testimony. 

[Questions  submitted  for  the  record  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

Question.  The  prepared  statement  (page  2)  indicates  that  OGE  "In 
limited  circumstances"  may  investigate  possible  ethics  violations 
and  order  corrective  action. 

What  corrective  or  disciplinary  action  may  OGE  order? 

Answer.  OGE  has  two  types  of  corrective  action  authority.  First 
it  can  order  an  agency  to  take  specific  corrective  action  necessary 
to  correct  agency  program  deficiencies.  In  addition,  as  a  result 
of  its  last  authorization,  OGE's  organic  statute  was  amended  to 
make  clear  that  OGE  had  authority  to  order  corrective  action  on  the 
part  of  an  employee  or  recommend  disciplinary  action.  The 
regulations  implementing  that  authority  are  found  at  5  C.F.R. 
2538.501  et .  seq.  Nothing  in  that  authority  relieves  an  agency  of 
its  primary  responsibility  to  ensure  compliance  on  the  part  of  its 
employees.  OGE  will  initiate  an  investigation  of  individual 
employee  conduct  only  after  the  Director  has  reason  to  believe  that 
an  employee  is  violating  or  has  violated  an  ethics  provision  and 
that  the  agency  who  employs  the  individual  has  taken  or  recommended 
inappropriate  corrective  or  disciplinary  action  or  is  unable  for 
some  very  unusual  reason  to  proceed  on  its  own. 

Under  this  authority,  the  Congress  specifically  prohibited  OGE  from 
making  any  findings  with  regard  to  a  criminal  conflict  of  interest 
statute.  Any  possible  violation  of  a  civil  or  criminal  ethics 
statute  must  be  referred  to  the  Department  of  Justice.  If  OGE  were 
to  institute  a  proceeding  under  this  authority  and  find  that  a 
regulation  had  been  violated,  it  recommends  corrective  or 
disciplinary  action  to  the  head  of  the  agency.  If  the  agency  head 
refuses  to  act  or  the  matter  involves  the  agency  head,  the  only 
other  step  available  to  OGE  is  to  notify  the  President. 

The  Office  has  on  occasion  used  the  corrective  action  authority  to 
order  an  agency  to  take  certain  steps  with  regard  to  its  ethics 
program.  The  situation  has  not  arisen  where  OGE  has  had  to 
institute  a  proceeding  under  the  procedures^ set  forth  above  to  deal 
with  individual  employee  conduct . 

Question.  Do  you  have  a  timetable  for  responding  to  Secretary 
Bentsen's  request  to  investigate  the  involvement  of  Treasury 
officials  with  the  Whitewater  affair? 

Answer.  No,  we  do  not.  We  intend  to  remain  in  contact  with 
Independent  Counsel  Fiske's  office  so  that  we  will  know  in  a  timely 
manner  when  an  administrative  investigation  by  the  Inspector 
General  can  begin. 
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Question.  The  OGE  will  review  progrcims  in  50  federal  agencies  in 
Washington  and  20  regional  offices  in  1995.  What  do  you  examine  in 
these  reviews?  How  often  do  you  review  agency  programs?  What  is 
the  quality  of  federal  ethics  programs?  How  do  you  measure  it? 
Are  there  any  major  uncorrected  deficiencies  in  agency  ethics 
programs? 

Answer.  Each  year  OGE  prepares  a  program  plan  of  agencies  to  be 
reviewed  during  the  coming  year.  Agencies  are  included  in  this 
plan  for  many  reasons,  including  whether  the  ethics  program  appears 
to  have  problems  or  whether  the  agency  has  a  critical  mission.  A 
major  factor  is  the  amount  of  time  that  has  lapsed  since  the  last 
OGE  review.  Our  review  is  to  ensure  that  basic  systems  are  in 
place  in  the  ethics  program  and  that  they  are  functioning 
effectively. 

The  major  elements  we  review  in  an  ethics  program  include  the 
public  and  confidential  financial  disclosure  systems,  the  education 
and  counseling  efforts,  the  advisory  opinion  process,  the  outside 
activity  approval  system,  the  GSA  travel  reimbursement  system,  and 
the  structure  and  staffing  of  the  program.  We  also  look  at  any 
agency  specific  systems,  for  example,  those  established  to  enforce 
ethics  provisions  in  an  agency's  organic  legislation.  We  also  meet 
with  Inspectors  General  staff  to  discuss  any  ethics  concerns  they 
may  have  about  the  agency 

Most  agency  ethics  staffs  are  in  the  Office  of  the  General  Counsel. 
We  find  that  agency  ethics  programs  have  improved  dramatically 
since  the  passage  of  the  Ethics  in  Government  Act  of  1978,  as 
amended,  with  more  support,  staff,  and  resources  provided  to  the 
programs  in  most  agencies.  The  quality  of  the  programs  is  good,  as 
measured  by  our  program  reviews.  However,  we  find  two  or  three 
programs  each  year  that  are  in  need  of  major  attention  due  to 
various  reasons .  The  two  most  common  reasons  for  these  lapses  are 
that  an  ethics  program  manager  who  has  done  an  outstanding  job  no 
longer  has  responsibility  for  the  program  or  that  the  number  of 
ethics  program  staff  has  been  reduced  for  budgetary  reasons.  In 
most  other  reviews  we  make  some  recommendations  to  fine  tune  the 
program. 

Currently,  as  a  result  of  agency  budget  cuts,  less  resources  are 
being  provided  to  agency  ethics  programs.  Consequently,  agencies 
are  depending  upon  OGE  far  more  often  to  help  them  with  problematic 
issues.  Some  may  find  that  in  FY  1995  they  will  only  have  to  be 
able  to  carry  out  some,  but  not  all,  of  the  elements  of  the  program 
due  to  staff  cuts. 

Those  carrying  out  agency  ethics  programs  are  also  feeling 
overwhelmed  with  the  additional  responsibilities  for  new 
initiatives  (  procurement  integrity,  GSA  travel  reimbursements, 
etc.)  and  revisions  to  existing  ethics  program  elements  (a  new 
confidential  financial  disclosure  program,  expanded  ethics  training 
requirements,  new  standards  of  conduct  regulations,  etc.).  In 
addition,  most  ethics  program  personnel  do  not  work  full-time  on 
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ethics  issues,  but  have  other  agency  programmatic  work.  OGE  is 
continually  evaluating  the  program  to  determine  how  we  can  assist 
ethics  officials  so  that  the  limited  time  and  resources  available 
to  them  provide  the  best  program  possible. 

With  the  Program  Review  Division's  current  staffing,  we  hope  to 
review  each  independent  agency  at  least  once  every  four  years.  We 
also  are  trying  to  ensure  that  we  review  all  major  agencies  within 
the  departments  at  least  once  every  four  years.  While  we  will 
review  components  of  the  Department  of  Defense  every  four  years 
(Departments  of  the  Army,  Navy,  and  Air  Force  and  the  Defense 
agencies) ,  we  will  only  be  able  to  review  individual  military 
commands  as  time  and  travel  funds  permit. 

Because  of  other  services  now  being  provided  by  OGE,  we  believe 
this  review  schedule  is  appropriate.  Through  the  desk  officer 
system  established  in  1990,  we  have  found  that  we  can  become  more 
quickly  aware  of  agencies  with  problems  than  through  reviews  only. 
If  these  problems  cannot  be  solved  through  the  desk  officer's 
intervention,  we  schedule  a  program  review.  Also,  our  staffing 
levels  now  permit  us  to  perform  a  six-month  follow-up  review  after 
each  agency  review  to  ensure  that  our  recommendations  have  been 
implemented. 

We  are  not  aware  of  any  major  uncorrected  deficiencies  in  agency 
ethics  programs.  Overall,  we  find  that  the  public  and 
confidential  financial  disclosure  systems  are  operating  well. 
Agencies  are  struggling  to  meet  the  ethics  training  requirements 
because  of  time  and  travel  funds  needed,  but  they  are  generally 
succeeding.  Ethics  officials  are  probably  best  in  their  most 
critical  element  of  giving  advice  to  en^loyees,  and  in  rendering 
advisory  opinions.  Agencies  are  also  finding  that  the  number  of 
employees  with  questions  rises  with  the  cimount  of  employee  training 
that  is  given.  In  future  years  however,  agencies  will  be 
struggling  to  maintain  quality  programs  with  less  staff. 

Question.  In  1993  OGE  analyzed  the  1992  Annual  Agency  Ethics 
Program  Questionnaire  (page  6  of  the  Explanatory  Notes) 

What  did  you  find  from  this  questionnaire?  Have  you  conducted 
surveys  regarding  federal  workers'  understanding  of  ethics  laws  and 
guidelines? 

Answer.  The  Annual  Agency  Ethics  Program  Questionnaire  provides 
general  statistical  information  on  various  elements  of  executive 
branch  agencies'  ethics  progreims.  Specifically,  agencies  are  asked 
to  provide  information  regarding  the  time  and  resources  devoted  to 
their  ethics  programs  such  as  the  niamber  of  employees  responsible 
for  administering  the  ethics  progrsim,  the  eunount  of  time  these 
enployees  spend  administering  the  prograun  and,  if  available,  the 
budget  allocated  to  administering  the  ethics  progreun.  Agencies  are 
also  asked  to  provide  information  on  their  ethics  training  progreim 
such  as  how  many  enqployees  have  received  ethics  training  as  well  as 
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what  training  tools  were  used  to  train  these  employees. 
Additionally,  the  agencies  are  requested  to  provide  information 
about  referrals  of  alleged  criminal  conduct  and  conduct  prohibited 
by  statutes  with  civil  penalties.  Finally,  agencies  are  required 
to  report  the  number  of  employees  filing  public  and  confidential 
financial  disclosure  reports. 

In  addition  to  the  statistical  information  about  resources  and 
personnel  devoted  to  the  executive  branch  ethics  program,  the 
annual  cjuestionnaire  is  used  by  OGE's  Program  Review  Division  which 
is  responsible  for  performing  compliance  reviews  of  agency  ethics 
programs.  Prior  to  a  compliance  review.  Program  Review  staff 
review  the  questionnaire  for  background  information  on  an  agency's 
ethics  program  as  well  as  to  identify  any  specific  agency  concerns 
or  problems  regarding  its  administration  of  the  ethics  program. 
The  questionnaire  provides  insight  on  which  topics  are  most 
frequently  raised  by  employees  when  seeking  ethics  counseling. 
Additionally,  the  questionnaire  identifies  inconsistencies  in 
agency  reporting  of  certain  program  elements  that  are  also  required 
to  be  reported  through  other  mechanisms.  The  program  review  staff 
will  address  any  inconsistencies  identified  in  the  questionnaire 
during  the  course  of  their  compliance  review. 

OGE  has  not  conducted  any  surveys  regarding  federal  workers' 
understanding  of  ethics  laws  and  guidelines.  Given  the  recent 
effective  date  of  the  new  Standards  of  Conduct  regulation,  OGE  and 
agencies  have  been  devoting  their  resources  to  training  employees 
first.  In  addition,  each  executive  branch  agency  is  responsible 
for  determining  the  effectiveness  of  its  training  program. 

Question.  Have  you  surveyed  the  satisfaction  of  your  clients  -- 
agency  ethics  officers,  the  beneficiaries  of  blind  trusts,  and 
others? 

Answer.  OGE's  Program  Assistance  Division  has  desk  officers 
assigned  to  each  agency.  They  are  in  weekly,  and  often  daily, 
contact  with  most  of  their  agencies,  and  can  readily  gauge  agency 
satisfaction  with  OGE  services.  The  desk  officers  also  go  to  their 
agencies  two  or  three  times  each  year  to  discuss  agency  concerns 
and  other  ethics  issues.  When  requested,  desk  officers  also  assist 
at  agency  ethics  training  courses. 

In  addition,  in  July  1993,  OGE  sent  out  a  survey  to  agency  ethics 
officials  soliciting  suggestions  for  additional  services  the 
agencies  might  need.  When  these  surveys  were  received,  the  desk 
officers  personally  responded  by  phone  or,  in  some  cases,  meeting 
with  each  agency  to  go  over  their  survey  and  offer  help  in  needed 
areas . 

The  Program  Assistance  Division  has  also  started  a  series  of  bi- 
monthly informal  coffee  gatherings  to  which  approximately  8  agency 
ethics  officials  are  invited  on  a  rotating  basis  to  discuss  various 
ethics  issues  with  OGE  and  each  other.  In  addition,  OGE  has  also 
expanded  its  brown-bag  luncheons  for  DAEO's. 
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The  Office  of  Education  requests  eraployees  to  complete  evaluations 
after  each  ethics  training  session  it  conducts  as  well  as  after  the 
annual  national  ethics  conference. 

With  regard  to  blind  trusts,  OGE  provides  model  trust  agreements, 
works  directly  with  the  beneficiary's  attorney  during  the  creation 
of  the  trust,  reviews  and  pre-approves  communications  between  the 
trustee  and  the  beneficiary,  and  monitors  the  trustee's  provision 
of  required  information  to  the  beneficiary.  The  statute  provides 
very  little  discretion  with  regard  to  the  required  elements  of  a 
blind  trust.  Once  the  beneficiary  decides  to  have  such  a  trust  and 
it  is  created,  he  or  she  is  then  primarily  interested  in  the 
trustee's  making  successful  investment  decisions,  not  in  OGE's 
role. 

Question.  How  else  would  you  measure  agency  effectiveness? 

Answer.  Feedback  from  the  ethics  officials  in  the  various 
executive  branch  agencies  is  our  main  source  of  measurement  of 
effectiveness.  The  Director  and  Deputy  Director  meet  on  an 
individual  basis  with  the  senior  ethics  officials  from  the  various 
departments  and  agencies.  The  central  focus  of  each  of  the 
outreach  sessions  is  for  OGE  to  determine  how  we  can  be  available 
to  effectively  support  the  development  of  the  agency  ethics 
programs . 


Question.  The  Explanatory  Notes  (page  21)  show  a  number  of  position 
changes  -  one  less  GS  15  and  two  less  GS  14s,  four  more  GS  13s  and 
several  other  shifts. 

Is  this  intentional  downgrading? 

Why  is  it  more  important  to  maintain  the  total  number  of  positions 
than  to  maintain  the  current  grade  structure? 

Answer.  Currently  there  is  no  plan  to  intentionally  downgrade 
employees  of  the  Office  of  Government  Ethics.  As  positions  are 
vacated  through  normal  attrition,  some  of  those  positions  will  be 
filled  at  a  lower  grade  level,  thus  altering  the  staffing  pattern 
currently  experienced.  In  evaluating  the  staffing  resources 
necessary  to  achieve  the  FY  1995  objectives  and  on-going 
responsibilities  we  have  determined  that  those  initiatives  will  be 
accomplished  with  the  93  full  time  equivalent  employees  requested. 

Question.  How  will  use  of  electronic  media  in  teleconferencing  and 
electronic  bulletin  boards  enhance  effectiveness  and  efficiency? 

Answer.  OGE  currently  uses  The  Ethics  Bulletin  Board  System 
(TEBBS)  to  augment  its  dissemination  of  ethics  related  information 
to  departments,  agencies  and  any  other  individual  or  organization 
interested  in  executive  branch  ethics  activities.  Our  electronic 
bulletin  board  system  is  free  and  open  to  anyone  who  has  a 
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computer,  a  modem,  communications  software  and  a  telephone  line. 
Using  this  equipment  a  caller  can  access  our  "board"  23  hours  a 
day,  (one  hour  is  needed  for  maintenance)  7  days  a  week,  and  from 
anywhere  in  the  world.  To  date  we  have  1,237  registered  users  of 
our  system  who  regularly  call  into  TEBBS  and  download  computer 
files  containing  ethics  laws,  regulations,  OGE  opinions  and 
policies,  copies  of  our  Ethics  Newsgram.  and  most  recently  copies 
of  our  new  ethics  training  guides.  Additional  material  will  be 
added  in  the  future.  This  system  provides  an  efficient  and 
effective  means  of  increasing  our  "outreach  program"  of  providing 
timely  ethics  information  to,  not  only  our  clients- -Federal 
departments  and  agencies- -but  also  to  the  general  public. 

Future  plans  for  TEBBS  include  using  it  as  a  means  for 
electronically  collecting  the  many  periodic  ethics  reports  that 
departments  and  agencies  must  send  to  OGE  throughout  the  year. 
Electronic  collection  will  not  only  decrease  the  paper  flow,  but 
will  allow  for  more  efficient  use  and  analysis  of  the  data  by  OGE 
staff. 

OGE's  proposed  use  of  videoconferencing  is  aimed  at  providing  the 
greatest  amount  of  ethics  training  for  the  least  amount  of  cost. 
Currently,  OGE's  regional  training  activities  are  limited  by  our 
travel  budget.  Videoconferencing  affords  us  the  opportunity  to 
"visit"  either  one  or  multiple  regional  locations  at  a  time  and 
train  ethics  officials  without  leaving  the  Washington  DC  area.  The 
cost  of  conducting  an  ethics  training  session  via  videoconferencing 
is  less  than  the  cost  of  travel  and  per  diem  for  the  OGE  teaching 
staff.  Additional  productivity  savings  are  realized  by  reducing 
the  time  that  OGE  staff  spend  in  travel  status.  For  example, 
training  sessions  conducted  in  San  Francisco,  Seattle,  or  Denver 
often  require  the  staff  to  be  away  from  the  Office  for  as  much  as 
three  days.  In  contrast,  using  videoconferencing  would  allow  the 
staff  member  to  return  to  work  in  his  or  her  own  office  immediately 
after  completing  the  training  session.  We  believe  this  is  a  more 
efficient  and  effective  way  of  using  our  limited  training 
resources. 

Question.  OGE  seeks  reauthorization  for  FY  1995. 

Are  there  specific  changes  in  statute  that  OGE  seeks  to  improve 
ethics  standard  compliance  government -wide? 

Answer.  Other  than  an  amendment  to  the  honoraria  ban  which  we  have 
been  supporting  since  1990  and  which  is  contained  in  a  bill 
separate  from  our  reauthorization,  we  do  not  seek  any  changes  in 
ethics  statutes  at  this  time.  The  Ethics  Reform  Act  of  1989  and 
the  President's  Executive  Order  12674  of  that  same  year  made 
substantial  changes  to  the  entire  ethics  program  for  the  executive 
branch.  Many  of  the  ethics  program  elements  resulting  from  those 
changes  are  just  in  their  first  year  of  implementation.  We  believe 
that  it  is  important  to  have  some  period  of  time  to  judge  the 
effectiveness  of  these  new  programs  before  suggesting  anything  new. 
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Question.  What  is  the  purpose  of  the  First  International  Conference 
on  Government  Ethics?   How  much  will  OGE  spend  on  the  event? 

Answer.  The  Office  of  Government  Ethics  plans  to  co-sponsor  an 
international  government  ethics  conference  with  the  United  States 
Information  Agency  (USIA) .  This  conference  is  designed  to  allow 
people  who  have  ethics  responsibilities  in  up  to  fifty  different 
countries  to  meet  for  the  first  time  to  discuss  the  pragmatic 
issues  around  designing  and  implementing  ethics  programs.  It  is 
tentatively  scheduled  for  mid-November  of  1994  in  Washington,  DC. 
The  conference  will  be  paid  for  from  private  donations  using  USIA'S 
gift  acceptance  authority.  Other  than  limited  staff  costs  and 
technical  expertise,  OGE  will  not  be  expending  any  appropriated 
funds  for  this  conference. 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  LIGHTFOOT 

Question.  Do  agencies  typically  ask  you  to  review  issues  or  cases? 
How  do  you  normally  receive  referrals?  From  what  types  of 
situation  or  circumstances  do  you  get  most  of  your  cases? 

Answer.  Because  of  its  primary  role  in  individual  employee  matters 
as  a  consultant  or  advisor  on  interpretations  of  ethics  statutes 
and  regulations,  OGE  has  a  very  active  telephone  consultation 
practice  with  agencies.  The  discussion  of  most  matters  generally 
begins  with  a  call  from  the  ethics  official  or  an  IG  to  an  OGE  desk 
officer  or  attorney.  Therefore,  we  may  provide  advice  to  agencies 
on  any  number  of  matters  the  agencies  have  pending  but  we  have  no 
way  of  telling  what  percentage  of  agency  cases  we  are  asked  for 
assistance.  We  believe  that  the  higher  the  level  of  individual 
within  the  agency,  the  more  apt  we  are  to  be  contacted  about  the 
matter.  These  contacts  can  be  quite  informal,  however,  and  for  the 
most  part  probably  are.  On  occasion,  as  with  Secretairy  Bentsen's 
request,  we  will  help  an  agency  more  extensively  by  meeting  with 
the  staff  of  an  IG  during  the  pendency  of  an  investigation  to 
discuss  statutes  and  regulations  or  to  meet  with  ethics  officials 
to  discuss  the  ramifications  of  investigative  reports.  We  also  may 
be  contacted  simply  to  "talk  through"  an  agency's  analysis  of 
whether  to  seek  an  investigation  by  an  IG  or  refer  a  matter 
directly  to  the  Department  of  Justice. 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  CONGRESSMAN  WOLF 

Question.  The  Treasury  Secretary  recently  requested  that  your 
office  "investigate"  the  meetings  that  occurred  between  the 
Treasury  Department  and  the  White  House  regarding  Madison 
Whitewater  matters.  As  I  have  learned  in  talking  with  your  office, 
you  actually  do  not  have  "investigative"  resources. 

Have  you  informed  Secretary  Bentsen  that  your  office  does  not  have 
"investigative  "  resources  and  that  you  only  review  the  reviews  of 
another  agencies,  in  this  case  a  review  of  the  White  House 
Counsel's  review  of  itself? 

What  is  your  understanding  of  what  the  process  will  be  when  and  if 
you  are  able  to  proceed  with  any  kind  of  review  of  these  meetings? 

Answer.  We  have  sent  a  letter  to  Secretary  Bentsen  telling  him  of 
our  discussions  with  Independent  Counsel  Fiske's  staff  and  our 
letter  from  Mr.  Fiske.  We  have  also  indicated  to  Secretary  Bentsen 
that  we  will  be  happy  to  work  with  the  Inspector  General  of  the 
Department  on  his  investigation.  We  will  provide  the  Secretary 
our  views,  as  he  has  requested,  once  that  investigation  is 
complete. 

My  staff  has  made  appointments  with  the  Acting  Inspector  General  of 
the  Department  of  the  Treasury  and  the  Inspector  General  of  the 
Resolution  Trust  Corporation.  We  will  maintain  contact  with  the 
office  of  Independent  Counsel  Fiske  and  when  we  receive 
notification  from  him  that  an  administrative  investigation  may 
begin  without  jeopardizing  his  investigation,  we  will  work  with 
both  IG  offices  to  ensure  that  the  reports  they  produce  will 
include  the  information  necessary  to  assess  the  application  of  the 
administrative  standards  of  conduct  to  the  activities  of  the 
employees  involved. 

Question.  What  is  involved  in  your  review  and  certification  of 
financial  disclosure  statements  for  presidential  nominees  for  their 
Senate  confirmation  hearings?  Do  you  provide  guidance  on  who 
should  file  financial  disclosure  statements?  Are  there  penalties 
for  failing  to  disclose  all  relevant  financial  information? 

Answer.  Office  of  Government  Ethics  review  and  certification  of 
financial  disclosure  reports  involves  a  technical  analysis  of  the 
report  in  an  attempt  to  achieve  uniformity  in  approach  and  result 
for  filers  with  similar  outside  investment  interests  and 
involvements.  Reviewers  then  perform  a  second  analysis  to  ensure 
compliance  with  federal  conflict  of  interest  statutes  and 
regulations,  including  18  U.S.C.  §§  201  -  216  and  5  C.F.R.  Parts 
2634  -  2636.  These  financial  disclosure  reports  are  mandated  by 
the  Ethics  in  Government  Act  of  1978,  as  modified  by  the  Ethics 
Reform  Act  of  1989.    Several  categories  of  senior  executives 
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throughout  the  Executive  branch  are  required  by  statute  to  file 
these  reports  (5  U.S.C.  App  §  101)  .  Guidance  is  provided  in 
5  C.F.R.  §  2634.201.  There  are  civil  penalties  for  failure  to  file 
and  civil  and  criminal  penalties  for  false  filings.  (5  U.S.C.  App 
§  104;  18  U.S.C.  §  1001).  Subpart  G  of  5  C.F.R.  Part  2634  contains 
guidance  regarding  penalties  for  failure  to  file  or  falsifying  a 
public  report. 

Question.  How  many  advisory  opinions  have  you  issued  on  regulations 
covering  the  new  standards  of  conduct  and  financial  disclosure?  If 
it  is  not  too  burdensome  could  you  provide  this  committee  with 
these  advisory  opinions? 

Answer.  Each  year  the  Office  goes  through  its  written  responses  to 
letters,  selects  those  letters  that  address  a  question  of  general 
interest  and  restates  enough  facts  within  the  body  of  the  letter  so 
that  it  will  provide  adequate  guidance  to  someone  other  than  the 
requestor.  We  then  excise  the  identifying  information  and 
substitute  generic  descriptions  of  the  words  which  have  been 
excised.  For  instance  "John  Doe,  the  General  Counsel  of  OGE, 
stated"  becomes  "The  General  Counsel  of  your  agency  stated...." 
These  letters  are  then  numbered,  indexed  and  published  by  the 
Government  Printing  Office.  (Many  people  refer  to  these  letters 
mistakenly  as  "informal  opinions.")  In  addition  OGE  can  issue 
formal  advisory  opinions  which  must  follow  the  procedures  set  forth 
in  Part  2638  of  title  5  of  the  C.F.R.  For  1993,  the  effective  date 
of  the  new  Standards  of  Conduct,  we  have  selected  40  letters  for 
publication  of  which  14  deal  with  the  new  Standards  of  Conduct. 
There  have  been  no  formal  advisory  opinions  issued.  We  would  be 
happy  to  provide  the  committee  with  copies  of  the  selected  letters 
once  we  have  completed  the  excision  process. 

Question.  Who  evaluates  the  status  of  an  employee  as  a  "special 
government  employee"  and  if  they  are  following  proper  disclosure 
and  ethics  guidelines? 

Answer.  At  the  time  an  individual  is  appointed  to  a  position  in  an 
agency,  the  agency  must  make  a  determination  of  the  status  of  that 
employee.  Thereafter,  the  agency  is  also  responsible  for 
collecting  any  financial  disclosure  reports  required  to  be  reported 
by  that  individual  as  well  as  for  providing  any  ethics  training. 

Question.  If  there  are  individuals  who  are  working  regularly  at 
the  White  House  while  being  paid  from  the  outside,  what  guidelines 
apply  to  them? 

Answer.  Pursuant  to  3  U.S.C.  §  105(a)(2)(D)  the  President  has 
authority  to  hire  an  unspecified  number  of  employees  under  the  pay 
rate  of  GS-16  (now  120%  of  basic  pay  rate  of  a  GS-15) .  We  believe 
that  the  Department  of  Justice  has  determined  that  this  includes 
paying  them  nothing.  Any  person  appointed  under  that  authority 
will,  however,  be  an  employee  or  a  special  government  employee, 
depending  upon  the  duties  and  the  time  anticipated  to  be  served. 
The  criminal  conflict  of  interest  statutes  and  the  administrative 
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standards  of  conduct  apply  in  varying  degrees  to  employees  and 
special  government  employees  whether  or  not  they  are  paid  any 
government  salary. 

Not  all  individuals  providing  advice  to  the  President  or  services 
in  the  White  House  are  considered  employees  or  special  government 
employees.  Some  are  political  advisors  from  the  party,  some  are 
merely  friends  who  speak  their  own  minds  when  asked,  and  some  serve 
as  volunteers  through  various  programs  of  the  White  House  and  other 
agencies  such  as  the  Park  Service.  The  types  of  services  they  can 
provide  without  taking  on  the  attributes  of  an  employee  are 
limited,  however.  The  White  House  would  be  a  better  source  of 
detailed  information  about  the  status  of  individuals  providing 
various  services  in  the  White  House  or  advising  the  President. 


Thursday,  March  17,  1994. 

FEDERAL  ELECTION  COMMISSION 

WITNESSES 

TREVOR  POTTER,  CHAIRMAN 

DANNY  L.   McDonald,   vice   CHAIRMAN  AND   CHAIRMAN,   FINANCE 

committee 
lee  ann  elliott,  commissioner 
john  surina,  staff  director 
larry  noble,  general  counsel 

Introduction 

Mr.  HOYER.  The  hearing  will  come  to  order. 

The  Treasury,  Postal  Service  and  General  Government  Sub- 
committee will  today  hear  from  the  Federal  Election  Commission, 
the  Executive  Residence,  the  White  House,  the  Council  of  Economic 
Advisers,  the  National  Security  Council,  and  the  Merit  Systems 
Protection  Board.  We  will  begin  with  the  Federal  Election  Commis- 
sion. 

It  is  my  understanding  that  the  Vice  Chairman,  Danny  McDon- 
ald, who  is  Chairman  of  the  Finance  Committee,  will  be  presenting 
the  budget  request.  We  want  to  welcome  also  the  Chairman,  Mr. 
Potter,  and  Commission  member,  Ms.  Elliott,  to  the  hearing. 

Appreciate  their  presence.  Of  course  we  acknowledge  the  pres- 
ence of  the  most  important  member,  Frances  Ann  Glendening,  the 
next  first  lady  of  Maryland.  We  are  pleased  to  have  her  here. 

Mr.  McDonald. 

Summary  Statement  of  Mr.  McDonald 

Mr.  McDonald.  Thank  you,  Mr.  Chairman.  I  think  that  is  going 
to  be  kind  of  hard  to  top. 

As  you  have  indicated,  Commissioner  Elliott,  Vice  Chairman  of 
the  Finance  Committee  and  Chairman  Potter  are  here;  as  are 
Larry  Noble,  our  General  Counsel,  and  John  Surina,  our  Staff  Di- 
rector. Each  time  you  ask  me  a  hard  question,  I  am  going  to  try 
to  defer  to  them. 

I  would  like  to  stress,  Mr.  Chairman,  my  appreciation  and  the 
appreciation  of  the  Commission,  as  a  whole,  for  the  continued  sup- 
port given  to  the  FEC  by  this  subcommittee  and  by  you  personally, 
Mr.  Chairman.  In  addition,  I  assure  you  we  are  especially  mindful 
of  today's  tight  fiscal  climate  and  the  difficult  choices  you  will  have 
to  make. 

We  have  requested  $31,793,000  and  347  FTE  to  support  the 
Commission's  operations  in  1995.  This  is  greater,  as  you  know, 
than  the  0MB  request  of  $27,216,000  and  294  FTE. 
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We  have  tried  to  agree  with  the  Administration's  proposed  budg- 
ets whenever  we  beHeve  we  can  meet  our  responsibihties  within 
the  0MB  request.  At  the  same  time,  however,  Congress  has  au- 
thorized us  to  submit  a  concurrent  budget  request  when  necessary 
and  appropriate.  And  because  we  do  disagree  with  the  1995  OMB 
request,  we  are  pursuing  our  own  request  at  this  time. 

While  we  understand  OMB  has  recommended  an  increase  in  the 
amount  that  we  received  last  year,  the  figure  still  does  not  meet 
our  basic  needs  for  several  reasons.  First,  OMB's  proposed  budget 
is  less  than  the  amount  required  to  maintain  current  FEC  oper- 
ations. Second,  the  OMB  number  represents  a  reduction  of  at  least 
26  FTE  below  1994  authorized  FTE  levels  and  does  not  fund  the 
additional  seven  FTE  required  for  the  two  computerization 
projects. 

In  essence,  existing  programs  would  lose  another  seven  FTE  to 
provide  for  electronic  filing  and  the  ADP  initiatives. 

Finally,  the  OMB  number  does  not  fund  either  the  January  1994 
locality  pay  adjustments  or  any  1995  pay  adjustments.  It  would 
force  the  Commission  to  reduce  its  authorized  fiscal  year  1994 
workforce  level  by  44  employees  because,  in  actually,  the  amount 
funds  only  276  FTE. 

Thus,  at  a  minimum,  Mr.  Chairman,  we  request  full  funding  for 
320  FTE,  as  authorized  in  1994.  We  think  it  makes  no  sense  for 
us  to  staff  up  to  320  and  then  immediately  cut  staff  to  294. 

I  think  the  most  basic  measure  of  the  workload  the  Commission 
faces  is  the  growth  in  total  campaign  finance  activity.  Congres- 
sional spending  for  the  1992  elections  increased  by  more  than  40 
percent  as  compared  to  the  1988  elections — 40  percent  in  a  four- 
year  time  frame,  Mr.  Chairman. 

In  1992,  the  total  spending  in  Federal  elections  exceeded  $2  bil- 
lion. Even  adjusting  for  newly-disclosed  soft  money,  approximately 
$165  million,  the  1992  election  reflected  a  record  amount  of  cam- 
paign finance  activity. 

What  does  this  continuing  increased  activity  level  mean  to  the 
Commission?  First  and  foremost,  it  represents  a  dramatic  impact 
on  our  workload  across-the-board.  The  FEC  must  process  and  file 
a  larger  number  of  reports,  which  reflects  more  money  and  thus 
consists  of  many  more  pages  to  be  filmed,  coded,  entered  into  the 
disclosure  database,  and  reviewed  and  referred  for  possible  audits 
and  enforcement  actions. 

Unfortunately,  we  faced  this  increase  in  total  dollar  activity  with 
essentially  the  same  level  of  staffing  we  had  in  the  1988  election 
cycle.  We  project  heavily  contested  races  again  in  1994,  as  I  am 
sure  you  are  aware.  In  addition,  a  large  number  of  freshmen  will 
be  defending  their  new  seats;  an  unusually  high  number  of  mem- 
bers are  retiring;  and  a  record-breaking  number  of  challengers 
have  filed  for  the  1994  elections.  Over  100  more  challengers  have 
registered  to  date  than  at  this  same  point  in  1992. 

Given  the  potential  1994  workload,  the  Commission  believes  a 
minimal  base  of  320  FTE  in  fiscal  year  1995,  our  fiscal  year  1994 
authorized  strength,  is  essential.  Even  our  requested  staffing  level 
of  347  does  not  match  the  increase  in  campaign  finance  activity.  In 
fact,  the  FEC  did  not  regain  a  FTE  level  to  that  of  fiscal  year  1980 
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until  1993,  while  campaign  spending  was  over  two-and-a-half  times 
what  it  was  in  1980. 

The  number  of  enforcement  matters  that  the  FEC  faces  contin- 
ues to  grow  faster  than  we  can  handle  them.  The  Commission  re- 
cently closed  137  enforcement  cases,  about  a  third  of  our  caseload 
at  the  time,  partially  because  of  the  lack  of  staff.  Our  caseload, 
however,  continues  to  explode.  Despite  the  decision  to  take  no  fur- 
ther action  on  those  137  matters,  fewer  than  one-half  of  our  407 
remaining  cases  currently  are  being  pursued.  The  rest  still  await 
assignment  to  an  available  attorney.  Similarly,  the  Commission 
can  conduct  only  20  percent  of  the  approximately  100  audits  that 
have  been  reviewed  for  cause  as  far  as  our  Commission  thresholds 
are  concerned. 

Without  productivity  improvements  in  most  programs,  the  FEC 
could  not  have  handled  the  1992  election  cycle  workload.  Neverthe- 
less, the  sheer  volume  of  financial  activity  to  be  regulated  and  proc- 
essed has  overwhelmed  staff  resources  in  many  programs.  These 
resources  essentially  remained  fixed  for  several  years  until  1994, 
except  for  specific  staff  requested  for  enforcement  and  audit.  At  the 
same  time,  increasing  workload  volumes  have  endangered  real  im- 
provements in  the  Commission's  timely  processing  and  release  of 
our  data  and  information  about  campaign  finance. 

Mr.  Chairman,  I  have  outlined  the  essence  of  the  Commission's 
fiscal  year  1995  budget  request  in  this  testimony.  Given  the  key 
role  the  Commission  plays  in  the  campaign  finance  arena,  I  believe 
the  FEC  has  an  extremely  strong  case  for  the  $31,793,000  and  347 
FTE.  I  think  it  reflects  concerns  voiced  to  the  Commission  and  ad- 
dresses specific  requests  from  our  oversight  and  appropriations 
committees,  including  this  one. 

The  Commission's  vital  role  in  the  political  process  mandates  a 
sufficient  1995  budget.  Undoubtedly,  the  funding  level  will  dictate 
the  Commission's  ability  to  handle  the  huge  workload  generated  by 
the  1994  elections  and  the  upcoming  1996  presidential  election. 
Our  1995  request  clearly  meets  the  Commission's  needs  in  that 
context.  Unfortunately,  OMB's  proposed  FEC  budget  will  not  meet 
the  Commission's  needs,  as  I  indicated  to  you  earlier. 

Thank  you,  Mr.  Chairman. 

Mr.  HOYER.  Thank  you  very  much,  Mr.  McDonald.  We  appreciate 
that  statement.  Your  full  statement  of  course  will  be  included  in 
the  record. 

[The  prepared  statement  follows:! 
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Mr.  Chairman,  as  Chairman  of  our  Finance  Committee,  I  am 
charged  with  presenting  the  Federal  Election  Commission's  fiscal 
year  1995  Budget  Request.   First,  I  would  like  to  stress  my  appre- 
ciation, and  the  appreciation  of  the  Commission  as  a  whole,  for  the 
continued  support  given  to  the  FEC  by  this  Subcomjnittee ,  and  by  you 
personally  as  Chairman.   I  would  also  like  to  assure  you  that  we 
are  especially  mindful  of  today's  very  tight  fiscal  climate  and  of 
the  difficult  choices  that  presents  for  the  Committee. 

FEC  FY  1995  BUDGET  REQUEST 

We  have  requested  $31,793,000  and  347  FTE  to  support  the 
Commission's  operations  in  FY  1995.   This  is  greater  than  OMB's 
proposed  FEC  Budget  of  $27,216,000  and  294  FTE.   We  try  to  agree 
with  the  Administration's  proposed  budget  whenever  we  believe  that 
we  can  meet  our  responsibilities  within  the  requested  constraints. 
However,  Congress  authorized  the  FEC  to  submit  a  concurrent  budget 
request  when  necessary  or  appropriate.   Since  we  must  disagree  with 
0MB  for  FY  1995,  we  are  pursuing  our  own  request  at  this  time. 
OMB's  proposed  budget  for  the  FEC  will  not  meet  our  basic  needs. 
As  a  matter  of  fact,  OMB's  proposed  budget  is  less  than  the  amount 
required  to  maintain  current  authorized  FEC  operations.   The  0MB 
number  is  unacceptable  to  the  Commission  because  it  represents  a 
reduction  of  at  least  26  FTE  from  FY  1994  authorized  FTE  levels, 
and  does  not  provide  for  the  additional  seven  FTE  required  for  the 
two  computerization  projects.   In  essence,  existing  programs  would 
lose  another  seven  FTE  to  provide  for  electronic  filing  and  the  ADP 
initiatives. 

Finally,  the  0MB  number  does  not  provide  for  carrying  forward 
the  January  1994  locality  pay  adjustment,  nor  does  it  provide  for 
any  FY  1995  pay  adjustments.    The  0MB  proposal  would  force  the 
Commission  to  reduce  its  authorized  work  force  by  44  employees  from 
our  FY  1994  authorized  level  (because  the  amount  actually  only 
funds  276  FTE),  and  by  71  from  our  FY  1995  request.   This  would 
constitute  a  real  cut  of  almost  15%,  at  a  time  when  our  workload  is 
growing  across-the-board.   The  FEC  estimate  for  a  base  of  320  FTE 
prior  to  any  locality  or  other  pay  adjustments  was  $24,501,500. 
After  our  recent  experience  in  forced  absorption  of  pay  costs 
during  FY  1994,  the  Commission  believes  it  must  request  the  total 
cost  of  all  FTE  requested  in  any  budget  submissions. 

The  number  of  enforcement  matters  facing  the  FEC  continues  to 
grow  faster  than  we  can  handle  them.   The  Commission  recently 
closed  137  enforcement  cases,  about  a  third  of  the  caseload  at  the 
time,  partially  because  of  a  lack  of  staff.   Our  caseload,  how- 
ever, continues  to  explode.   Despite  the  decision  to  take  no  fur- 
ther action  on  those  137  matters,  fewer  than  one  half  of  the  407 
remaining  cases  currently  are  being  pursued.   The  rest  still  await 
assignment  to  an  available  attorney.   Similarly,  the  Commission 
this  year  is  able  to  audit  only  20%  of  the  approximately  one 
hundred  committees  which  meet  the  "for  cause"  standard  for  review 
because  of  a  lack  of  audit  staff. 
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Candidates  for  U.S.  Senate  and  House  seats  in  1994  already 
have  set  a  record  for  fundraising  activity.   The  $170.7  million 
raised  in  1993  represents  an  increase  of  $11  million  over  1991 
levels.   Spending  increased  $13  million  to  $102.5  million,  a  15% 
increase  over  a  comparable  point  in  1991.   This  increased  activity 
is  added  to  a  record  1992  election  cycle,  which  itself  saw  a  69% 
increase  in  candidates  over  1990.   More  candidates  and  more 
spending  mean  more  demands  on  the  FEC.   As  a  consequence,  there  has 
been  a  substantial  increase  in  the  internal  workload  as  Commission 
staff  completes  the  review  of  reports  for  the  1992  cycle.   As 
candidate  numbers  and  money  raised  continue  their  current  pace, 
0MB' s  proposed  funding  level  would  be  even  more  devastating  than 
our  current  projections. 

We  project  a  record  volume  of  work  will  continue  in  the  1994 
elections  and  perhaps  increase  even  further.   We  must,  therefore, 
have  at  a  minimum  the  funds  to  provide  for  a  full  320  FTE  in  FY 
1995,  as  authorized  for  FY  1994.   It  makes  no  sense  for  the  Commis- 
sion to  staff  up  to  320  FTE,  then  immediately  make  a  180  degree 
change  in  direction  and  reduce  the  staff  down  to  294  FTE  or  below. 

In  addition  to  maintaining  our  FY  1994  staffing  levels,  the 
Commission's  FY  1995  submission  provides  for  some  computerization 
initiatives.   They  are  the  direct  result  of  suggestions  last  year 
from  our  oversight  and  appropriations  committees,  including  this 
Subcommittee.   These  include  the  request  for  staff,  hardware, 
software,  and  other  support  costs  to  implement  electronic  filing 
for  comimittees  required  to  file  reports  directly  with  the  Commis- 
sion.  It  also  provides  for  replacing  the  Commission's  existing  ADP 
system  with  more  modern  and  more  cost-effective  technology.   We 
have  requested  roughly  $4  million  and  seven  FTE  for  these 
initiatives . 

Finally,  the  Commission  requests  three  items  in  addition  to 
maintaining  FY  1994  staff  resources  authorized  (320  FTE): 

1.  Funds  to  replace  GAO  staff  provided  to  the  Commission  on 
a  non-reimbursable  basis  for  each  presidential  election  public 
funding  cycle  since  1984  because  GAO  will  not  provide  this 
assistance  in  1996; 

2.  Funds  for  a  full  Title  2  (non-presidential)  audit  pro- 
gram, even  in  presidential  election  years,  pursuant  to  2 
U.S.C.  438(b),  including  enforcement  actions  arising  from 
these  audits; 

3.  Funds  for  a  program  of  internally-generated  enforcement 
of  the  $25,000  per  year  total  contributions  limit  on  a  com- 
prehensive, on-going  basis,  including  litigation. 

With  these  resources,  the  Commission  will  establish  a  comprehen- 
sive program  to  enforce  the  $25,000  aggregate  contribution  limit. 
These  added  resources  will  help  ensure  that  rapid  processing  of 
the  presidential  public  funding  program  will  not  be  jeopardized 
without  the  GAO  staff.   Scarce  resources  have  forced  the  Commis- 
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sion  to  virtually  forego  any  non-presidential  audits  during 
presidential  election  years.   The  staff  requested  will  support  a 
complete  Title  2  audit  program  as  well  as  the  enforcement  actions 
arising  from  these  audits. 

As  noted,  the  Commission's  FY  1995  budget  request  is  for 
$31,793,000  and  347  FTE.   We  believe  this  amount  is  fully  justi- 
fied; however,  we  also  are  aware  of  the  considerable  pressure  to 
respond  to  OMB's  lower  figure.   If  the  Committee  appropriates  a 
lower  figure,  we  strongly  urge  you  to  let  us  use  this  sum  as  we 
judge  necessary  within  an  FTE  ceiling  of  at  least  320.   To  mandate 
a  cut  in  already  inadequate  staff  levels,  and  then  require  that 
this  same  reduced  FTE  level  also  staff  a  new  $4,000,000  electronic 
filing  program,  would  be  a  mistake  with  serious  long-term 
consequences  for  the  agency.   With  the  discretion  to  manage  our 
budget,  we  can  allocate  resources  to  at  least  maintain  our  current 
work  levels  and  also  make  a  modest  beginning  on  the  electronic 
filing  program.   Under  any  circumstances  this  program  will  require 
several  years  to  implement. 

FEC  WORKLOADS  AND  PRODUCTIVITY  IMPROVEMENTS 

The  most  basic  measure  of  the  workload  the  Commission  faces 
is  the  growth  in  total  campaign  finance  activity.   Congressional 
spending  for  the  1992  elections  increased  by  more  than  40*  eoa- 
pared  to  the  1988  elections.   In  1992,  the  total  spending  on 
federal  elections  exceeded  two  billion  dollars.   Even  adjusting 
for  the  newly-disclosed  "soft"  money,  the  1992  election  reflected 
a  record  amount  of  campaign  finance  activity.   We  project  heavily 
contested  races  again  in  1994.   Large  numbers  of  freshmen  oust 
defend  their  new  seats,  another  unusually  high  level  of  retire- 
ments is  taking  place,  and  a  larger  number  of  challengers  have 
filed  for  the  1994  elections  to  date,  as  compared  to  previous 
election  cycles.   Over  100  more  challengers  have  registered  to 
date  than  for  1992  at  this  point. 

Without  productivity  improvements  in  most  programs,  the  FEC 
could  not  have  handled  the  1992  election  cycle  workload.   Never- 
theless, the  sheer  volume  of  financial  activity  to  be  regulated 
and  processed  has  overwhelmed  the  staff  resources  available  in 
many  programs.   These  resources  essentially  remained  fixed  for 
several  fiscal  years  until  FY  1994,  except  for  specific  staff 
requested  for  the  enforcement  and  audit  programs.   At  the  same 
time,  increasing  workload  volumes  have  endangered  real  improve- 
ments in  the  timeliness  of  the  Commission's  processing  and  release 
of  data  and  information  about  campaign  finance. 

We  cannot  process  nearly  2  billion  dollars  of  federal  cam- 
paign finance  activity  without  experiencing  degradations  in  the 
quality  and  timeliness  of  Commission  operations  unless  we  receive 
the  staff  requested  in  FY  1994  and  contained  in  this  request  for 
FY  1995.   Productivity  increases  can  provide  only  so  much  relief. 
Additional  resources  are  vital  for  all  activities. 
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Dollar  Growth — Impact  on  FEC 

What  does  this  continuing  increased  activity  level  mean  to  the 
Conunission?   First  and  foremost  it  represents  a  dramatic  impact  on 
our  workloads  across-the-board.   The  FEC  must  process  and  file  a 
larger  number  of  reports,  which  reflect  more  money  and  thus  consist 
of  many  more  pages  to  be  filmed,  coded,  entered  into  the  disclosure 
data  base,  reviewed,  and  referred  for  possible  audits  and/or 
enforcement  activity  under  2  U.S.C.  438(b)  and  2  U.S.C.  437g. 

Unfortunately,  we  have  faced  an  increase  in  total  dollar 
activity  essentially  with  level  staffing  since  the  1988  elections. 
If  total  congressional  disbursements  reach  $1.75  billion  in  1994, 
as  we  project,  that  is  57%  greater  than  the  1990  election  cycle. 
Given  this  potential  increase,  the  Commission  is  requesting,  at  a 
minimum,  a  base  of  320  FTE  in  FY  1995,  our  authorized  strength  in 
FY  1994.   Even  our  requested  staffing  level  does  not  match  the 
increase  in  campaign  finance  activity.   In  fact,  the  FEC  did  not 
regain  an  FTE  level  equal  to  that  of  FY  1980  until  FY  1993,  while 
campaign  spending  in  1993  was  over  two-and-one-half  times  the 
level  recorded  in  1980. 

Data  Entry  and  Coding 

As  detailed  in  our  appropriations  justification,  the  1992 
election  saw  a  huge  increase  in  data  capture  work.   To  date  the 
FEC  has  processed  over  1,430,000  itemized  transactions  for  the 
1992  election  cycle  database,  compared  to  769,500  and  694,016 
transactions  in  the  entire  1990  and  1988  election  cycles.   Of  the 
more  than  4,200,000  itemized  transactions  processed  since  the  1984 
election  cycle  (or  six  election  cycles  of  activity),  40%  of  these 
transactions  represent  the  1992  and  1994  cycles  alone. 

Despite  this  massive  increase  in  the  amount  of  data  pro- 
cessed, the  FEC  data  coding  and  entry  staff  size  has  remained 
the  same.   This  volume  of  data  was  processed  through  significant 
productivity  gains.   For  FY  92,  93  and  94,  each  coder  has  pro- 
cessed well  over  100,000  transactions  each  (per  FTE).   These 
figures  compare  to  the  75,000  processed  per  FTE  in  1988  and  1990, 
or  less  than  40,000  per  FTE  in  1984  and  1986.   Without  this  type 
of  productivity  increase,  the  Commission  would  have  required  an 
increase  of  from  one-third  more  to  nearly  twice  the  staff  in  data 
coding  and  entry. 

Even  with  the  productivity  gains,  however,  data  processing 
took  approximately  six  months  longer  than  in  previous  election 
cycles.   Although  the  Commission  has  caught  up  with  the  workload 
for  the  1992  cycle,  the  FEC  has  reached  the  point  where  additional 
staff  is  a  necessity,  or  the  quality  and  timeliness  of  data  cap- 
ture will  deteriorate  further  with  each  election  cycle.   Rather 
than  improving  timeliness,  the  Commission  is  struggling  to  main- 
tain previous  levels.   Productivity  increases  alone  no  longer  are 
sufficient.   As  a  result,  the  FY  1994  authorized  staff  level  must 
be  maintained.   Without  the  320  FTE  authorized  for  FY  1994,  the 
sheer  volume  of  data  still  to  be  processed  and  entered  would  delay 
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processing  for  the  1994  and  1996  election  cycles.   The  attached 
graphs  illustrate  the  problem  and  the  data  processing  delays 
encountered  during  the  1992  cycle. 

Reports  Review 

As  was  the  case  for  data  entry  and  coding,  the  reports  review 
program  also  was  swamped  by  the  activity  volume  in  1992,  and  these 
delays  have  continued.   Reports  review  has  run  six  to  nine  months 
behind  1988  and  previous  election  cycles. 

While  staff  has  focused  on  completing  the  1992  election 
reviews,  the  1994  cycle  work  has  begun  to  back-up.   There  are 
nearly  twice  as  many  unreviewed  reports  in  1994  as  there  were  in 
1992,  representing  a  total  increase  of  172%  in  reports  awaiting 
review  from  November  1987  to  November  1993.   Without  the  resources 
requested  this  trend  will  continue  in  future  election  cycles. 

The  average  document  review  time  has  remained  constant  despite 
the  increasing  report  size.   The  reports  reflect  increased  campaign 
finance  activity,  as  well  as  the  complex  "soft"  money  allocation 
rules.   If  the  Commission  had  not  maintained  consistent  productiv- 
ity for  reviews,  or  had  not  made  improvements  from  1980,  the  cost 
to  review  each  election  cycle's  volume  of  reports  would  be  at  least 
double  what  it  is  now.   However,  absent  increased  staff  resources, 
the  review  delays  will  worsen,  and  back-logged  work  will  lag  into 
succeeding  election  cycles. 

Delayed  reviews  result  in  delayed  referrals  for  audit  and/or 
enforcement  cases  to  the  Audit  Division  and  Office  of  General 
Counsel,  respectively.   This  already  has  occurred  in  the  1992 
cycle,  with  delays  of  about  three  to  six  months  in  referring  cases 
to  the  enforcement  process. 

InfocBation  Responses 

The  information  and  disclosure  operations  handled  a  record 
number  of  inquiries  for  information  in  the  1992  election  cycle  with 
virtually  the  same  staff  as  in  1988.   For  the  first  time  in  several 
elections  disclosure  data  and  responses  to  public  inquiries  were 
delayed. 

The  Commission's  Press  Office  literally  was  deluged  with  re- 
quests and  the  Data  programming  and  analysis  staff  was  continually 
busy  trying  to  manage  increased  ADP  systems  and  service  requests 
with  existing  staff.   These  operations  received  much  needed  in- 
creases in  FY  1994  which  must  be  maintained  in  FY  1995.   Reducing 
the  agency's  FTE  to  less  than  320  FTE  in  FY  1995  would  jeopardize 
the  quality  and  timeliness  of  our  information  and  disclosure 
operations. 
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Enforceaent 

The  Commission  continues  to  experience  an  explosive  growth  in 
caseload,  with  more  enforcement  matters  than  staff  available  to 
handle  them.   Many  of  these  matters  involve  complex  issues  and 
numerous  respondents  requiring  time-consuming  investigations  and 
staff  resources  to  complete.   In  order  to  address  this  problem, 
the  Commission  undertook  two  initiatives.   First,  it  sought  and 
obtained  increased  funding  for  FY  1994.   Second,  it  developed  a 
prioritization  system  for  its  enforcement  matters.   The  prioriti- 
zation system  is  a  comprehensive  case  management  program  designed 
to  increase  productivity  by  focusing  available  resources  on  more 
important  cases  and  to  assist  staff  in  processing  them  more 
efficiently.   It  uses  objective  criteria  to  identify  cases  that 
merit  Commission  investigation  and  target  for  closing  cases  that 
do  not  warrant  further  prosecution.   The  prioritization  system 
formed  the  basis  for  the  Commission's  decision  to  take  no  further 
action  on  137  cases  in  December,  1993. 

In  addition,  the  prioritization  system  establishes  a  frame- 
work for  more  efficient  case  processing.   The  system  considers  the 
optimum  caseload  for  an  attorney  or  enforcement  team  when  assign- 
ing cases.   Significant  system  elements  include  periodic  case  re- 
view and  determining  when  respondent  complexity  and  number  warrant 
assigning  of  more  than  one  attorney  to  the  matter.   The  system 
also  utilizes  shorter  time  goals  for  case  completion.   These 
processing  improvements  ensure  Commission  enforcement  efforts 
reach  a  broad  spectrum  of  compliance  by  targeting  resources  on 
more  effective  investigation  of  substantial  cases  while  also 
allowing  us  to  pursue  more  routine  cases. 

Despite  these  efforts,  however,  the  enforcement  caseload 
continues  to  expand.   Immediately  after  dismissing  137  cases  in 
December,  the  Commission  still  had  227  cases  pending,  more  than  at 
any  comparable  point  in  the  past  decade.   Moreover,  as  noted 
previously,  the  69%  increase  in  the  number  of  candidates  for  the 
1992  election  cycle  should  increase  the  number  of  new  internally- 
generated  matters  when  Commission  staff  complete  the  review  of 
reports  from  that  cycle.   As  of  February  28,  1994,  approximately 
168  matters  had  been  activated  while  another  239  cases  still  were 
awaiting  assignment  to  an  attorney  because  all  available  case 
slots  were  filled.   Some  of  these  239  cases  that  have  not  been 
assigned  will  be  closed  without  further  action  under  the  prioriti- 
zation system,  but  the  vast  majority  will  merit  assignment  to  an 
attorney,  investigation,  and  resolution  by  the  Commission. 

The  nature  of  pending  enforcement  cases,  involving  numerous 
respondents,  complex  fact  patterns,  and  unresolved  legal  issues, 
also  dramatically  affects  the  Commission's  ability  to  keep  its 
enforcement  caseload  current.   The  number  of  respondents  in  pend- 
ing enforcement  matters  has  risen  significantly  over  the  past  fis- 
cal years.   For  example,  at  the  end  of  FY  1988  there  were  711 
respondents  involved  in  pending  enforcement  matters  as  compared  to 
2366  respondents  in  assigned  cases  at  the  end  of  FY  1993.   The  168 
cases  assigned  to  staff  in  February  1994  involved  771  respondents. 
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One  case,  for  example,  involves  50  respondents.   The  number  of 
respondents  involved  in  an  enforcement  matter  is  particularly 
significant  because,  for  the  most  part,  each  respondent  must  be 
handled  separately,  staff  generally  must  prepare  analyses,  let- 
ters, subpoenas  and  conciliation  agreements  for  each  respondent, 
adding  to  the  complexity  and  length  of  time  necessary  to  process  a 
case. 

These  and  other  complexities  involved  in  the  most  significant 
enforcement  matters,  often  make  it  necessary  to  assign  several 
staff  attorneys  to  a  single  case.   Some  cases  require  entire  teams 
of  four  or  five  attorneys  to  complete  an  investigation.   Moreover, 
substantial  amounts  of  staff  time  are  spent  processing  these  com- 
plex matters.   As  of  February  1994,  investigations  of  three  of  the 
more  complex  enforcement  cases  consumed  approximately  five  staff 
years.   Clearly,  these  complex  cases  are  a  tremendous  drain  on  the 
Commission's  enforcement  resources.   To  limit  the  effect  of  this 
drain  and  ensure  broader  enforcement  of  the  campaign  finance  laws, 
staff  caseloads  are  balanced  with  less  complex  matters  involving 
more  straightforward  investigations  that  may  be  processed  more 
quickly.   Even  pursuing  these  lower  priority  cases  expends  sub- 
stantial resources  because  each  has  the  same  notice,  response  and 
negotiated  resolution  requirements  as  the  more  significant  cases. 

Another  factor  affecting  our  resource  allocation  is  the  D.C. 
Circuit's  decision  in  FEC  v.  NRA.   This  case  raises  the  issue  of 
whether  pending  enforcement  actions  could  be  pursued  because  of 
the  non-voting  ex  officio  members  present  on  the  Commission. 
While  the  Commission  has  undertaken  several  actions  to  cure  any 
procedural  problems,  defendants  in  the  Commission's  pending 
enforcement  matters  and  litigation  have  asserted  that  they  are 
entitled  to  relief  nonetheless  because  of  the  Commission's 
unconstitutional  composition.   Many  of  the  constitutional  and 
remedial  issues  involved  are  quite  complex  and  issues  of  first 
impression,  so  the  legal  work  in  these  cases  has  been  especially 
demanding  of  time  and  resources.   The  Commission  has  petitioned 
the  Supreme  Court  for  a  writ  of  certiorari  on  this  matter.   We 
expect  these  problems  to  continue  at  least  until  the  Supreme  Court 
rules  on  the  NRA  case.   Depending  upon  how  the  Court  rules,  these 
problems  may  persist  for  some  time. 

In  the  interim,  the  NRA  decision  has  disrupted  severely  our 
entire  enforcement  caseload.   Significant  professional  staff  time 
has  been  diverted  to  address  the  ramifications  of  this  ruling. 
Virtually  all  of  our  pending  cases  have  required  additional 
analysis  and  Commission  action  to  protect  them  from  challenge  on 
constitutional  grounds  as  a  result  of  this  decision.   Staff  must 
re-evaluate  each  case  in  light  of  the  NRA  decision  and  make  new 
recommendations  for  the  Commission's  consideration.   In  many  in- 
stances, assuring  conformance  with  NRA  has  required  the  Commission 
to  return  to  the  initial  stages  of  a  case  and  begin  the  enforce- 
ment process  anew.   This  effort  has  consumed  considerable  attorney 
time.   The  full  extent  of  this  disruption  is  still  unknown.   At  a 
minimum,  the  NRA  case  has  set  us  back  months  in  handling  our 
caseload. 
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OGC  received  gradual  staffing  increases  from  FY  1988  through 
TY  1993.   These  resources  were  allocated  to  handle  pending  enforce- 
ment matters  and  litigation  as  well  as  provide  legal  guidance  to 
the  Commission  on  other  matters  such  as  regulations,  advisory 
opinions,  and  public  financing  matters.   Nevertheless,  these  re- 
sources did  not  enable  us  to  pursue  all  enforcement  matters  pending 
with  the  Commission.   For  FY  1994,  OGC's  FTE  increased  from  84  FTE 
to  98.9  FTE.   Twenty  three  staff  attorneys  will  be  assigned  to 
enforcement  with  smaller  numbers  assigned  to  policy,  litigation  and 
public  financing  matters.   The  Commission's  obligation  to  absorb 
the  locality  pay  increase  has  limited  the  ability  to  hire  new  staff 
members  until  well  into  the  fiscal  year.   The  new  attorneys  author- 
ized for  FY  1994  assigned  to  enforcement  will  help  prevent  the  Com- 
mission's enforcement  program  from  falling  further  behind  in  the 
face  of  a  growing  caseload  and  increasing  case  complexity  during 
this  election  year.   These  new  staff  resources  are  essential  to 
process  the  enforcement  workload  effectively.   The  prioritization 
system  and  any  productivity  gains  realized  as  a  result  of  its 
implementation  will  be  negated  if  the  staff  increases  achieved  in 
FY  1994  are  not  maintained.   The  Commission  will  be  hampered 
severely  in  its  efforts  if  the  fiscal  year  1995  budget  requires 
enforcement  staff  reductions  and  eliminates  these  newly-hired 
attorney  positions. 

Audit  Improvements  for  1992  vs.  1988 

The  Commission  moved  to  improve  the  timeliness  of  presidential 
audits  for  the  1992  cycle.  To  date  staff  has  made  significant  pro- 
gress over  the  1988  election  audits.  As  of  January  31,  two  of  the 
1992  convention  committee  audits  have  been  released,  with  two  in 
the  final  report  stages.  For  the  post-primary  audits,  eight  are  in 
the  final  report  stages,  with  three  in  the  interim  stage,  while  the 
general  election  audits  are  in  the  interim  report  stage.  All  field 
work  was  completed  by  the  end  of  FY  1993. 

The  Commission  has  received  assistance  from  GAO  since  1984  in 
the  form  of  4  to  6  auditors  for  up  to  18  months  to  assist  in  the 
presidential  audits.   Nevertheless,  timeliness  improvements  are  in 
jeopardy  if  the  GAO  auditors  loaned  to  the  FEC  in  previous  years 
are  not  replaced  by  additional  staff.   GAO  has  informed  the  Commis- 
sion that  such  assistance  will  not  be  available  in  1996.   Replacing 
these  auditors  and  ensuring  that  a  438(b)  audit  program  is  possible 
in  presidential  election  years  is  the  basis  for  requesting 
additional  FTE  in  FY  1995. 

Work  also  is  proceeding  on  the  1992  audits  conducted  pursuant 
to  2  U.S.C.  438(b)  ("for  cause"  audits).   A  larger  audit  staff  and 
improved  performance  on  the  presidential  audits  has  permitted  a 
more  significant  for  cause  audit  program  for  the  1992  election 
cycle . 

The  staff  requested  would  ensure  that  improvements  in  the 
presidential  audit  process  are  not  negated,  and  that  the  Commis- 
sion's for  cause  audit  program  remains  a  strong,  viable  deterrent 
to  significant  FECA  violations. 
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FUNDING  REQUESTS  FOR  FY  1995 

Electronic  Filing 

At  your  urging,  Mr.  Chairman,  and  in  response  to  similar 
expressions  from  other  members  and  groups,  we  have  committed 
ourselves  to  develop  a  system  whereby  disclosure  reports  can  be 
filed  by  means  more  modern  than  paper  forms. 

The  high  tech  allure  of  electronic  filing,  however,  can  mask 
several  pertinent  facts  that  will  channel  our  efforts  in  this  area: 

1.  We  cannot  mandate  electronic  filing  for  Candidate  Com- 
mittees as  they  do  not  file  directly  with  the  Commission  but 
with  their  respective  Chamber  of  the  Congress.   Instead,  we 
will  be  focusing  initially  on  developing  the  means  to  receive 
electronic  submission  filings  from  larger  PACs  and  Party  Com- 
mittees.  At  best,  we  can  only  develop  standard  electronic 
formats  and  supporting  software  for  Candidate  Committees.   We 
are  coordinating  with,  but  cannot  compel,  the  Clerk  of  the 
Rouse  and  the  Secretary  of  the  Senate  to  invest  in  the  hard- 
ware, software  and  staff  to  receive  Candidate  Committee 
reports  on  electronic  media. 

2.  Initially,  we  see  developing  a  system  whereby  PACs  and 
Party  Committees  will  file  on  computer  disks.   True  on-line 
filing  using  a  modem  and  a  telephone  line  is  presently  pre- 
cluded by  the  periodic  surges  of  quarterly  filing.   We  could 
not  afford  enough  input  "ports"  to  satisfy  the  many  thousands 
of  filers  all  trying  to  transmit  their  reports  on  the  same 
day.   Even  if  we  had  such  large  scale  hardware,  it  would  be 
grossly  inefficient  as  it  would  sit  idle  during  the  months 
between  reporting  deadlines. 

3.  Judging  by  the  successful  implementation  of  such  systems 
by  some  of  our  state  and  local  counterparts,  the  implementa- 
tion of  such  systems  requires  a  heavy  initial  investment  both 
of  money  and  staff  time.   New  York  City  has  implemented  an 
impressive  system  and  demonstrated  it  to  the  Commission  this 
year.   However,  getting  it  off  the  ground  required  hiring  two 
staff  to  personally  train  and  work  with  the  45  local 
committees  that  employed  their  system. 

4.  We  have  already  successfully  implemented  an  electronic 
filing  system  for  Presidential  candidates  to  file  for  matching 
funds  and  report  their  disbursements  on  computer  disk  or  tape. 
This  process  is  rapid,  responsive  and  efficient.   It  did, 
however,  take  two  cycles  to  work  out  the  bugs,  refine  the 
system  and,  through  rulemaking,  specify  the  requirements  for 
the  Committees. 

Notwithstanding  these  caveats,  the  Commission  and  its  staff 
are  looking  forward  to  this  project  because  it  will  enhance  our 
disclosure  data  base  in  several  respects: 
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1.  It  should  dramatically  reduce  the  amount  of  time  it 
takes  to  capture  detailed  data  on  our  disclosure  data  base. 
Currently,  we  enter  summary  data  on  the  system  within  48 
hours  of  receipt;  but  having  individual  transactions  coded 
and  keypunched  can  take  up  to  45  days. 

2.  We  will,  for  the  first  time,  have  Committee  disburse- 
ments captured  on  the  computerized  data  base.   This,  in  turn, 
will  compel  the  Commission  to  standardize  the  manner  in  which 
disbursements  are  reported,  yet  another  benefit.   (This,  how- 
ever, does  raise  the  question  of  whether  we  should  manually 
keypunch  disbursements  by  committees  who  continue  to  file  on 
paper. ) 

The  Data  Systems  Division  estimates  it  would  require  $1.5 
million  in  hardware,  software,  communications,  storage,  and  other 
equipment  and  contracts  for  these  programs.   It  also  would  require 
4.0  FTE  of  programmers  and  analysts  to  develop,  test,  and  monitor 
the  system  once  in  place.   The  schedule  would  be  as  follows: 

Define  project  in  FY  1994  (ongoing) 

Develop  project  specifications  in  late  FY  1994  and  early 

FY  1995  (ongoing) 

Develop  models  in  FY  1995 

Implement  models  and  test  in  FY  1995 

—  Evaluate  models  and  tests  in  FY's  1995  and  1996 

—  Implement  System  for  1996  election. 

The  FY  1995  personnel  costs  for  electronic  filing  include  4.0 
FTE:   $278,600  ($63,600  in  support  and  overhead).   Total  non-Per- 
sonnel costs  are  $1,500,000  (includes  software,  hardware, 
equipment,  contracts,  training,  etc.). 

Increases  for  Enhanced  Coaputerization 

The  Commission  also  has  been  encouraged  to  invest  in  the 
latest  computer  technology  across-the-board  with  the  aim  of 
improving  its  staff  productivity  even  more. 

Currently,  virtually  all  Commission  staff  have  terminals  on 
their  desks  tied  into  several  back-to-back  mini-computers  with 
which  they  perform  word  processing,  electronic  mail  and  other 
office  automation  tasks.   We  also  buy  time  on  a  large  scale  main 
frame  computer  through  a  service  bureau  on  which  resides  our  mas- 
sive disclosure  data  base.   Any  of  the  approximately  250  terminals 
at  the  Commission  also  have  access  to  that  data  base  as  well  as 
their  office  automation  software.   In  addition,  almost  500  non-FEC 
users  subscribe  to  on-line  access  to  the  disclosure  data  base  at 
the  bargain  rate  of  $20  an  hour.   The  third  leg  of  our  present 
information  resources  is  our  new  optical  disk  imaging  system  which 
is  replacing  microfilm  as  the  medium  on  which  we  replicate  the 
disclosure  reports  for  public  and  staff  access. 

If,  however,  we  are  to  extend  to  Commission  staff  the  com- 
puter capabilities  on  the  market  today,  we  will  need  to  make  a 
large  investment  in  newer  hardware  and  more  flexible  software. 
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For  example,  our  centralized  optical  disk  file  of  disclosure 
reports  is  accessible  only  by  personal  computers  (PC)  with  very 
high  resolution  monitors;  we  have  purchased  only  a  few  such 
devices.   Most  of  our  staff  have  terminals  that  can  tie  into  our 
mini-computer  and  cannot  access  the  optical  disk  file.   Personal 
computers  also  could  afford  Commission  staff  with  the  ability  to 
use  a  wide  variety  of  commercial  software.   Beneficial  as  these 
varied  software  products  are,  they  are  licensed  for  one  machine  at 
a  time,  and,  in  aggregate,  this  can  be  very  expensive.   If  the 
Commission  secures  the  funds  to  so  upgrade  our  systems,  we  would 
still  employ  our  mini-computers  and  present  wiring  to  link  all  our 
PC  workstations  together  in  an  electronic  mail  network. 

The  FY  1995  personnel  costs  associated  with  enhanced  comput- 
erization would  be  3.0  FTE:   $242,700  (includes  $47,700  in  support 
and  overhead).   Non-personnel  costs  would  be  $2,000,000  (includes 
software,  hardware,  equipment,  contracts,  training  etc.). 

The  FY  1996  costs  would  be  3 . 0  FTE  and  $1,242,700;  $1,000,000 
in  hardware,  etc. 

Audit  Division —  1996  Elections  and  Title  2  Audit  Frograa 

The  Commission  requests  10  additional  FTE  for  the  Audit  Divi- 
sion in  FY  1995  to  include  8.0  permanent  and  four  temporary  em- 
ployees for  one  half  of  the  fiscal  year.   The  permanent  employees 
will  undertake  a  significant  438(b)  audit  program,  and  prepare  for 
the  1996  presidential  election  because  the  GAO  assistance  we  have 
received  during  the  last  three  elections  will  not  be  available. 
The  Commission  informed  Congress  of  this  situation  in  prior  budget 
requests . 

A  review  of  Audit's  staffing  history  from  FY  1980  through  FY 
1991  shows  the  decline  in  audit  staff  over  many  years.   Despite 
building  the  Audit  staff  back  to  30  permanent  FTE  for  the  1992 
elections,  the  loss  of  the  GAO  assistance  in  FY  1995  must  be  off- 
set to  assure  timely  processing  of  the  presidential  public  funding 
program.   Because  the  1988  presidential  audit  process  suffered 
severe  backlogs,  the  Commission  has  committed  to  improving  timeli- 
ness for  the  1992  public  funding  program  as  stated  above.   Absent 
additional  staff,  the  Commission  cannot  assure  an  effective, 
efficient  audit  program  for  the  1996  presidential  election. 

The  temporaries  have  certified  matching  fund  requests  for 
every  election  since  1984.   Current  projections  indicate  the  1996 
elections  will  resemble  more  closely  the  1984  and  1988  elections 
than  1992.   Accordingly,  significant  certification  activity  will 
occur  in  FY  1995.   The  temporaries  will  process  anticipated 
matching  funds  threshold  certifications  and  subsequent  matching 
certification  requests  during  the  last  half  of  FY  1995.   Although 
these  are  projections,  current  data  indicate  the  1996  elections 
preliminary  phase  already  has  begun.   Because  legislative  action 
restored  the  Presidential  Fund,  adequate  funds  should  be  available 
for  all  public  funding  programs  in  the  1996  elections,  thus 
ensuring  full  participation  and  activity. 
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The  additional  staff  also  are  needed  to  support  a  significant 
Title  2  audit  program,  even  in  Presidential  election  years.   The 
Title  2  audits  virtually  disappeared  after  the  1984  and  1988  elec- 
tions because  limited  staff  focused  on  presidential  audit  activity. 
Since  1990,  the  RAD  staff  has  referred  committees  to  the  Commission 
for  audit  under  the  438(b)  program  yet  very  few  have  been  audited. 
Therefore,  the  Commission  requires  more  resources  to  carry  out  a 
meaningful,  significant  Title  2  Audit  program  covering  the  1994  and 
1996  elections. 

A  total  audit  staff  of  38  permanent  and  four  temporaries  could 
perform  20  to  25  Title  2  audits,  depending  upon  the  size  of  the 
committee,  under  the  438(b)  audit  program  in  FY  1995.   Taken  in  the 
context  of  the  8,236  political  committees  (candidate  and  non-candi- 
date) which  filed  over  80,000  reports  in  the  1992  election  cycle  to 
date,  this  is  not  an  extensive  program.   However,  it  does  provide 
for  an  audit  presence,  assuring  that  committees  with  the  most  egre- 
gious filing  problems  are  audited  under  2  U.S.C.  438(b).   Further- 
more, the  Title  2  audit  program  also  provides  training  for  new 
auditors  and  readies  them  to  conduct  Title  26  presidential  audits. 

The  cost  of  the  10.0  total  FTE  is  $408,000.   Additional  travel 
is  estimated  at  $150,000  for  the  expanded  438(b)  audit  program 
possible  with  the  additional  staff.   Support  costs  are  $172,200, 
for  a  total  cost  of  $730,200. 

Enforcement  Cost  of  Title  2  Audit  Program 

If  the  Commission  undertakes  an  expanded  Title  2  audit  pro- 
gram the  impact  on  OGC  will  be  significant.   The  Audit  Division 
estimates  it  could  perform  about  25  audits  in  FY  1995.   These 
estimates  reflect  a  marked  increase  in  the  number  of  Title  2 
audits  conducted  in  the  past.   This  workload  likely  would  result 
in  numerous  Title  2  audit-generated  enforcement  matters  in  FY 
1995. 

OGC  staff  will  review  draft  audit  reports  and  handle  any  en- 
forcement matters  generated  from  these  Title  2  audits  in  FY  1995. 
While  additional  OGC  staff  have  been  allocated  to  this  effort  in  FY 
1994,  they  could  not  handle  the  significant  workload  increase  that 
should  result  as  the  Commission  authorizes  more  Title  2  audits. 

Moreover,  the  Commission's  objective  is  to  complete  its  audits 
within  a  two  year  period.   Similar  time  constraints  placed  on  OGC 
efforts  to  complete  the  enforcement  matters  generated  from  these 
audits  require  additional  OGC  staff  to  meet  the  timeframes  estab- 
lished to  review  draft  audit  reports  and  close  audit-generated 
cases.   Based  upon  the  current  FTE  requirements  for  handling  Title 
2  audit  matters,  OGC  requires  6.0  FTE  to  review  the  438(b)  audits 
and  to  provide  for  the  the  enforcement  cases  arising  from  the  Title 
2  audit  program.   Personnel  costs  of  $300,000,  associated  costs  of 
$25,000  for  travel  and  $15,000  for  depositions,  etc.,  would  be 
necessary  for  OGC  to  handle  a  full  scale  Title  2  audit  program. 
Support  costs  are  $95,400,  for  a  total  cost  of  $435,400. 
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Cost  of  $25,000  Limit  Enforcement  Program 

During  FY  1993,  the  Commission  began  developing  a  pilot  pro- 
gram to  monitor  individual  compliance  with  the  annual,  aggregate 
contribution  limit  of  $25,000.   This  system  will  allow  the  FEC  to 
use  its  own  resources  to  identify  apparent  violations,  rather  than 
relying  on  complaints  or  outside  sources.   We  hope  to  install  this 
system  to  cover  the  1994  election  cycle,  but  most  enforcement 
efforts  will  occur  at  the  election  cycle's  end  in  FY  1995  (once 
the  1994  Year  End  reports  are  filed  by  committees).   RAD 
calculates  that  2.0  FTE  are  required  for  its  part  in  enforcing  the 
$25,000  individual  contribution  limit.   This  provides  for  all 
review  and  referral  tracking  and  preparation.   OGC  estimates  it 
requires  another  2.0  FTE  for  enforcement  of  each  batch  of  10  to  15 
cases  relating  to  this  FECA  provision.   Data  Systems  does  not 
require  additional  staff  above  the  FY  1994  increase  contained  in 
the  320  FTE  request;  the  Base  level  for  FY  1995  includes  the  Data 
staff  necessary  for  the  $25,000  limit  enforcement  (identified  as 
1.5  FTE  in  FY  1994)  . 

The  total  cost  for  the  program  enforcing  the  $25,000  limit 
is,  therefore,  $160,000  for  4.0  FTE  in  staff  in  RAD  and  OGC,  plus 
$15,000  in  travel  and  $15,000  in  depositions,  etc.,  for  10  to  15 
such  cases  in  FY  1995.   Support  costs  of  $63,600,  for  a  total  cost 
of  $253,600. 

The  total  for  all  three  of  these  audit  and  enforcement 
initiatives  is  20  FTE  and  $1,419,200  for  Audit,  OGC,  and  RAD. 

SUMMARY 

Mr.  Chairman,  I  have  attempted  to  outline  the  essence  of  the 
Commission's  FY  1995  Budget  Request  in  this  testimony.   We 
appreciate  the  difficulty  you  and  your  colleagues  face  in  dividing 
up  severely  limited  funds  for  all  the  appropriation  requests  which 
Congress  must  review.   Given  the  key  role  the  Commission  plays  in 
the  campaign  finance  arena,  I  believe  the  FEC  has  an  extremely 
strong  case  for  our  full  request  of  $31,793,000  and  347  FTE.   At  a 
minimum,  we  must  have  full  funding  for  the  320  FTE  authorized  for 
FY  1994,  but  for  which  we  did  not  receive  adequate  funds.   The  FY 
1994  budget  represented  the  first  real  staffing  increase  for 
several  programs  to  address  the  significant  increase  in  the 
Commission's  workload. 

As  we  have  detailed  throughout,  the  volume  of  financial 
activity  and  the  work  this  has  created  for  the  Commission  in  the 
1992  election  cycle  swamped  current  staff  resources.   Despite  real 
productivity  improvements  over  the  past  12  to  13  years,  the  work- 
load size  and  fixed  staffing  levels  created  service  delays  and 
deterioration  in  timeliness.   For  the  first  time  in  several  elec- 
tion cycles,  data  were  captured  and  entered  more  slowly  into  our 
computerized  disclosure  database.   The  Commission  faces  the  danger 
that  service  in  areas  where  real  improvements  have  been  made  will 
continue  to  deteriorate  without  at  least  320  FTE. 
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The  Conunission  also  requires  another  20  FTE  in  the  audit  and 
enforcement  programs  to  preserve  the  Presidential  Public  Funding 
Program  and  enhance  our  Title  2  "For  Cause"  audit  and  enforcement 
capability.   These  additional  staff  resources  are  necessary  to 
replace  the  lost  GAO  assistance. 

The  20  FTE  requested  will  also  provide  for  a  real  Title  2 
audit  program  and  will  allow  the  FEC  to  enforce  the  $25,000  annual 
contribution  limit.   These  requests  directly  respond  to  concerns 
about  backlogs  in  the  1988  presidential  audit  process,  the  need 
for  an  audit  presence  as  a  deterrent  to  violations  of  the  FECA, 
and  complaints  about  perceived  wide-spread  violations  of  the 
$25,000  limit. 

Finally,  the  Commission  has  responded  directly  to  our  over- 
sight and  appropriation  committees  and  sought  the  funds,  roughly  $4 
million,  and  the  staff,  7  FTE,  to  implement  an  electronic  filing 
program,  as  well  as  significantly  enhance  the  Commission's  existing 
ADP  systems.   This  request  responds  to  congressional  desires  for 
some  form  of  electronic  filing  capability,  and  the  hope  that  an 
initial  investment  in  ADP  enhancements  will  offset  the  need  for 
additional  staff  in  the  future,  as  campaign  finance  activity 
continues  to  increase  each  election  cycle. 

These  initiatives  reflect  concerns  voiced  to  the  Commission 
and  specifically  address  direct  requests  from  our  oversight  and 
appropriations  committees,  including  this  one.   The  Commission's 
vital  role  in  the  political  process  mandates  a  sufficient  FY  1995 
budget  for  the  Commission.   Such  funding  will  dictate  the  Commis- 
sion's ability  to  handle  the  huge  workload  generated  by  the  1994 
elections  and  the  upcoming  1996  Presidential  election.   Our  FY 
1995  request  clearly  meets  the  Commission's  needs  in  that  context. 
Unfortunately,  0MB' s  proposed  FEC  Budget  will  not  meet  the  Commis- 
sion's needs  in  FY  1995.   We  therefore  urge  your  approval  of  our 
full  request  of  $31,793,000  and  347  FTE. 
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FOR  RELEASE: 
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CONTACT: 


FRED  EI  LAND 
SHARON  SNYDER 
SCOTT  nOXLEY 
KELLY  HUFF 


TREVOR  POTTBR 
CHAIRMAN 

Trevor  Potter,  the  Federal  Election  Commission's 
youngest  Comraissioner  was  elected  to  serve  as  Chairman  of  the 
independent  executive  agency  for  1994. 

Mr.  Potter,  a  Republican  appointed  by  President  Bush, 
was  confirmed  by  the  United  States  Senate  on  November  22,  1991, 
to  serve  as  a  Member  of  the  Federal  Election  Commission.   He 
will  serve  a  six-year  term  which  will  end  April  30,  1997. 

Prior  to  his  appointment,  Mr.  Potter  was  a  partner  in  a 
Washington,  D.C.  law  firm  where  for  six  years  he  practiced  In 
the  fields  of  campaign  and  election  law  and  federal  ethics 
regulation.   During  his  years  in  private  law  practice,  he 
advised  U.S.  presidential  campaign  committees  and  other  federal 
committees  and  candidates  on  various  election-related 
questions. 

Mr.  Potter's  previous  experience  in  government  include* 
serving  as  an  Assistant  General  Counsel  at  the  Federal 
Communications  Commission  from  1964-1985,  and  as  a  Department 
of  Justice  official  from  1982-1984. 

A  graduate  of  Harvard  College  and  of  the  University  of 
Virginia  School  of  Law,  Hr.  Potter  was  Editor-in-Chief  of  the 
Virginia  Journal  of  International  Law  From  1981-1982.   He  Is 
currently  Chairman  of  the  Election  Law  Committee  of  the 
American  Bar  Association's  Administrative  Law  Section. 

In  1991,  Hr .  Potter  served  as  a  member  of  the 
International  Observer  Delegation  of  the  Parliamentary  and 
Municipal  Elections  in  Bulgaria,  sponsored  by  the  International 
Republican  Institute  for  International  Affairs.   In  1992,  he 
served  as  a  member  of  an  American  Council  of  Young  Political 
Leaders  delegation  to  Japan. 


NOMINATED: 
TERM: 

CONFIRMED: 
SWORN  IN: 

PARTY  AFFILIATION: 


TBRH  SOHHARY 

November  21,  1991  by  President  Bush 
April  30,  1997 
November  22,  1991 
January  1992 

Republican 
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FOR  RELEASE: 
JANUARY  1994 


CONTACT: 


FRED  EI  LAND 
SHARON  SNYDER 
SCOTT  MOXLEY 
KELLY  HUFF 


DANNY  LEE  MCDONALD 
Vice  Chairaan 

Danny  Lee  McDonald  of  Oklahoma,  was  elected  to  serve  as 
Vice  Chairman  of  the  Federal  Election  Commission  in  1994. 

Commissioner  McDonald,  a  Democrat,  originally  was 
nominated  by  President  Ronald  Reagan  in  December  1981,  and 
confirmed  by  the  U.S.  Senate  in  July  1962.   The  Commissioner 
twice  previously  has  served  as  both  Chairman  and  Vice  Chairman 
of  the  Commission. 

Prior  to  his  initial  appointment  in  1981,  the  Sand 
Springs,  Oklahoma  native  served  as  General  Administrator  of  the 
Oklahoma  Corporation  Commission.  Additionally,  he  served  as 
Secretary  of  the  Tulsa  County  Election  Board  and  as  Chief  Clerk 
of  that  Board.  Mr.  McDonald  was  a  member  of  the  Advisory  Panel 
to  the  FEC's  National  Clearinghouse  on  Election  Administration. 
The  Commissioner  currently  is  President  of  the  American  Council 
of  Young  Political  Leaders. 

Mr.  McDonald  received  a  B.A.  Degree  from  Oklahoma  State 
University.   He  attended  the  John  F.  Kennedy  School  of 
Government  at  Harvard  University  and  has  served  as  as  member  of 
the  JFK  School  Advisory  Board  for  State  and  Local  Government. 

The  Commissioner  resides  in  Fort  Washington,  Maryland 
with  his  wife. 

TERMS  SUHHAKY 


FIRST  NOMINATED: 

TERM: 

RECESS  APPOINTMENT: 

SWORN  IN: 

CONFIRMED! 

RE-NOMINATED: 
TERM: 

CONFIRMED: 
SWORN  IN: 

PARTY  AFFILIATION: 


December  14,  1981,  by  President  Reagan 
April  30,  1987 
December  17,  1981 
December  23,  1981 
July  1,  1982 

June  16,  1987 
April  30,  1993 
July  24,  1987 
August  3,  1987 

Democratic 
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999  E  Street.  NW.  Wasflingon.  DC  20*63  ^igiior" 

Phone   Local  202219-4155  Toll  Free  800-424-9530 


FOR  IHHEDIATE  RELEASE: 
JANUARY,  1994 


CONTACT: 


SHARON  SNYDER 
KELLY  HUFF 


LBB  ANN  ELLIOTT 
CoaalsEloner 

Lee  Ann  Elliott  served  as  Chairman  of  the  Federal  Election 
Commission  during  1984  and  1990. 

Commissionec  Elliott  was  nominated  to  her  second,  six-year 
term  by  President  Ronald  Reagan  on  June  16,  1987.   The  U.S.  Senate 
confirmed  her  nomination  on  July  24,  1987. 

Prior  to  her  initial  appointment  in  1981,  Commissioner  Elliott 
served  as  Vice  President  of  Bishop,  Bryant  t   Associates,  Inc. 
During  the  1970's,  she  was  Associate  Executive  Director  of  the 
American  Medical  Political  Action  Committee.   From  1961-70,  she 
served  as  AMPAC's  Assistant  Director. 

Commissioner  Elliott  has  also  served  on  the  boards  of 
directors  of  the  American  Association  of  Political  Consultants  and 
the  Chicago  Area  Public  Affairs  Group,  of  which  she  was  President. 
She  was  a  member  of  the  Public  Affairs  Committee  of  the  Chamber  of 
Commerce  of  the  United  States.   In  1979,  the  National  Association 
of  Manufacturers  presented  her  with  the  Award  for  Excellence  in 
Serving  Corporate  Public  Affairs. 

The  Conuaissioner  holds  a  B.A.  Degree  from  the  University  of 
Illinois.   At  Northwestern  University,  she  completed  the  Medical 
Association  Management  Executives  Program.   She  is  a  Certified 
Association  Executive.   She  is  a  member  of  the  Board  of  Directors 
of  Kids  Voting,  U.S.A.  and  president  of  her  homeowners  association. 


FIRST  NOMINATED: 
TERM  EXPIRED: 
RECESS  APPOINTMENT: 
SWORN  IN: 
NOMINATION  CONFIRMED: 

RE-NOMINATED: 
TERN  EXPIRES: 
NOMINATION  CONFIRMED: 
SWORN  IN: 

PARTY  AFFILIATION: 


TERMS  SUMMARY 

November  24,  1981,  by  President  Reagan 
April  30,  1987 
December  17,  1981 
December  21,  1981 
July  1,  1982 

June  16,  1987 
April  30,  1993 
July  24,  1987 
August  19,  1987 

Republican 
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STAFFING  LEVEL 

Mr.  HOYER.  Essentially  you  are  asking  for  approximately  $4  mil- 
lion £ind  55  FTE's  more  than  the  Administration  has  recommended. 
Is  that  correct? 

Mr.  McDonald.  It  would  be  27  more  than  we  were  allowed  by 
your  committee  last  year,  Mr.  Chairman. 

Mr.  HOYER.  The  305. 

Mr.  McDonald.  We  were  authorized  320  last  year. 

Mr.  HOYER.  The  305  represents  your  actual  on-board? 

Mr.  McDonald.  That  is  where  we  were  last  year  at  this  time, 
that  is  correct. 

Mr.  HOYER.  You  want  to  be  at  347.  You  would  like  to  be  probably 
higher  than  that. 

Mr.  McDonald.  Yes,  that  is  correct. 

BUDGET  PRIORITIES 

Mr.  HOYER.  Not  by  design,  but  by  happenstance,  I  serve  on  both 
the  authorizing  and  Appropriations  Committee  for  FEC.  You  recall 
during  the  authorizing  hearing,  I  asked  for  an  outline  of  priorities: 
one  to  ten.  If  we  have  x  number  of  dollars,  we  can  do  one  to  six; 
if  we  have  a  million  dollars  more,  we  can  do  seven,  and  so  on.  I 
think  that  prioritization  would  be  very  helpful  as  the  Committee 
considers  your  budget.  It  would  particularly  be  helpful  for  me  as 
I  discuss  with  Mr.  Lightfoot  and  the  other  Members  of  the  Commit- 
tee the  funding  levels,  with  which  we  are  going  to  be  faced. 

Mr.  McDonald.  Absolutely. 

Mr.  HOYER.  We  have  to  do  a  lot  of  work  on  this  budget  as  we 
try  to  do  what  I  think  is  essential.  That  is,  as  I  have  said  so  many 
times,  if  we  are  going  to  ask  you  to  do  things,  we  have  to  give  you 
the  resources  to  do  them.  If  we  are  going  to  have  credibility  in  the 
election  process  in  this  country,  you  can't  have  an  agency  that  is 
part  and  parcel  of  that  credibility  not  be  able  to  do  its  work.  We 
are  going  to  see  what  we  can  do  to  work  with  you  on  that,  given 
the  constraints  that  we  have. 

ELECTRONIC  FILING 

What  is  the  status  of  the  implementation  of  the  project  on  elec- 
tronic filing? 

Mr.  McDonald.  Mr.  Chairman,  it  will  certainly  depend  on  what 
this  committee  feels  we  can  or  cannot  do.  In  our  full  testimony,  we 
outline  what  we  think  we  can  accomplish  if  granted  the  full  data 
processing  package. 

I  must  point  out,  however,  that  we  are  not  sure  how  much  time 
and  effort  electronic  filing  will  save  us,  particularly  in  the  short 
run.  As  long  as  the  committee  is  aware  of  that  and  is  comfortable 
with  that,  we  think  it  will  be  fine. 

We  are  not  able,  as  you  know,  to  handle  candidate  reports  from 
either  the  House  or  the  Senate,  because  we  are  not  the  point  of 
entry  for  those  reporting  entities.  Those  would  still  come  to  your 
respective  bodies  first. 

What  we  would  try  to  do  is  work  on  the  larger  political  action 
committees  and  we  would  also  try  to  work  on  the  political  party 
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committees  and  that  would  be  the  first  phase  of  electronic  filing  if 
we  are  able  to  implement  such  a  project. 

I  would  say  that  maybe  more  important  is  an  upgrade  of  our  cur- 
rent computer  system,  which  we  have  also  outlined  in  our  full  testi- 
mony. We  have  requested  funds  for  electronic  filing,  as  was  per- 
ceived by  your  committee  last  year,  and  we  do  think  it  would  cer- 
tainly make  a  difference.  We  currently  use  it  at  the  presidential 
level.  It  took  us  two  election  cycles  to  perfect  that.  We  think  obvi- 
ously with  many  more  committees,  it  will  take  us  a  substantially 
longer  amount  of  time,  but  that  does  not  mean  that  we  wouldn't 
be  able  to  do  that  project. 

So  I  think  it  is  going  to  be  determined  in  total  by  what  your 
Committee  directs  us  to  do. 

ENFORCEMENT 

Mr.  HOYER.  Let  me  go  on  to  the  enforcement  cases  that  you  re- 
cently ruled  closed. 

Mr.  McDonald.  Sure. 

Mr.  HOYER.  Last  year  we  increased  the  funding  by  over  $2  mil- 
lion. Our  expectation  was  that  with  the  additional  44  FTEs  that  we 
provided,  you  would  be  able  to  handle  the  work  load.  Obviously, 
that  was  not  the  case.  Would  you  comment  on  the  137  closed  cases 
as  it  related  to  what  your  capabilities  were? 

Mr.  McDonald.  Absolutely.  I  think  it  is  a  very  important  ques- 
tion. 

We  had  hoped  that  we  would  be  able  to  come  up  to  speed,  but 
let  me  give  you  a  few  statistics  which  I  think  are  fairly  critical. 

In  1988,  we  had  711  respondents;  that  is  people  who  are  cur- 
rently involved  in  cases  with  us.  Today,  and  this  is  after  dropping 
137  cases,  we  still  have  2,366  respondents.  I  might  say,  Mr.  Chair- 
man, that  is  after  we  have  continually  raised  the  thresholds. 

Some  have  suggested  that  the  Commission  is  out  looking  for 
work;  I  assure  you,  that  is  not  the  case.  Two-thirds  of  our  current 
complaints  have  been  externally  generated  and  only  about  one- 
third  have  been  internally  generated  ones;  which  is  almost  the  op- 
posite of  what  it  was  four  years  ago. 

We  have  found  there  has  been  a  much  more  dramatic  impact  on 
the  enforcement  process  than  we  thought  there  would  be. 

Mr.  HOYER.  I  would  be  interested  in  having  the  two-thirds  exter- 
nally generated.  How  mziny  of  those  cases  do  you  dispose  of  in  a 
preliminary  fashion.  In  other  words,  obviously  one  of  the  risks  of 
setting  up  an  agency  like  this  is  that  opponents  of  persons  use  it 
as  a  campaign  tactic  by  saying,  "I  filed  a  complaint  with  FEC 
against  my  opponent." 

Mr.  McDonald.  Absolutely. 

Mr.  Hover.  Which  raises  the  specter  that  there  is  some  smoke 
there  and  there  may  be  some  fire  as  well. 

On  the  other  hand,  it  may  be  a  very  specious  complaint.  I  would 
be  interested  to  know  how  many  of  those  in  a  preliminary  fashion 
you  determine  do  not  have  merit.  I  don't  reedly  know  whether  you 
know  that  ofi"  the  top  of  your  head. 

Mr.  McDonald.  I  will  probably  have  to  ask  our  General  Counsel 
for  the  record. 

Mr.  HOYER.  You  may  submit  that  for  the  record. 
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[The  information  follows:] 


Over  the  period  January  1,  1993  to  January  1,  1994,  116  complaints  were  filed 
with  the  Commission.  Of  those,  the  Commission  disposed  of  26  because  they  set 
forth  allegations  that  were  outside  the  Commission's  jurisdiction  and  28  because 
they  did  not  meet  the  requirements  for  a  properly  filed  complaint.  The  Commission 
also  has  disposed  of  seven  of  those  complaints  at  the  initial  stage  of  the  enforcement 
process.  With  regard  to  six  of  them,  the  Commission  found  that  there  was  no  reason 
to  believe  a  violation  had  occurred  and  for  the  remaining  one,  found  that  there  was 
reason  to  believe  a  violation  had  occurred,  but  determined  to  take  no  further  action 
and  close  the  file  in  the  matter. 

During  the  same  period,  the  Commission  also  made  findings  of  no  reason  to  be- 
lieve a  violation  had  occurred  with  regard  to  an  additional  21  complaints  that  had 
been  filed  prior  to  January  1,  1994.  None  of  these  complaints  were  among  the  137 
matters  that  the  Commission  closed  in  December,  1993. 

Mr.  McDonald.  Let  me  say  a  couple  things  up  front  which  I 
think  are  rather  critical.  One  is,  of  course,  the  Commission  thinks 
you  are  right  and  we  do  try  to  take  that  into  account.  It  is  one  of 
the  reasons  that  we  consistently  have  upped  the  thresholds.  Iron- 
ically, what  happens  is  that  you  can  reach  a  point  where  the 
thresholds  are  too  high  and  the  whole  process  can  become  mean- 
ingless. We  certainly  don't  want  to  be  involved  in  that. 

Mr.  HOYER.  When  you  say  the  thresholds,  for  the  record,  what 
do  you  mean? 

Mr.  McDonald.  Oh,  I  am  sorry.  To  be  succinct,  the  thresholds 
are  the  measure  that  we  are  going  to  use  to  actually  proceed  in  a 
case.  We  want  to  be  sure  the  case  is  one  that  truly  does  have  an 
impact  on  the  process.  We  don't  want  to  spend  a  lot  of  time  on 
things  we  simply  don't  think  are  going  to  have  an  impact  on  the 
process,  and  procedurally  speaking,  we  can  take  care  of  those  cases 
virtually  from  the  outset. 

I  think  it  reflects  less  of  that,  though,  quite  frankly,  than  the 
great  turnover  that  has  occurred.  The  political  battleground  is 
much  more  highly  contested  than  it  has  been  in  some  time  and  I 
think  that  is,  frankly,  more  of  what  you  are  going  to  see. 

Mr.  HoYER.  Ms.  Elliott. 

Ms.  Elliott.  My  point  was  going  to  be  that  we  see  very  few 
cases  where,  by  reading  it,  we  can  dismiss  it  out  of  hand.  We  have 
very  few  of  those,  but  for  others  that  come  close  to  being  spurious, 
we  have  a  lot  of  time  and  resources  invested  before  we  can  make 
that  decision.  So  those  are  the  cases  that  come  in  that  are  nagging 
and  on  the  whole  spectrum  you  would  say  those  are  not  as  impor- 
tant as  these  other  cases. 

Mr.  HOYER.  That  ties  in,  of  course,  with  this.  If  you  have  x  num- 
ber of  resources,  how  do  you  allocate  those  resources  and  how  are 
they  utilized,  as  you  point  out,  in  determining  whether  a  complaint 
is  either  relatively  nonserious  or,  worse,  specious? 

Ms.  Elliott.  Before  dismissing  the  137  cases,  we  developed  a 
priority  system  under  which  we  first  handle  the  high  priority  cases. 
The  cases  that  are  spurious,  or  of  less  importance,  we  think,  will 
fall  out  of  the  system  eventually.  We  will  be  closing  cases  routinely, 
I  would  expect,  because  we  just  don't  have  the  personnel  to  handle 
them. 

Mr.  Potter.  Mr.  Chairman,  I  would  like  to  add  to  that. 

Mr.  Hover.  Mr.  Potter. 

Mr.  Potter.  It  is  important  to  note  that  the  initial  decision  of 
how  we  handle  cases  that  are  filed  with  us  is  not  within  our  discre- 
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tion.  The  statute  specifies  that  if  a  complaint  is  filed,  we  have  to 
forward  it  to  the  person  who  the  complaint  has  been  made  against. 
They  have  a  period  of  time  to  file  a  formal  response.  Then  our  staff 
has  to  take  the  complainant  response,  analyze  it  and  present  a 
written  recommendation  to  the  Commission. 

At  that  stage,  if  we  determine  that  it  is  either  a  minor  technical 
violation,  not  worth  pursuing,  or  indeed  a  frivolous  complaint  and 
there  is  no  violation,  we  can  close  the  case,  but  that  is  fairly  far 
into  the  process  in  terms  of  our  staff  time,  and  that  is  something 
we  don't  currently  have  any  discretion  to  deal  with.  We  have  to  go 
that  far  and  have  the  formal  vote  to  find  no  reason  to  believe,  close 
the  file,  and  send  the  additional  letters  after  the  initial  investiga- 
tion. 

So  the  statute  doesn't  give  us  the  flexibility  to  look  at  something 
on  its  face  and  say  we  are  not  going  to  proceed  at  all. 

Mr.  HOYER.  We  need  to  pursue  that. 

Mr.  McDonald.  I  understand. 

Mr.  HOYER.  There  are  obviously  serious  violations  that  ought  to 
be  looked  at  and  ought  to  be  taking  up  your  time  and  resources. 
On  the  other  hand,  there  are  complaints,  as  you  pointed  out,  where 
it  is  difficult  to  make  that  judgment. 

Mr.  Darden,  do  you  have  any  questions? 

EX  OFFICIOS  AT  FEC 

Mr.  Darden.  Just  a  few.  I  want  to  welcome  Mr.  Potter,  Mr. 
McDonald,  Ms.  Elliott  here.  Thank  you  for  coming  down.  And  we 
also  are  very  aware  of  the  growing  work  load  that  you  have.  As  you 
say,  the  political  climate  does  become  more  contentious  out  there 
and  it  creates  more  work  for  you. 

I  was  interested,  what  is  the  status  of  the  Representatives  of  the 
House  and  the  status  in  their  positions?  I  remember  there  was 
some  legal  controversy  over  there  and  where  does  that  stand  now? 

Mr.  McDonald.  The  Senate,  for  some  time,  has  not  had  a  rep- 
resentative at  our  agency.  I  don't  know  whether — does  it  coincide 
with  the  case — I  guess  it  preceded  the  case. 

Mr.  Darden.  Since  someone  filed  that? 

Mr.  McDonald.  That  is  right,  whereby — well,  no.  Did  David 
Gartner  go  back?  He  came  back  a  short  time  and  then  retired.  The 
Senate  seat  has  not  been  filled  for  some  time. 

As  you  may  know,  we  have  appealed  the  National  Rifle  Associa- 
tion case  to  the  Supreme  Court,  and  are  waiting  to  hear  from  the 
Court. 

The  House  still  has  a  representative  there,  but  he  is  unable  to 
participate  in  any  of  the  proceedings  and  does  not  have  access  to 
any  of  the  files. 

Mr.  Darden.  I  don't  want  to  create  any  dissension  here,  but  is 
this  a  useful  position  or  is  there  another  way  this  could  be  han- 
dled? 

Mr.  McDonald.  I  will  leave  that  up  to  the  judgment  of  the 
House. 

Mr.  Darden.  Okay.  I  believe  that  is  all  I  have. 

GSA  rent 
Mr.  HOYER.  That  is  a  wise  answer. 
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GSA  rent,  somewhat  a  mundane  question,  but  the  administration 
is  claiming  a  total  savings  of  $207  million  in  GSA  rental  costs. 

Does  your  budget  reflect  a  reduction  in  rent? 

Mr.  McDonald.  I  would  have  to  ask  the  Chief  of  Staff.  I  think 
it  is  going  up,  but  I  would  have  to  ask  John  Surina. 

Mr.  Surina.  We  did  not  find  out  until  after  the  budget  had  been 
submitted  that  GSA  was  going  to  lower  the  market  based  rents — 
we  understand  about  $100,000  for  our  agency  at  its  present  floor 
space  level. 

Mr.  HOYER.  Where  are  you  located  now? 

Ms.  Elliott.  999  E  Street,  Northwest,  the  home  of  the  Hard 
Rock  Cafe. 

Mr.  HOYER.  It  seems  to  me  like  you  have  that  line  down  pretty 
pat. 

Mr.  McDonald.  Right  across  from  the  FBI,  right  next  to  the 
Ford's  Theater,  but  Hard  Rock  clearly  wins  out  over  the 

Mr.  Darden.  Planet  Holl5rwood  right  now. 

Mr.  McDonald.  We  think  they  all  followed  us  down  there — that 
is  what  we  believe. 

Mr.  HOYER.  You  ought  to  ask  for  equal  time  on  the  T-shirts.  The 
Hard  Rock  FEC. 

So  $100,000  would  be — would  be  your  savings  if  in  fact  the  same 
formula  applied  to  you  folks,  do  you  think? 

Mr.  Surina.  Yes,  sir. 

PRESIDENTIAL  ELECTION  CAMPAIGN  FUND 

Mr.  HOYER.  Let  me  ask  about  Presidential  election  funding.  We 
had  extensive  discussions  last  year  about  the  shrinking  pool  of  pub- 
lic funds.  Last  year,  there  was  an  increase  in  the  checkoff  from  $1 
to  $3.  Do  you  believe  this  will  increase  the  fund?  Obviously,  we 
haven't  had  experience  yet,  but  what  are  your  projections? 

Mr.  McDonald.  Well,  I  think  it  is  too  early  to  tell,  but  I  think 
it  is  going  to  have  a  dramatic  impact,  at  least  initially.  We  think 
it  is  going  to  be  exceedingly  helpful. 

Do  we  have  the  projections  here  that  we  have  done?  If  you  don't 
mind,  Mr.  Chairman,  I  will  submit  them  for  the  record. 

Let  me  just  say  to  you  in  the  general  sense  that  I  think  it  is  fair- 
ly dramatic.  You  know,  obviously,  it  would  depend  on  the  participa- 
tion, and  as  we  discussed  last  year  in  this  hearing,  our  participa- 
tion over  the  years  has  gone  down,  but  I  would  think  that  if  we 
are  anywhere  in  the  ballpark,  we  ought  to  be  in  pretty  good  shape. 

[The  information  follows:] 

In  further  response  to  your  question,  the  primary  reason  for  the  shrinking  pool 
of  public  funds  for  Presidential  Elections  was  not  the  declining  rate  of  taxpayer  par- 
ticipation in  the  checkoff,  but  rather  that  pay  outs  had  increased  threefold  since  the 
law  was  enacted  because  they  are  indexed  for  inflation  whereas  the  dollar  checkoff 
remained  static.  The  increase  in  the  value  of  the  checkoff  will  most  certainly  in- 
crease the  fund,  but  more  than  likely  not  proportionately.  Participation  in  the  check- 
off has  declined  over  the  past  several  years  for  many  reasons,  including  a  limited 
understanding  of  the  program,  declining  support  for  politics  in  general,  as  well  as 
structural  changes  in  the  tax  system,  and  we  expect  that  general  pattern  to  con- 
tinue. While  the  change  to  $3  may  exacerbate  this  somewhat,  it  is  far  too  early  to 
take  a  reading  on  this  year's  rate  of  participation. 

Mr.  HoYER.  One  of  the  problems  with  the  fund  at  this  point  in 
time — is  that  requirements  are  convention  funded  first. 
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Mr.  McDonald.  Yes,  and  then  you  would  go  to  the  nominees  of 
the  two  parties  and  then  if  you  had  a  shortage  of  funds,  you  would 
go  back  and  reallocate  the  primary  system. 

Mr.  HOYER.  So  you  make  the  projections  on  what  the  conventions 
will  cost,  and  then  what  the  nominees  will  get.  When  do  you  make 
that  judgment? 

Mr.  McDonald.  It  actually  is  based  on  the  cost-of-living  index. 
It  always  has  been  tied  to  that. 

Mr.  HoYER.  So  you  will  have  a  pool  for  the  nominees,  a  pool  for 
the  convention,  and  then  you  will  allocate  the  percentage  of  reim- 
bursement to  primary  contenders. 

Mr.  McDonald.  If  there  were  to  be  a  shortfall — we  don't  antici- 
pate there  will  be  one — ^but  in  1992,  as  you  indicated,  in  fact,  before 
this  committee,  we  were  in  fairly  dire  straits,  and  I  think  that 
under  the  worst  case  scenario,  that  is  how  you  would  have  to  work. 

GENERAL  BUDGETARY  COMMENTS 

Mr.  HOYER.  This  is  the  last  question  I  am  going  to  ask.  As  you 
heard,  we  have  five  agencies  that  we  are  hearing  from  this  morn- 
ing, so  we  need  to  cut  this  short. 

Mr.  McDonald.  I  understand. 

Mr.  HOYER.  Mr.  Lightfoot,  myself,  other  Members  of  the  Commit- 
tee are  going  to  spend  a  lot  of  time  on  this  budget.  I  don't  want 
the  brevity  of  the  hearing,  which  is  going  to  be  relatively  brief,  to 
confuse  you  on  that  point. 

NATIONAL  VOTER  REGISTRATION  ACT 

Let  me  ask  my  last  question  and  then  I  am  going  to  submit  some 
other  questions  on  the  performance  measurements,  which  is  going 
to  be  critical  for  you  and  for  every  other  agency. 

The  motor  voter  registration  legislation  did  not  have  a  large  im- 
pact on  FEC's  current  work  load  because  the  implementation  oc- 
curs in  1994.  What  will  be  the  financial  effect  of  this  legislation  in 
1995,  and  are  those  funds  included  in  your  1995  budget  request? 

Mr.  McDonald.  They  are,  and  it  would  be  about  one  FTE  is 
what  we  estimate. 

Mr.  HoYER.  One  FTE? 

Mr.  McDonald.  Yes.  We  don't  feel  that  it  will  have  a  great  im- 
pact on  us.  As  you  know,  our  assignment  is  to  devise  a  national 
mail  voter  registration  form.  We  have  issued  a  draft  notice  of  Pro- 
posed Rulemaking  and  have  asked  for  comments.  Again  I  don't 
think  it  will  impact  upon  us  to  any  great  extent. 

[Clerk's  note. — ^The  FEC  provided  the  following  additional  in- 
formation:] 

The  Commission's  role  in  implementing  the  National  Voter  Registration  Act  is 
limited  to  formulating  the  national  mail-in  voter  registration  form  and  devising  and 
operating  a  reporting  system  whereby  states  will  report  on  the  efficacy  of  the  new 
voter  registration  processes  mandated  in  this  Act.  In  1993,  we  commenced  this  proc- 
ess by  organizing  a  panel  of  interested  parties  to  help  implement  the  system  and 
held  several  regional  meetings  with  state  and  local  election  officials.  In  1994,  we  are 
engaged  in  the  rulemaking  to  specify  the  content  and  format  of  the  mail-in  voter 
registration  form  and  the  statistical  reporting  forms.  In  1995  and  thereafter,  our 
role  will  be  limited  to  collecting  the  data  to  report  to  Congress  and  to  assisting  the 
election  community  by  developing  and  exchanging  technical  information  on  the  var- 
ious registration  systems  installed  in  the  states.  This  latter  role  is  the  traditional 
service  performed  by  our  Clearinghouse  on  Election  Administration.  Throughout 
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this  implementation  process  and  on  into  the  future,  the  Commission  does  not  foresee 
this  law  requiring  more  than  one  FTE  staff  person  and  a  limited  amount  of  money 
for  directly  related  travel  and  printing. 

Mr.  HOYER.  I  will  submit  the  other  questions  for  the  record. 

Mr.  Lightfoot. 

Mr.  Lightfoot.  Thank  you,  Mr.  Chairman,  and  quite  frankly, 
you  pretty  well  covered  most  of  the  things  we  were  interested  with, 
the  motor  voter  in  particular,  and  your  ability  to  deal  with  the 
work  load  you  have  over  there  with  the  folks  that  you  have  on 
hand,  so  I  will  yield  my  time  and  if  we  have  any  questions,  we  will 
just  submit  them  for  the  record. 

Mr.  HOYER.  Mr.  Darden,  do  you  have  any  more  questions? 

Mr.  Darden.  Only  one  matter  I  want  to  talk  about  and  this  will 
be  very  brief. 

Mr.  HOYER.  He  talks  a  lot  like  you,  Mr.  McDonald. 

Mr.  McDonald.  I  didn't  bring  up  quick  trips  this  year.  I  want 
to  be  clear  about  that. 

CAMPAIGN  REFORM  IMPACT 

Mr.  Darden.  That  is  right.  In  the  unlikely  event  that  legislation 
is  passed  which  will  require  a  checkoff  of  some  t3T)e  for  congres- 
sional campaigns,  do  you  have  a  contingency  plan  in  place  about 
what  it  would  take  in  terms  of  personnel  and  so  forth? 

Mr.  McDonald.  To  be  honest.  Congressman,  it  will  depend  on 
what  the  final  product  looks  like  as  to  what  we  will  come  back  and 
request.  It  is  simply  too  difficult  to  speculate. 

Mr.  Darden.  Is  it  safe  to  say  that  in  the  unlikely  event  that  we 
pass  legislation  which  does  require  a  checkoff  for  congressional 
campaigns,  it  would  rather  severely  impact  your  operation  and  re- 
quire additional  folks? 

Mr.  McDonald.  First  of  all,  without  question,  it  will  require  ad- 
ditional staff.  I  am  not  sure  that  I  would  want  to  go  so  far  as  to 
say  it  will  severely  impact.  Let  me  explain  to  you  why  it  may  be 
decidedly  different  in  one  sense  from  the  presidential,  and  I  think 
it  is  a  very  important  question  to  ask. 

There  is  a  big  difference  between  a  national  campaign  and  a  con- 
gressional campaign  or  a  Senatorial  campaign  Statewide.  An  in- 
credible amount  of  our  time  is  spent — and  Chairman  Hoyer  asked 
this  at  the  authorization  hearings,  and  there  is  some  information 
we  wanted  to  submit  to  him — on  requirements  tied  to  the  presi- 
dential system  that  we  would  like  to  see  changed  which  we  think 
would  not  adversely  impact  the  system,  yet  at  the  same  time  free 
up  a  number  of  our  resources. 

I  don't  for  a  moment  claim  to  have  any  idea  what  the  ultimate 
impact  will  be,  other  than  to  say  to  you,  I  think  it  would  be  signifi- 
cantly different  for  a  variety  of  reasons,  first  and  foremost.  I  don't 
think  it  would  be  as  complex  in  one  sense,  at  least  in  the  national 
sense,  and,  secondly,  I  would  assume  that  all  these  built-in  difficul- 
ties that  you  have  had  before  may  not  apply.  I  don't  really  know 
without  seeing  what  the  context  will  be.  Would  it  impact  our  per- 
sonnel? Absolutely.  No  question  about  it. 

Mr.  Darden.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 
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CONCLUSION 


Mr.  HOYER.  You  are  most  welcome. 

Any  further  questions?  If  not,  as  I  say,  we  are  going  to  do  a  lot 
of  work  between  now  and  when  we  mark  up  in  early  May  to  deter- 
mine how  we  can  give  you  the  resources  to  do  your  job  within  the 
funds  that  we  have  available.  We  think  that  is  important.  If  we 
can't  give  you  all  the  resources,  frankly,  we  should  give  you  some 
direction  in  the  report  language  as  to  what  we  think  you  can't  af- 
ford to  do.  So  that,  in  effect,  you  can  respond,  look,  the  Committee 
didn't  have  the  money  but  they  also  said  they  understood  we 
couldn't  do  X,  Y,  and  Z. 

We  will  want  to  work  with  Mr.  Swift  and  Mr.  Livingston  and 
others  to  have  that  sort  of  broad-based  consensus  on  that  issue, 
which  I  think  would  be  helpful  to  you  and  for  the  American  public. 

Mr.  McDonald.  Thank  you,  Mr.  Chairman.  We  appreciate  the 
opportunity. 

[The  questions  for  the  record  and  budget  justification  materials 
follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  COMMITTEE 

BUDGETARY  PRIORITIES 

Question.   During  the  House  Administration  Subcommittee  on 
Elections  testimony  last  week,  I  raised  the  question: 

If  you  were  managing  your  resources  without  the  requirements 
to  do  everything  or  at  least  attempt  to  do  everything  and  if  you 
received  the  resources  OMB  gave  you,  what  activities  would  be 
priorities? 

Answer.   First,  as  OMB  staff  made  clear  in  staff  discussions 
recently,  no  agency  receives  the  resources  sufficient  "to  do 
everything."   As  they  pointed  out,  there  are  always  contingencies 
and  unknowns,  and  no  agency  ever  is  totally  funded  adequately  to 
accomplish  everything.   That  aside,  the  Commission's  response  to 
this  question  is  dependent  upon  the  nature  of  the  OMB  funding 
level.   If  there  are  no  restrictions  on  the  allocation  of  the  full 
$27,216,000  and  no  limitations  on  FTE  below  320  FTE  authorized  in 
FY  1994,  the  Commission  would  clearly  maintain  existing  (FY  1994 
authorized)  staffing  levels  at  320  FTE.   This  would  leave 
approximately  $800,000  for  either  electronic  filing  and/or  ADP 
enhancement  projects. 

The  Commission's  first  priority  is  to  maintain  staffing 
levels  authorized  in  FY  1994.   As  stated  in  our  testimony  and 
justification,  FY  1994  represented  the  first  real  increase  in 
staffing  for  most  disclosure  and  informational  offices  since  the 
1988  elections,  despite  a  massive  increase  in  campaign  finance 
activity  and  the  Commission's  resulting  workloads  since  that  time. 
Previous  Commission  budget  requests  placed  a  priority  on  securing 
additional  audit  staff  to  improve  timeliness  of  the  audits  of 
Presidential,  publicly  funded  campaigns  from  1992  compared  to  the 
audits  in  1988.   The  Commission  also  placed  a  priority  on  securing 
additional  enforcement  staff,  as  well  as  a  small  increase  in 
Reports  Analysis  (RAD)  reports  review  staff  in  FY  1993.   During 
the  period  from  the  1988  elections  to  the  1992  elections,  the 
Commission  also  was  required  to  absorb  a  two-person  IG  office 
within  existing  FTE  ceilings.   As  a  result,  most  informational  and 
disclosure  operations  were  operating  with  the  same  or  even  less 
staff  during  that  time  period.   Therefore,  the  Commission 
requested  additional  staff  for  these  informational  and  disclosure 
offices  in  FY  1994,  in  addition  to  more  resources  for  reports 
review  and  enforcement. 

Finally,  the  FY  1994  appropriations  did  not  provide  for  the 
January  1,  1994  locality  pay  adjustment.   This  effectively  cost 
the  Commission  about  20  FTE  from  the  320  FTE  authorized  for  FY 
1994.   Based  upon  directions  from  the  Chairman  of  the  House 
Administration  Subcommittee  on  Elections,  the  Commission's  FY  1995 
Budget  Request  is  sufficient  to  pay  for  the  true,  full  costs  of 
320  FTE  at  our  base  request.   This  includes  annualizing  the 
January  1,  1994,  locality  pay  adjustment,  and  provides  for  a 
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locality  pay  adjustment  and  COLA  increase  in  January  1,  1995, 
based  on  currently  available  economic  and  pay  indicators  (see 
Attachment  1,  our  December  9,  1993,  letter  to  0MB  Director  Panetta 
adjusting  our  FY  1995  Request  from  $29,828,000  to  $31,793,000  to 
cover  these  items.) 

If  the  projected  January  1995  pay  adjustments  do  not  occur, 
either  at  all  or  at  lesser  amounts,  the  Commission  could  fund  the 
full  320  FTE,  plus  expend  additional  sums  over  $800,000  on  the 
electronic  filing  and/or  the  ADP  enhancement  programs.   However, 
the  priority  would  remain  staffing  at  least  320  FTE  first,  then 
the  electronic  filing  and  ADP  programs. 

OHB  LEVEL 

Question.   Have  you  had  the  opportunity  to  do  the  analysis  of 
what  you  think  you  can  do  with  the  resources  that  are  provided  at 
0MB  levels? 

Answer.   Clearly,  an  allocation  of  $4  million  of  the  0MB 
budget  amount  of  $27,216,000  would  have  a  significantly  harmful 
impact  on  Commission  programs. 

If  the  $27,216,000  is  limited  by  the  requirement  to  expend  $4 
million  on  electronic  filing  and  ADP  enhancement,  the  Commission 
believes  that  we  can  only  fund  276  FTE,  which  effectively 
represents  269  FTE  for  existing  programs,  plus  7  FTE  for  the  two 
projects.   This,  of  course,  assumes  the  1995  pay  adjustments  as 
provided  for  in  our  FY  1995  Budget  Request.   The  Commission  would 
have  two  choices:   one  being  freeze  hiring  across-the-board,  use 
attrition  where  possible,  and  general  RiF's  if  necessary,  but 
reduce  staffing  throughout  all  operations.   Of  course,  such  a 
course  degrades  programs  generally  throughout  the  Commission,  and 
attrition  can  affect  offices  in  a  random,  uneven  manner.   If  an 
across-the-board  approach  was  implemented,  the  "shares"  of  the  FTE 
reduction  would  be  as  indicated  in  the  following  chart,  using  the 
percentage  of  FTE  approach.   Note  that  Data  Systems  would  be 
reduced  by  a  percentage  share  of  5.6  FTE,  but  then  increased  by  7 
FTE  for  the  two  projects,  for  a  final  increase  of  1.4  FTE,  hence 
the  negative  "reduction"  of  1.4  FTE  indicated  in  the  chart. 

The  other  choice  would  be  to  make  selective  reductions  in 
specific  programs,  with  the  basic  choices  being:   enforcement  and 
compliance;  disclosure;  informational  and  outreach;  and 
administrative  and  management.   It  is  assumed  that  the 
presidential  public  funding  programs  must  be  implemented. 

In  FY  1986,  faced  with  the  GRH  reductions,  the  Commission 
instituted  a  hiring  freeze  across-the-board,  and  eliminated  some 
specific  programs  or  functions,  an  approach  that  involved  a 
combination  of  general  staff  hiring  freezes  and  targeted 
reductions.   The  major  function  eliminated  involved  data 
processing,  specifically  individual  contributions  which  were  not 
entered  into  the  computerized  Disclosure  data  base  at  any  amount. 
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FEC  REQUESTED  LEVEL 

Question.   What  can  you  do  at  the  levels  you  suggest? 

Answer.   The  Commission's  request  maintains  the  authorized 
staffing  level  from  FY  1994  and  pays  for  the  full  cost  of  all  320 
FTE.   As  stated,  this  reflects  the  first  real  increase  for  most 
disclosure  and  informational  programs  since  the  1988  elections, 
and  we  anticipate  another  highly  competitive  congressional 
election  in  1994;  and  a  very  competitive  1996  presidential 
election  in  the  Republican  primary.   As  a  result,  the  Commission 
must  have  the  staff  sufficient  to  avoid  the  delays  encountered  in 
processing  the  1992  election  cycle  data  and  reports  review,  as 
well  as  enforcement,  created  by  record  workloads  and  static 
staffing  in  FY  1992  and  1993  for  most  Commission  programs. 

As  set  forth  in  our  Budget  Request  and  testimony,  our  full 
request  builds  upon  the  fully  funded  320  FTE  with  the  following 
additional  items: 

—  Ten  FTE  in  the  Audit  Division  to  provide  for  temporary 
staff  to  process  presidential  matching  fund  submissions 
in  FY  1995  for  payment  in  early  1996,  and  permanent 
staff  to  replace  GAO  auditors  loaned  to  the  Commission 
without  cost  in  the  1984,  1988,  and  1992  elections,  but 
which  are  no  longer  available.   Roughly  six  FTE  of  the 
10  go  for  the  public  funding  programs,  with  the 
remaining  four  dedicated  to  maintaining  a  Title  2  audit 
program  in  presidential  election  years.   The  current  2 
U.S.C.  438(b)  audits  are  virtually  eliminated  during 
presidential  election  cycles. 

—  Six  FTE  for  enforcement  actions  and  audit  review  of  the 
Title  2  audits  performed  as  outlined  above. 

Four  FTE  for  the  enforcement  of  the  $25,000  total 
contribution  limitation,  including  2  FTE  each  in  Reports 
Analysis  and  OGC,  to  handle  15  to  20  cases. 

—  Seven  FTE  and  $3.5  million  in  contract  and  other  admin- 
istrative costs  for  the  electronic  filing  and  ADP  en- 
hance enhancement  programs,  suggested  by  the 
Commission's  oversight  and  appropriations  committees  at 
the  FY  1994  hearings.   Total  cost  of  roughly  $4  million 
for  both  projects. 

The  Commission  places  the  higher  priority  on  the  20  FTE 
requested  for  the  presidential  public  funding  programs,  the  Title 
2  audit  and  enforcement  program  and  the  $25,000  limit  enforcement 
program.   The  request  for  the  electronic  filing  and  ADP  enhance- 
ment programs  is  in  response  to  congressional  urges  at  the  1993 
hearings.   The  Commission  places  first  priority  on  maintaining 
the  320  FTE  staff  requested  to  continue  ongoing  operations, 
covering  the  full  cost  of  the  320  FTE  authorized  in  FY  1994. 
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PROGRAM  CUTS 

Question.   If  you  don't  get  the  funds  at  your  suggested 
levels,  what  ought  not  to  be  done? 

Answer.   The  Conunission  believes  that  all  current  operations 
have  an  underpinning  in  statutory  requirements,  if  not  a  direct 
statutory  mandate.   For  example,  the  Commission  could  not  meet  the 
requirements  to  maintain  current,  timely  indexes  of  documents 
filed  and  total  receipts  and  expenditures  for  committees  filing 
without  our  ADP  system  and  the  disclosure  database.   Actually, 
enforcing  any  of  the  contribution  limitations  of  the  FECA, 
especially  the  $25,000  annual  contribution  limitation,  would  be 
very  difficult  without  the  use  of  computers.   Yet  the  FECA  does 
not  mandate  that  the  Commission  computerize  its  operations. 

As  mentioned,  the  Commission  stopped  entering  individual 
contributions  into  the  database  during  the  1986  election  cycle 
because  this  entry  is  not  specifically  mandated  by  law.   The 
Commission  faced  a  fire  storm  of  criticism  over  this  action.   Such 
an  action  was  considered  by  many  to  be  adverse  to  the  full 
disclosure  of  campaign  finance  activity  for  the  1986  election 
cycle.   The  Commission  was  able  to  recapture  the  data  later  and 
avoid  serious  disruptions  to  enforcement  and  other  functions. 
However,  given  the  past  reaction,  the  Commission  would  be 
reluctant  to  undertake  a  similar  course  of  action  again. 

The  most  compelling  case  could  be  made  that  Commission 
outreach  efforts  are  not  mandated  by  the  FECA.   This  includes  the 
publication  of  the  newsletter  the  Record,  and  several  guides, 
brochures,  videos,  and  other  information  tools.   It  also  includes 
making  copies  of  the  FECA  and  Commission  Regulations  and  the 
reporting  forms  readily  available  to  the  regulated  community.   It 
further  includes  our  toll-free  800  phone  lines,  and  pre-reporting 
date  mailings  of  instructions  and  forms  to  filers.   Finally,  it 
includes  FEC  sponsored  workshops  and  seminars  to  assist  filers  in 
understanding  the  FECA  and  their  filing  requirements. 

This  program  is  not  directly  mandated  by  law.   Nevertheless, 
it  provides  for  informational  and  educational  efforts  which  can 
avoid  more  costly  enforcement  and/or  audit  problems  in  the  future. 
It  also  enhances  proper  and  full  disclosure  of  campaign  finance 
activity  by  assisting  the  filers  to  understand  the  FECA  and  their 
disclosure  responsibilities.   Furthermore,  it  provides  the  public 
and  the  regulated  community  a  chance  for  feedback  on  Commission 
activities,  and  a  measure  of  our  performance  in  explaining  the 
FECA  to  the  regulated  community. 

In  conclusion,  there  are  no  single  programs  or  areas  in  which 
$4  million  can  readily  be  "found"  to  offset  a  requirement  that  the 
Commission  expend  a  full  $4  million  on  ADP  enhancement  and 
electronic  filing  within  the  0MB  level  of  $27,216,000.   Further 
raising  enforcement  thresholds  jeopardizes  the  basic  enforcement 
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of  the  FECA,  without  which  full,  true  disclosure  cannot  be 
obtained. 

For  the  Subconunittee' s  information,  without  prioritizing  the 
programs,  a  programmatic  analysis  of  Commission  programs  follows, 
based  on  major  Commission  "objectives." 


1058 


^ 

g 

1 

i 

1 

9? 

m 

0. 

i 

11. 

i 

i 

1 

o 

a> 
cm' 

z 

i 

o 

o 

z 
< 

0. 

^ 

g 

rg 

g 

to 

CD 

S 

s 

o 

CO 
(D 
CO* 

?^ 

co" 

^ 

^ 

i 

i 

5? 

> 
o 

2 

UJ 

o 

§ 

m 
S 

§ 

CO 
CO 

1 

CM 

cm" 

s 

CD* 

i 

j? 

i 

S5 

§ 

UJ 
Q 
> 

z 
Q 

1 

i 

s 

o 

o 

3 

o 

OJ 

CO 

o 

1 

CM 

i 

" 

O 

UJ 

a: 

3 

2 

S! 

a 
s 

5 

1 

en 
o 

^ 

o 
in 

o 

CM 

Oi 

cm" 

3 

o 

a 

? 
s 

o 

Ok 

CM 
O 

s 

CM* 

s 

CM 

CD 

5 

to 

9 

CO 
CO 

i 

i 

CM 
CM 

5 

s 

CM 

1 

UJ 

o 

> 

a 

z 

9 

t 

o 

3 
< 

1 

z 
ir 

1 

— 1 

UJ 

3 

8 

UJ 

O 

3 

o 

I 

i 

1 

tn 

>■ 
tn 

2 

IT 

3 

O 

o 

-J 
o 

< 

a: 

2 

LU 
(C 

o 

UJ 

cc 

Q 

U. 

(0 

2 
o 

0. 

z 

1 

UJ 

o 

UJ 
UJ 

' 

Q 

8 

UJ 

o 

u. 

o 

^ 
^ 

i 


CO 


o 

UJ 

2 
o 

o 

Q 


1059 


t 

Q 

> 

Q 

z 

1  < 

1- 

Q 
i 

Z 

2 

z 

—1 

LU 

3 

o 
o 

_j 

z 
o 

UJ 
U) 

o 

I 

i 

UJ 

d 

(0 

i 

-nr 

8 

o 

— 1 
m 

05 

55 

> 

z 
< 

lU 

o 

UJ 

o 

i 

Q 

a. 

—1 

UJ 

z 
z 

IE 

25 

LU 

o 

LU 
UJ 

* 

s 
s 

UJ 

O 
t 

o 
o 

O 

t 

" 

1 

i 

1 

^ 

O 

S 

1 

CM 

1 

1 

O 

S 

CM 

1_ 

CM 

i 


CO 
Ul 

> 

§ 

o 

>- 
to 


o 

CD 


1060 


WORKLOAD  INDICATORS  AND  STAFFING  ISSUES 

ENFORCEMENT  PRIORITY  SYSTEM 

Question.   As  I  stated  in  my  January  24  letter  to  you,  the 
House  and  Senate  provided  the  FY  1994  FEC  request  of  523,564,000 
and  320  FTEs  which  was  $2.4  million  and  44  FTEs  above  the 
President's  request.   Despite  this,  in  December  of  last  year  you 
closed  137  enforcement  cases  without  further  action. 

What  was  the  rationale  for  closing  these  cases  and  why  was 
the  appropriation  not  sufficient  to  handle  the  workload? 

Answer.   Our  situation  is  that  we  have  an  explosive  and 
unanticipated  caseload  creating  more  enforcement  matters  (both 
before  and  after  deciding  to  take  no  further  action  on  the  137 
cases)  than  we  have  staff  to  handle  those  matters.   Our 
enforcement  prioritization  system  is  an  effort  to  address  this 
reality  by  allowing  us  to  focus  our  resources  on  our  more 
important  cases  and  dismiss  cases  that  we  do  not  have  the  staff 
resources  to  handle,  or  which  may  not  warrant  an  enforcement 
proceeding.   For  instance,  some  of  the  137  cases  we  dropped  may 
not  have  been  worth  pursuing  even  if  staff  had  been  available.   To 
be  effective,  any  enforcement  program  must  allow  the  Commission  to 
make  these  types  of  judgments. 

The  management  approach  we  adopted  to  address  our  enforcement 
backlog,  including  case  closings,  was  developed  and  set  in  motion 
prior  to  actual  receipt  of  our  budget  increase  for  fiscal  year 
1994.   However,  our  long-range  plan  always  was  to  simultaneously 
seek  increased  resources  for  fiscal  year  1994,  and  beyond,  to 
ensure  that  the  prioritized  enforcement  system  handled  cases  more 
expeditiously  than  the  Commission  has  in  the  past.   In  particular, 
we  have  established  shorter  target  deadlines  for  completion  of 
cases.   To  continue  to  improve  we  need  both  the  prioritization 
system  and  increased  resources. 

We  expressed  our  intention  to  "clear  out"  the  relatively  less 
important  cases  and  adopt  a  prioritization  plan  on  page  15  of  our 
fiscal  year  1994  justification  testimony  before  your  Committee 
wherein  we  noted: 


The  Counsel's  Office  is  also  working  to  revise  existing 
thresholds  and  institute  a  better  "prioritization" 
system,  with  the  aim  of  clearing  out  the  backlog  of 
cases  to  focus  limited  resources  on  the  cases  with  the 
most  significant  consequences  with  regard  to  compliance 
with  the  FECA.   Once  the  enforcement  caseload  is 
prioritized  and  cleared  out,  the  additional  staff 
members  are  necessary  to  handle  the  remaining  cases  in  a 
timely  fashion  and  to  ensure  that  large  backlogs  do  not 
begin  to  recur. 
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At  the  time  of  our  1994  budget  hearing  before  your 
Committee,  the  Commission  had  approved  general  ranking 
criteria  and  had  begun  the  process  of  evaluating  each  case  on 
the  docket,  ranking  them  in  order,  and  preparing  to  take  no 
further  action  on  the  most  stale  cases  and  those  of  the 
lowest  priority.   The  Commission  also  had  begun  reassigning 
and  targeting  the  matters  that  passed  the  priority  test.   In 
the  months  that  followed,  the  case  files  of  the  stale  and 
lower  priority  matters  were  expunged  of  confidential 
materials  and  prepared  for  public  release,  and  final  voting 
documents  were  prepared  for  Commission  action.   In  sum,  the 
decision  to  prioritize  cases  and  close  many  occurred  in 
fiscal  year  1993,  before  the  authorization  of  new  resources 
for  fiscal  year  1994.   We  moved  forward  on  the  assumption 
that,  in  addition,  new  resources  would  be  needed  to  process 
the  remaining  workload  efficiently. 

A  second  factor  affecting  our  current  and  future  budget 
planning  and  resource  allocation  is  the  D.C.  Circuit's 
decision  in  FEC  v.  NRA  indicating  that  pending  enforcement 
actions  could  not  be  pursued  because  of  the  presence  of 
non-voting  ex  officio  members  on  the  Commission.   Our  entire 
enforcement  caseload  has  been  severely  disrupted,  and 
significant  professional  staff  time  has  been  diverted  to 
address  the  ramifications  of  this  ruling.   The  Commission  has 
petitioned  the  Supreme  Court  for  a  writ  of  certiorari  on  this 
matter.   In  the  interim,  however,  virtually  all  of  our 
pending  cases  have  required  additional  analysis  and 
Commission  action  to  protect  them  from  challenge  on 
constitutional  grounds  as  a  result  of  this  decision.   This 
effort  has  consumed  considerable  attorney  time.   The  full 
extent  of  the  disruption  to  our  enforcement  process  caused  by 
the  NRA  case  is  still  unknown.   At  the  very  least  it  has  set 
us  back  months  in  the  handling  of  our  caseload. 

A  third  element  of  our  budget  predicament  concerns  the 
actual  workload  situation  we  face.   Immediately  after 
dismissing  the  137  cases,  we  still  had  more  cases  pending  at 
this  point  in  a  cycle  than  at  any  comparable  point  in  the 
past  decade  (see  the  following  line  graph).   Since  then,  a 
surge  of  new  complaints  has  made  matters  worse.   As  of  the 
end  of  last  month,  approximately  161  matters  are  actively 
being  worked  on,  but  another  227  are  still  awaiting 
assignment  to  an  attorney  because  all  available  case  slots 
are  currently  filled.   Some  of  these  227  cases  awaiting 
assignment  will  be  closed  without  further  action  under  our 
new  prioritization  system,  but  the  vast  majority  will  merit 
assignment  to  an  attorney,  investigation,  and  resolution  by 
the  Commission.   Finally,  the  69%  increase  in  candidates  for 
the  1992  election  cycle  has  resulted  in  a  significant 
increase  in  the  number  of  new  internally-generated  matters  as 
the  Commission's  staff  completes  reviews  of  reports  from  that 
cycle. 
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Finally,  as  you  are  aware,  the  Commission's  obligation 
to  absorb  the  locality  pay  increase  has  significantly 
affected  our  ability  to  hire  the  additional  staff  your 
Committee  authorized  for  fiscal  year  1994.   The  increment  of 
47  new  FTE  effectively  was  cut  in  half  as  a  result  of  this 
obligation.   Consequently,  we  have  spread  out  our  recruitment 
over  the  fiscal  year.   Our  on-board  strength  will  not  match 
our  320  FTE  ceiling  until  the  close  of  fiscal  year  1994. 
Thus,  we  cannot  complete  hiring  even  the  reduced  number  of 
additional  attorneys  who  will  assist  us  in  preventing  future 
backlogs  until  late  in  this  fiscal  year. 

Despite  the  frustrations  outlined  above,  we  certainly 
would  be  in  worse  shape  today  had  we  not  implemented  the  new 
comprehensive  and  on-going  system  to  focus  our  staff  on  the 
most  productive  enforcement  of  the  law,  and  had  we  not 
received  the  increased  funding  authorized  for  fiscal  year 
1994.   The  new  attorneys  authorized  by  your  Committee  for 
fiscal  year  1994,  as  they  can  be  brought  on  board  during  the 
course  of  this  year,  will  be  used  to  prevent  the  Commission's 
enforcement  program  from  falling  further  behind  in  the  face 
of  our  growing  caseload  in  this  election  year.   Suffice  it  to 
say,  we  would  be  significantly  worse  off  if  the  fiscal  year 
1995  budget,  effective  October  1,  1994,  requires  us  to  reduce 
our  enforcement  staff  and  eliminate  some  of  these  newly  hired 
attorney  positions. 

Question.   Do  you  anticipate  repeating  your  December 
1993  actions  this  year  by  closing  old  enforcement  cases? 

Answer.   The  closing  of  137  cases  last  December  was  one 
of  the  preliminary  steps  taken  to  implement  the  Commission's 
system  for  prioritizing  cases.   It  was  designed  to  purge  the 
Commission's  caseload  of  the  oldest  matters  as  well  as  other 
matters  that  did  not  warrant  the  use  of  further  Comjnission 
resources  when  compared  to  other  matters.   As  part  of  its 
prioritization  program,  the  Commission  will  continually 
review  its  caseload  to  determine  where  best  to  commit  its 
resources  and,  as  a  result,  periodically  will  close  smaller 
numbers  of  matters.   This  continuing  process  of  winnowing  out 
less  significant  matters  from  the  caseload  will  result  in  a 
more  manageable  workload,  more  efficient  use  of  Commission 
resources  and  more  effective  enforcement  of  the  matters  that 
are  pursued. 

STAFFING  LEVELS 

Question,   why  has  the  FEC  not  staffed  up  to  the 
appropriated  level  of  320  FTE's? 

Answer.   As  we  note  in  our  Budget  Request  and  the 
testimony  for  the  FY  1995  Appropriation  Request,  the  FY  1994 
Appropriation  (government-wide)  did  not  provide  for  the 
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January  1994  locality  pay  adjustment  of  over  4%.   Because  the 
Commission's  Management  Plan  allocates  over  70%  of  the 
appropriated  funds  to  personnel  costs,  absorbing  the  costs  of 
pay  increases  is  a  significant  problem  for  the  Commission,  as 
it  is  for  other  personnel  intensive  regulatory  agencies.   As 
a  result,  the  Commission  has  "lost"  20  FTE  of  the  320  FTE 
authorized;  in  other  words  we  can  only  fund  300  FTE  of  the 
320  FTE  authorized. 

Although  the  Commission  plans  to  staff  up  to  320  FTE  on 
board  by  the  end  of  the  FY,  we  anticipate  incurring  only 
about  300  cumulative  FTE  for  FY  1994.   The  Commission's  FY 
1994  Management  Plan  is  based  on  staffing  plans  for  a  maximum 
total  of  305.9  FTE,  with  expected  lapse  and  attrition 
projected  to  bring  the  actual  total  down  to  300  FTE.   It  also 
takes  a  significant  amount  of  time  to  staff  up  from  276  FTE 
authorized  in  FY  1993  to  the  increased  level  of  320  FTE, 
particularly  when  uncertainty  over  FY  1994  funding  and  the 
cost  of  the  locality  pay  adjustment  delays  implementation  of 
staffing  plans  until  well  into  the  FY. 

The  Commission  ended  FY  1993  at  270.1,  and  is  currently 
at  295  staff  on  board,  with  a  cumulative  FTE  to  date  for  FY 
1994  of  279.6.   For  the  last  pay  period  we  ran  at  292.8  FTE. 

WORKLOAD  MEASURES 

Question.   I  have  reviewed  the  workload  indicators  FEC 
uses  to  measure  its  performance  and  I  do  not  believe  they 
adequately  express  the  work  which  FEC  (does).   What  can  be 
done  to  develop  more  accurate  workload  measures? 

Answer.   The  Commission  has  numerous  measures  of  its 
workload  and  performance  which  are  utilized  in  the  Budget 
Preparation  process,  and  in  the  Management  Plan  development 
process  once  the  appropriations  are  realized  each  fiscal 
year.   The  entire  body  of  these  measures  are  not  included  in 
the  actual  budget  submission  due  to  size  constraints. 
However,  a  set  of  the  data  provided  to  the  Division  and 
Office  managers  for  budget  preparation,  and  used  by  Planning 
and  Management  in  reviewing  budget  requests,  is  attached  at 
the  end  of  this  document  (see  Attachments  2  through  9). 

The  performance  and  workload  measures  are  derived  from 
detailed  monthly  Management  Information  System  (HIS)  reports 
which  are  prepared  by  Planning  and  Management  and  circulated 
to  the  office  heads.   These  provide  detailed  staff  resource 
usages  and  costs  for  individual  programs,  and  are  one  tool 
provided  to  managers  to  assist  them  in  managing  their 
programs.   A  Summary  MIS  system  provides  more  summary  data  to 
the  Commission  on  a  monthly  basis. 

The  monthly  reports  are  utilized  to  prepare  annual  and 
election  cycle  data  on  staff  resources  and  outputs,  which  in 
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turn  are  provided  to  the  managers  for  use  in  the  planning  and 
budgeting  processes,  and  are  used  by  Planning  and  Management 
to  review  budget  requests.   These  historical  reports  are  the 
most  valuable  tools  used  by  Planning  and  Management  to  review 
performance  and  monitor  workloads  and  staff  resource  usage. 

The  managers  and  Commissioners  may  also  receive  biweekly 
FTE  reports  to  assist  them  in  tracking  staffing  levels,  as 
well  as  "what-if"  projections  upon  request  to  develop  future 
staffing  plans.   The  Summary  MIS  and  FTE  reports  are  combined 
in  a  monthly  Management  Report  circulated  by  the  Staff 
Director. 

Finally,  each  office  and  division  receives  a  monthly 
Budget  Execution  Report  which  details  monthly  and  yearly 
obligations  by  object  class.   This  allows  managers  to  track 
their  expenditures  for  non-personnel  costs.   However,  since 
more  than  70%  of  the  Commission's  budget  is  allocated  to 
personnel  costs,  and  many  of  the  non-personnel  costs  are 
"fixed",  i.e.  for  basic  rent,  phones,  postage,  etc.,  the 
staff  usage  is  of  prime  importance. 

The  spread  sheets  attached  to  the  end  of  these  questions 
provide  historical  FTE  usage  by  program  from  FY  1980  through 
1994  (projected,  as  of  February  28,  1994).   The  charts  and 
graphs  provide  this  data  for  individual  offices  and/or 
programs,  as  well  as  output  and  performance  data  for  the 
salient  programs  at  the  Commission.   We  believe  that  the  data 
identified  accurately  measure  the  staffing  profiles,  the 
resource  usage,  the  workload  levels,  and  the  productivity  and 
performance  of  the  Commission  for  its  major  program 
activities. 

The  attachments  provided  for  your  information  (as 
examples)  include: 

1.  A  copy  of  the  detailed  MIS  Report  for  the  Reports 
Analysis  Division  for  February  1994  (Attachment  2); 

2.  A  copy  of  the  Summary  MIS  and  FTE  Reports  as  circulated 
in  the  monthly  Management  Report  to  the  Commission 

for  February  1994  (Attachment  3 ) ; 

3.  A  copy  of  the  Budget  Execution  Report  summary  page  for 
February  1994  (Attachment  4 ) ; 

4.  A  set  of  the  spread  sheets  for  the  historical  FTE  (staff 
usage)  data  for  the  major  operating  or  "line"  offices  of 
the  Commission:   Audit,  Information,  OGC,  Data  Systems, 
Public  Disclosure  and  Reports  Analysis  (Attachment  5 ) ; 

5.  A  set  of  column  graphs  depicting  historical  staffing  for 
the  major  programs  of  the  operating  or  "line"  offices  of 
the  FEC  by  FY  from  1980  through  1994  (Attachment  6); 
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6.  A  set  of  column  graphs  depicting  workloads/outputs  for  | 
major  programs  of  the  FEC  by  FY  from  1980  through  1994  ] 
(Attachment  7 ) ; 

7.  A  set  of  line  graphs  depicting  cumulative  workload  to-  ' 
tals  over  two-FY  periods  for  major  programs  at  the  FEC, 

from  generally  FY  85-86  to  FY  93-94  (Attachment  8); 

8.  A  set  of  special  charts  and  graphs  depicting  workloads  { 
for  reports  review  and  data  entry  and  coding 

(Attachment  9) .  , 

I 
This  collection  of  data  and  graphs  provide  the  underpinnings  of 
the  Commission's  annual  budget  requests,  and  enable  us  to  measure  '. 

performance  and  resource  usage  over  time.   However,  the  size 
constraints  preclude  the  inclusion  of  this  data  in  the  actual 
budget  requests.   Specific  data  is  used  in  the  justifications  as 
representative  of  the  workloads  faced  by  the  Commission. 

Some  notes  on  the  data: 

—  the  cumulative  line  graphs  are  for  two-FY  periods,  with 
the  time  frames  for  the  most  recent  period  depicted 
(previous  periods  are  for  comparative  two-FY  time 
frames ) ; 

the  column  charts  are  by  FY  for  most  programs  and 
offices; 

—  the  specialized  graphs  for  data  entry  and  coding  are  for 
calendar  years,  and  usually  cover  entire  four-year 
election  cycle  reporting  periods; 

workloads  for  data  entry  and  coding  are  depicted  by  FY 
and  are  so  noted. 

The  election  cycles  cross  FYs;   the  actual  1994  election  occurs  in 

the  second  month  of  FY  1995,  yet  the  peak  pre-election  activity  ' 

occurs  in  FY  1994.   The  peak  post-election  activity  occurs  in  FY 

1995.   A  depiction  of  data  for  a  two-FY  period  does  not  completely 

track  an  election  cycle.   However,  staffing,  workloads,  and 

outputs  are  tracked  on  a  FY  basis,  as  are  the  budget  requests  i 

prepared  on  a  FY  basis.   The  historical  data  from  the  disclosure 

data  bases  are  depicted  on  four-CY  bases. 

PRESIDENTIAL  ELECTION  FUNDING 

Question.   If  the  amount  of  public  funds  for  Presidential  j 

Elections  continues  to  decrease  what  are  the  options  for  limiting 
expenditures  and  would  these  options  require  legislating  changes?  ' 

Answer.   As  noted  above,  with  the  adjustment  to  the  checkoff 
value,  the  fund  is  expected  to  increase,  not  decrease.   The 
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adjustment  to  the  checkoff  value  from  $1  to  $3  should  suffice  to 
keep  the  fund  solvent  for  the  next  two  Presidential  Election 
cycles.   However,  the  eventual  imbalance  between  inflation  indexed 
pay  outs  and  a  static  checkoff  value  will  eventually  again  cause  a 
shortfall.   This  imbalance  could  be  remedied  either  by  increasing 
the  input  of  funds  or  by  limiting  expenditures,  or  some 
combination  of  both.   Such  changes  would  require  legislation. 

Under  existing  Department  of  Treasury  rules,  if  a  shortfall 
occurs,  payments  to  primary  candidates  are  pro-rated  after  funds 
are  set  aside  for  the  conventions  and  the  general  election 
candidates . 

EFFECT  OF  "BUYOUT"  LEGISLATION  AND  REDUCTION  IN  FORCE 

Question.   Would  you  use  buyout  legislation  to  scale  back 
your  workforce?   If  such  legislation  is  not  passed  would  you 
implement  a  Reduction-In-Force  and  if  so  when  would  this  occur  and 
how  many  people  would  be  affected?   To  what  extent  would  such 
legislation  help  or  hinder  your  efforts? 

Answer.   Because  the  Commission's  budget  request  contemplates 
an  increase  in  our  workforce,  not  a  decrease,  we  can  provide  a 
consolidated  answer  to  these  three  questions.   Given  the  impor- 
tance of  our  mission  and  our  growing  workload,  we  hope  the 
Congress  sees  fit  to  grant  that  increase.   Absent  authority  to 
hire  more  staff,  we  hope  to  maintain  our  current  FTE  ceiling  of 
320.   If,  however,  we  were  compelled  to  reduce  our  staff,  we  would 
hope  that  the  cut  back  would  be  moderate  enough  to  be  accomplished 
by  a  hiring  freeze  and  attrition.   If  a  staff  cut  were  more  severe 
than  that,  we  would  avail  ourselves  of  a  focused  buyout  program. 
The  staff  profile  of  the  Federal  Election  Commission  is  unlike 
most  other  agencies.   Our  average  staff  person  is  young  and  has 
few  years  of  government  service.   We  have  only  8  employees 
currently  eligible  for  optional  retirement  and  another  21  who 
would  qualify  for  an  early  retirement  if  allowed.   Given  the 
youthfulness  of  our  staff,  we  believe  few  would  avail  themselves 
of  the  buyout  plan  signed  into  law  by  the  President  on  March  30, 
1994.   Nonetheless,  the  Commission  would  want  to  be  empowered  with 
every  available  option  to  reduce  its  employment  efficiently  and 
humanely  if  we  were  compelled  to  do  so. 

PERFORMANCE  MEASUREMENT 

Question.   Have  you  conducted  a  review  of  the  management  of 
FEC  to  highlight  performance  measures? 

Answer.   Our  answer  to  the  previous  question  regarding 
workload  indicators  the  FEC  uses  shows  the  thoroughness  of  our 
periodic  management  review  process.   Through  the  MIS  system  and 
monthly  updates,  performance  measures  are  closely  monitored. 
Thus,  in  essence,  the  Commissioners  and  upper  management  are 
constantly  conducting  the  type  of  review  needed. 
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In  addition,  every  year  the  Commission  reviews  its  internal 
financial  performance  through  the  A-123  and  A-127  reporting 
process.   Using  established  measures,  each  division's  management 
is  required  to  make  the  necessary  assessments,  and  such 
assessments  are  included  in  the  reports  sent  to  the  President. 

As  another  example  of  our  periodic  review  of  management  to 
focus  on  performance  measures,  every  election  cycle,  or  as 
appropriate,  the  Commission  analyzes  and  adjusts  its  Audit  Program 
and  Audit  Materiality  Thresholds  and  its  Reports  Analysis  Division 
(RAD)  Review  and  Referral  Procedures.   These  internal  guidelines 
establish  the  goals,  timetables,  and  standards  the  Audit  and  RAD 
staff  are  to  use  in  carrying  out  their  functions.   Thus,  again, 
the  Commission  and  upper  management  closely  assess  the  applicable 
performance  measures. 

The  Commission's  audit  program  for  publicly  funded  campaigns 
was  thoroughly  reviewed  in  recent  years.   To  improve  timeliness, 
the  Commission  revised  and  simplified  its  regulations,  adopted  new 
procedures  to  facilitate  audit  fieldwork  and  analysis,  and  sought 
increased  staff.   All  of  these  efforts  were  undertaken  based,  in 
large  part,  on  the  internal  performance  measures  already  in  place 
that  showed  the  need  for  such  action.   The  Commission  continues  to 
closely  monitor  this  area  to  insure  that  the  improvements  made 
will  meet  our  goals. 

Finally,  as  described  elsewhere,  the  Commission  recently 
revamped  its  management  of  the  compliance  process  by  establishing 
goals,  timeframes,  and  procedures  for  a  more  efficient  enforcement 
program.   This  again  demonstrates  our  commitment  to  implementing 
management  reforms  when  specific  problems  arise. 

A  review  of  the  workload,  output,  and  staffing  data  submitted 
in  the  answer  concerning  workload  measures  above  reveals  most 
programs  have  seen  very  dramatic  productivity  improvements  since 
1980.   A  prime  example  is  the  shift  to  contracting  out  the  vast 
majority  of  the  detailed,  itemized  data  entry  of  individual 
contributions  and  committee  contributions  (called  "Pass  III"  in 
the  workload  and  staffing  data)  in  the  early  1980's.   This  has 
reduced  FTE  requirements,  and  has  saved  the  Commission  money.   The 
FEC  does  not  require  peak  data  entry  staffing  to  ensure  timely 
data  entry  in  heavy  workload  periods,  but  relies  on  the 
contractor.   Staff  required  for  timely  summary  data  entry  of 
reports  filed  ("Pass  I")  in  peak  periods  is  available  for  some 
data  entry  of  itemized  data  in  the  off-peak  filing  periods; 
however,  the  bulk  of  itemized  data  entry  is  performed  by 
contractor . 

Question.   What  are  some  of  the  specific  measures  you  have 
included  in  the  1995  budget  which  reflect  this  review? 

Answer.   The  measures  specifically  addressed  in  the  Budget 
Request  include  the  timeliness  of  data  entry  and  the  review  of 
reports.   In  the  data  entry  program,  productivity  improved  in  the 
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1992  election  cycle,  but  static  resources  in  the  face  of 
escalating  workloads  resulted  in  about  a  six  month  delay  in 
processing  the  1992  cycle  data.   In  other  words,  despite  a 
dramatic  improvement  in  data  coding  productivity,  the  sheer  volume 
of  data  to  be  coded  by  the  same  staff  as  in  the  1990  election 
cycle  delayed  the  processing  of  the  data.   As  a  result,  additional 
resources  were  requested  for  FY  1994,  and  must  be  maintained  in  FY 
1995  for  the  1994  and  1996  cycles. 


A  more  detailed  analysis  of  the  impact  on  reports  review 
during  the  1992  election  cycle  was  prepared  for  0MB  staff  during 
their  review  of  the  Comjoission' s  FY  1995  Budget  Request.   That 
analysis  also  touched  upon  the  impact  of  the  President's  suggested 
budget  and  staffing  levels  on  the  audit  and  enforcement  programs. 
(See  Attachment  10). 

The  Commission's  FY  1994  and  1995  Budget  Requests  also 
touched  upon  the  impact  of  the  unprecedented  level  of  campaign 
finance  activity  in  federal  elections  on  the  informational  and 
disclosure  operations.   The  FEC  was  clearly  concerned  that  the 
volume  of  calls  and  inquiries  on  the  toll-free  800  line  resulted 
in  delays  in  service.   Our  Budget  Request  for  FY  1994  reflected 
the  need  for  additional  staff  in  Information  and  Public  Records, 
and  the  need  to  carry  this  increase  over  into  FY  1995. 

Question.   In  conducting  this  review,  the  Committee  suggested 
the  use  of  performance  measurement  data,  especially  quality  and 
customer  satisfaction  information. 

What  data  have  you  been  able  to  develop  to  measure  your 
performance? 

Answer.   In  addition  to  the  workload  measurements  and 
productivity  indicators  mentioned  above,  the  Commission's 
informational  and  disclosure  operations  are  continually  surveying 
customer  satisfaction  with  our  efforts.   All  Commission  workshops 
and  outreach  efforts  include  surveys  and  requests  for  responses  as 
to  the  quality  and  effectiveness  of  the  presentations.   We  also 
periodically  survey  users  of  the  FEC  Record  and  the  various 
brochures  and  other  publications,  as  well  as  the  800  line. 

User  feedback  is  an  integral  part  of  our  informational  and 
disclosure  operations.   The  small  size  of  the  Commission  helps  to 
ensure  that  complaints  from  either  Congress,  the  public,  press,  or 
campaign  finance  community  are  comaiunicated  to  the  Commissioners 
and/or  staff  management. 

For  audit  and  enforcement  activities,  "customer  relations" 
are  more  difficult  to  assess,  given  the  inherent  'adversary' 
nature  of  the  relationship  for  these  programs.   However,  in 
responding  to  perceived  shortcomings  in  the  timeliness  of  audits, 
particularly  the  presidential  audits,  as  well  as  for  resolution  of 
enforcement  actions,  the  FEC's  budget  priorities  for  FY  1990 
through  1993  clearly  reflected  these  concerns.   The  FY  1994 
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Request  also  reflected  these  concerns:   our  first  priority  has 
been  improving  the  timeliness  of  the  1992  cycle  presidential 
audits,  with  enforcement  next  in  priority. 

Only  after  Audit  and  OGC  were  provided  additional  resources 
were  badly  needed  resources  for  the  informational  and  disclosure 
operations  requested  for  FY  1994. 

Question.   Is  the  application  of  these  data  reflected  in  your 
1995  budget  request? 

Answer.   As  indicated  in  the  above  answers,  the  measures  of 
performance  were  incorporated  in  our  FY  1995  Budget  Request. 
Placing  a  priority  on  maintaining  the  staffing  increases  requested 
for  FY  1994,  the  FY  1995  Request  seeks  to  ensure  adequate  staffing 
for  the  1996  presidential  election  public  funding  programs,  and 
seeks  to  provide  additional  resources  to  carry  out  an  effective 
Title  2  audit  and  enforcement  program.   The  Commission  seeks 
merely  to  maintain  the  threat  of  an  audit  as  a  compliance 
enhancement:   25  to  40  Title  2  audits  per  election  cycle  out  of 
8200  candidates  and  committees  filing  reports  cannot  be  considered 
an  excessive  program.   We  also  seek  a  limited  enforcement  program 
for  the  $25,000  contribution  limit. 

Question.   The  Committee  also  suggested  that  the  performance 
measures  should  be  linked  to  planning  and  agency  improvement 
efforts. 

How  have  you  used  these  measures  to  "benchmark"  and  develop 
strategic  plans  for  fec? 

Answer.   As  set  forth  in  the  previous  answers,  the  Commission 
has  measured  its  performance  in  specific  areas  and  programs  and 
compared  its  efforts  in  the  1992  election  cycle  to  previous 
cycles.   We  stated  several  times  in  our  justification  and 
testimony  for  FY  1994  and  1995  that  previous  gains  in  timeliness 
were  offset  by  huge  workload  increases  in  many  programs.   Despite 
gains  in,  or  at  least  steady  productivity  rates,  timeliness 
degraded  in  1992  compared  to  1990  and  1988.   This  was  measurably 
the  result  of  the  huge  increase  in  workloads  faced  with  often 
static  staffing  levels. 

Therefore,  in  order  to  prepare  for  the  1996  elections  and  to 
complete  processing  the  1994  cycle  work,  the  Commission's  Budget 
Request  for  FY  1995  seeks  to  preserve  staffing  increases 
originally  sought  for  FY  1994.   We  then  seek  to  remedy  resource 
requirements  necessary  to  ensure  the  timely  processing  of  1996 
cycle  activities.   We  also  seek  to  respond  to  complaints  about  the 
sufficiency  and  timeliness  of  our  audit  and  enforcement 
activities . 

In  conjunction  with  the  Budget  Requests,  the  FEC  has  sought 
to  use  internal  reviews  of  each  cycle's  workloads  to  craft  reports 
review,  audit,  and  enforcement  policies  which  balance  available 
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resources  with  minimum  requirements  to  enforce  the  FECA  and  ensure 
timely  and  full  disclosure  of  the  most  significant  campaign 
finance  activity.   The  OGC  MUR  prioritization  process  is  a  salient 
example  of  this  type  of  Commission  activity.   We  have  also  sought 
to  use  the  A-123  and  A-127  processes  to  highlight  resource  needs 
to  overcome  potential  problems  in  ensuring  the  effective  and 
efficient  implementation  of  the  FECA. 

The  final  package  of  requests  for  FY  1995  includes  a  response 
to  congressional  concerns  about  the  use  of  electronic  filing  and 
ADP  enhancement  to  possibly  alleviate  the  ever  increaeing 
requirements  for  additional  resources  as  the  level  of  overall 
federal  campaign  finance  activity  continues  to  increase.   However, 
the  Commission  wishes  to  place  a  priority  on  meeting  our  immediate 
staffing  requirements  for  FY  1995  and  1996  first,  then  addressing 
the  long  range  potential  for  the  computerization  initiatives. 

Our  FY  1995  Budget  Request  seeks  to  ensure  sufficient 
resources  to  overcome  the  degradation  in  timeliness  many  FEC 
operations  experienced  in  1992,  after  cycles  of  improving 
timeliness  in  processing  election  activity.   Without  the  staffing 
requested,  the  Commission  will  suffer  further  retrogression  in  its 
efforts  to  maintain  timeliness  standards. 

ELECTRONIC  PILING  OF  CAMPAIGN  FINANCE  DATA 

Question.  Last  year,  the  Committee  directed  the  initiation 
of  a  project  which  will  enhance  the  ability  of  campaigns  to  file 
data  electronically. 

What  is  the  status  on  the  implementation  of  this  project  and 
what  problems  are  hampering  its  implementation? 

Answer.   See  following  quarterly  reports  to  the  Committee, 
covering  the  periods  September  1,  1993,  through  December  31,  1993, 
and  January  1,  1994,  through  March  31,  1994.   Please  note  that  the 
latter  report  also  is  being  sent  to  the  Committee  under  separate 
cover . 

Question.  Do  you  believe  that  this  project  will  assist  FEC 
in  more  efficiently  handling  the  volumes  of  paperwork  associated 
with  campaign  reports? 

Answer.   An  electronic  filing  system,  once  established, 
should  dramatically  reduce  the  amount  of  time  it  takes  to  capture 
detailed  data  on  our  disclosure  data  base.   Currently,  we 
enter  summary  data  on  the  system  within  48  hours  of  receipt; 
but  having  individual  transactions  coded  and  entered  can  take 
up  to  45  days.   Electronic  filing  capabilities  will  enable  the 
FEC  to  make  both  summary  and  detailed  information  available  foe 
public  disclosure  on  a  more  timely  basis  than  is  currently 
possible. 
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since  by  statute  candidate  committees  file  their  financial 
reports  with  either  the  Clerk  of  the  House  or  the  Secretary  of  the 
Senate,  and  not  directly  with  the  Commission,  we  will  initially  be 
focusing  on  developing  the  means  to  receive  electronic  submission 
filings  from  larger  PACs  and  Party  Committees.   (The  Commission 
has  previously  recommended  to  Congress  that  it  be  the  sole  point 
of  entry  for  all  disclosure  documents  but  that  is  not  the  law 
today.)   For  those  entities  which  file  directly  with  the  FEC, 
electronic  filing  will  help  the  FEC  to  more  efficiently  process 
the  paperwork  associated  with  PAC  and  Party  reports.   It  will  not 
directly  assist  with  the  processing  of  House  and  Senate  campaign 
reports.   At  best,  we  can  only  develop  standard  electronic  formats 
and  supporting  software  for  Candidate  Committees.   We  are 
coordinating  with,  but  can  not  compel  the  Clerk  of  the  House  and 
the  Secretary  of  the  Senate  to  invest  in  the  hardware,  software 
and  staff  to  receive  Candidate  Committee  reports  on  electronic 
media.   To  begin,  we  anticipate  that  filings  by  PAC  and  Party 
Committees  will  be  by  means  of  computer  disk  or  diskette.   True 
on-line  filing,  using  a  modem  and  a  telephone  line,  is  not 
contemplated  within  our  FY  1995  Budget  submission.   This  is 
because  we  do  not  believe  that  such  an  approach  would  be  either 
cost  efficient  or  effective  at  this  time. 
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FEDERAL  ELECTION  COMMISSION 

WASHINGTON   D  C    :  141 1 


OFFICE  OF  THE  CHAIRMAN 


January  5,  1994 


The  Honorabli  Steny  H.  Hoyer 

Chairman 

Subcomaitte*  on  Treasury,  Postal  Service, 

and  General  Government 
House  Appropriations  Committee 
H-164,  The  Capitol 
Washington,  O.C.   20515 

Dear  Mr.  Chairman: 

This  report  responds  to  the  Subcommittee's  direction  as 
contained  in  the  Committee  Report  on  the  Fiscal  Year  1994 
House  Appropriation's  Treasury  Bill.   Specifically,  the 
Committee  directed  the  Federal  Election  Commission  to  provide 
the  necessary  software  to  those  campaigns  which  are  required 
to  file  reports  with  the  FEC,  and  to  report  to  the  Committee 
on  a  quarterly  basis,  on  the  progress  in  meeting  that 
direction. 

Following  is  a  list  of  meetings  and/or  events  that  have 
taken  place  since  September  1993,  in  anticipation  of 
effecting  electronic  filing  of  reports  at  the  FEC.   I  have 
also  enclosed  a  letter  the  Commission  sent  to  Chairman  Al 
Swift,  of  the  House  Administration  Committee's  Subcommittee 
on  Elections,  responding  to  similar  direction  from  him  at  our 
Spring  1993  oversight  hearing,  to  include  electronic  filing 
and  enhanced  coaputeclsation  in  our  fiscal  year  1995  budget 
request. 

09/18/93  Chairman  Scott  Thomas,  vice  Chairman  Trevor 
Potter,  and  Staff  Director  John  Surina,  met 
with  Chairman  Al  Swift  to  develop  acquisition 
strategy  to  secure  funds  for  electronic  filing 
and  other  fiscal  year  1995  computer  needs 


Sept. -Oct. 
1993 


Chairman  Thomas  and/or  Vice  Chairman  Potter 
mat  separately  with  you  and  Ranking  Minority 
Member  Jim  Lightfoot;  Chairman  Charlie  Rose, 
and  Ranking  Minority  Member  Bill  Thomas  of  the 
House  Administration  Committee;  and  Chairman 
Al  Swift  and  Ranking  Minority  Member  Robert 
Livingston  of  the  Subcommittee  on  Elections. 
The  subject  of  these  meetings  was  funds  for 
electronic  filing  and  other  computer  needs 
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S«pt.  19-22 

1993      Council  on  Governmental  Ethics  Law  (COGEL),  of 
which  the  FEC  is  a  member,  participated  in  a 
Conference  with  the  Washington  State  Public 
Disclosure  Commission  and  the  New  York  City 
Campaign  Finance  Board  on  data  imaging, 
electronic  filing  and  on-line  access  to 
computer  data  bases 

10/04/93   Met  with  staff  from  the  Senate  Rules  Committee 
and  the  Senate  Computer  Center  to  discuss  how 
this  project  might  be  undertaken 

10/05/93   Submitted  Fiscal  Year  1995  Budget  Request  to 
the  President  and  Congress  which  included  a 
request  to  fund  the  first  phase  of  the 
electronic  filing  project 

10/14/93   net  with  staff  from  the  House  Administration 
Committee  and  House  Information  Services  to 
discuss  how  this  project  might  be  undertaken 
and  what  assistance  might  be  available  from 
HIS 


11/03/93   Rick  Hooper,  Assistant  Staff  Director  for  Data 
Systems  Development  Division,  met  with  Pam 
Gavin  of  the  Senate  Records  and  Registration 
Office,  and  staff  from  the  Senate  Computer 
Center  to  discuss  how  an  electronic  filing 
project  might  be  undertaken 

11/23/93  Commissioner  Trevor  Potter  met  with  staff  of 
the  New  York  City  Campaign  Finance  Board  to 
review  the  Board's  electronic  filing, 
software,  and  candidate  assistance  programs 

Dec.  93   Data  Systems  Development  Division  posted 

vacancy  announcements  for  new  positions — two 
Computer  Specialists — first  step  in  process  to 
hie*  staff  to  undertake  electronic  filing 
project 
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Oct.-Dec. 

1993      Data  Systems  Development  Division  continued  to 
work  toward  completing  current  projects  so 
that  when  they  are  complete  the  resources 
associated  with  imaging  and  the  upgrade  of  the 
Reports  Analysis  Division/Audit  Division 
computer  system  can  be  assigned  to  electronic 
filing  project 

I  trust  this  information  is  responsive  to  your 
direction. 

Please  do  not  hesitate  to  contact  me  should  you  have  any 
questions. 


Trevor  Potter 
Chairman 


Enclosure 
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OFFICE  OF  THE  CHAIRMAN 


FEDERAL  ELECTION  COMMISSION 

WASHINGTON,  DC.  20463 

April  4,  1994 


The  Honorable  Stany  H.  Hoyar 

Chalraan 

Subcoaaittaa  on  Traaaury,  Poatal  Sarvlca, 

and  Ganaral  Govarnaant 
Houaa  Approprlationa  Comalttaa 
H-164,  Tha  Capitol 
Waahington,  D.C.   20515 

Daar  Mr.  Chalrnani 

Tha  raport  accompanying  tha  FY  1994  Houaa  Appropriation' a 
Traaaury  bill  containad  languaga  directing  tha  PEC  to  provida  tha 
nacaaaary  aoftwara  to  thoaa  campaigna  which  ara  required  to  file 
reporta  with  tha  FBC,  and  to  aubait  quarterly  reporta  to  the 
Coaalttee  on  ita  prograaa  in  that  regard.   The  following  chrono- 
logical liatlng,  covering  the  period  January  1,  1994,  through 
narch  31,  1994,  conatitutea  the  FEC'a  aacond  quarterly  report. 

PBC  ACTIVITIB8  RBGAKDING  BLBCTRONIC  riLING 
1/1/94  through  3/31/94 


1/94 


2/1/94   — 


2/24/94  — 


3/8/94   ~ 


Data  Syataaa  completed  review  of  a  aoftwara  package 
developed  for  the  New  York  City  Campaign  Finance 
Board.   The  aoftwara  allowa  candidatea  to  prepare 
their  financial  reporta  on  a  Peraonal  Computer  (PC) 
and  than  aubmit  them  to  the  Board  on  a  diakette. 
Although  helpful  with  regard  to  addraaaing  varioua 
types  of  electronic  filing  issuaa,  tha  package  is 
not  directly  applicable  for  uaa  by  the  FEC. 

Staff  from  the  New  York  City  Campaign  Finance  Board 
visited  tha  Commission  and  demonstrated  their 
Blaetronic  Filing  Syatam.   Attending  the  demonstra- 
tion ware  FBC  Commissioners,  aa  wall  aa  aenior, 
technical  and  congresaional  staff. 

Bstablishad  a  Working  Group  of  programmara  and 
analysts  within  the  Data  Syatema  Development  Divi- 
sion to  define  the  scope  of  the  Electronic  Filing 
Project  and  develop  a  detailed  deacription  of  what 
ia  to  be  done,  the  benefita  expected  to  be  realized, 
and  tha  concerna  which  need  to  be  addresaad.   In 
addition  to  Rick  Hooper,  thia  group  ia  compriaed  of 
Paul  Laramee,  Bob  Biaraack  and  Tony  Raymond. 

Chairman  Trevor  Potter,  Vice-chairman  Danny  L. 
McDonald  and  Commissioner  Lee  Ann  Elliott  testified 
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befors  the  House  Administration  Committee,  Sub- 
committee on  Elections,  on  behalf  of  the  FEC's 
FY  1995  Budget  Request.   At  that  time,  information 
was  presented  concerning  financial  costs,  implemen- 
tation time-frames,  limitations  and  trade-offs  which 
were  associated  with  undertaking  an  electronic 
filing  project. 

3/16/94  —  Staff  met  with  0MB  to  review  contents  of  the  FEC's 
FY  1995  Budget  request.  Topics  discussed  included 
Electronic  Filing. 

3/17/94  —   Chairman  Trevor  Potter,  Vice-chairman  Danny  L. 

McDonald  and  Commissioner  Lee  Ann  Elliott  testified 
before  the  House  Committee  on  Appropriations,  Sub- 
committee on  Treasury,  Postal  Service  and  General 
Government,  on  behalf  of  the  FEC's  FY  1995  Budget 
Request.   As  occurred  at  the  hearing  before  the 
House  Administration  Subcommittee  on  Elections, 
information  was  presented  concerning  financial 
costs,  implementation  time-frames,  limitations  and 
trade-offs  which  were  associated  with  undertaking  an 
electronic  filing  project. 

3/24/94  —   Data  Systems  completed  review  and  analysis  of  a 

computer  software  package  offered  to  the  FEC  as  a 
possible  solution  to  electronic  filing.   Evaluation 
indicated  that  product  had  limitations,  could  not  be 
implemented  on  a  turn-key  basis,  but  could  provide 
the  foundation  for  future  efforts. 

—   Appointment's  approved  for  two  computer  programmers. 
With  the  addition  of  these  positions,  more  resources 
will  be  available  within  Data  Systems  to  address 
electronic  filing.   One  of  these  Individuals  is  to 
begin  work  the  first  week  in  April  and  the  second 
will  report  the  first  week  in  May. 

3/25/94  —   Implementation  of  the  upgrade  in  computer  capabili- 
ties for  the  Reports  Analysis  Division  and  the  Audit 
Division  was  completed.   Resources  devoted  to  the 
implementation  of  this  project  can  now  be  assigned 
to  other  projects. 

Please  do  not  hesitate  to  contact  me  should  you  have  any 
questions. 


For  the  Commission, 


TrWWr   Potter 
Chairman 
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FEDERAL  ELECTHDN  COMMISSION 

Highlights  of  FY  1995  Budget  ChangM 

(In  thousands  of  dollars-  JOOO's) 

FY  1994            FY  1995 
Estimate '  Request Explanation  and  Juslitlcalion  of  Changes  by  Object  Class Net  Change 

$17,068.0        $20,571.0  Personnel  Compensation  and  Benefits $3,503.0 

Cost  of  347  versus  300  FTEs,  plus  COLA's  and  mandated  increases:  Within- 
grade  increases  and  old  Merit  Pay.  Includes  adjustments  for  January  1 ,  1 994 
locality  pay  increase  as  well  as  a  projected  locality  Increase  in  January  1 ,  1995. 

$387.0  $546.0  Travel $159.0 

Cost  of  audits  and  enfort^ment  actions  for  1 994  Title  2  audit  program  and  the 
$25,000  limit  enforcement  enhancement:  estimated  cost  of  $190,000. 

$2,333.0  $2,728.0  Rental  Payments  to  GSA $395.0 

An  additional  $232,500  for  mandated  GSA  rate  increases  and  space  for  320 
authorized  FTE  for  whole  FY;  plus  $1 62,500  for  additional  space  lor  27  FTE. 

$528.0  $605.0  Rent.  Communications,  and  Utilities $77.0 

Increases  In  the  cost  of  phones,  guard  services  and  other  services  from  GSA, 
as  well  as  health  unit  services  for  employees. 

$427.0  $495.0   Printing  and  Reproduction $68.0 

Increases  In  printing  costs  from  GPO,  Federal  Register  and  private  vendors. 

$659.0  $855.0  Other  Services ] $196.0 

Increased  usage  of  ADP  assisted  legal  research  sen/Ices,  and  increased 
costs  for  t>aslc  services  and  contracts,  such  as  tx>oks  and  periodicals  for  the 
FEC  Library,  as  well  as  legal  deposition  services.  Support  for  47  FTE. 

$535.0  $590.0  Supplies  and  Materials $55.0 

47  additional  FTE  and  increased  costs. 

$450.0  $495.0   Equipment  Rental $45.0 

Increases  in  costs  for  basic  usage  and  service  for  AOP,  disclosure  and 
copying  equipment  (Data  Systems,  Public  Records  and  FEC  in  general). 

$348.0  $3,928.0  Equipment  Purchases $3,580.0 

$1 ,500,000  for  electronc  filing  and  $2,000,000  for  ADP  enhancement 
initiatives  in  response  to  urglngs  of  appropriation  and  oversight  commltees. 

$829.0  $980.0  Support  Contracts $151.0 

Increased  cost  of  data  entry  contract  due  to  peak  election  year  volume  lor 
1 994  election  cycle;  cost  of  educational  programs  about  the  FECA  and  tti« 
public  funding  programs. 

$23,364.0         $31.793.0   Total  All  Ob)ect  Classes $8.229.0 

FY  1994  is  based  on  FY  1994  Managennnt  Plan  adopted  November  1993. 
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FEDERAL  ELECnON  COMMISSION 
FISCAL  YEAR  1995 
APPROPRIATION  REQUEST 
JUSTmCATION 


$31,793,000  and  347  FTE 


HOUSE  APPROPRIATIONS  COMMITTEE 
SUBCOMMnTEE  ON  TREASURY,  POSTAL  SERVICE 
AND  GENERAL  GOVERNMENT 


MARCH  17,  1994 


1080 


MISSION  OF  THE  FEDERAL  ELECTION  COMMISSION 

The  Federal  Election  Commission  ("FEC"  or  "Commission")  is  charged  with 
administering  and  enforcing  the  Federal  Election  Campaign  Act  (FECA)  as 
amended.  This  Includes  facilitating  public  disclosure  of  campaign  finance  activity; 
providing  Information  to  the  public,  press,  and  campaign  officials  on  the  law  and 
Commission  regulations;  encouraging  voluntary  compliance  with  the  disclosure 
and  other  requirements  of  the  FECA;  and  enforcing  the  statute  through  audits, 
investigations,  and  civil  litigation.  The  Commission  is  also  charged  with  imple- 
menting the  public  funding  programs  for  Presidential  campaigns  and  conventions. 
This  includes  certification  and  audit  of  participating  candidates  and  committees, 
and  enforcement  of  the  provisions  of  the  public  funding  legislation  concerning  the 
use  of  federal  funds. 

The  Commission  calculates  that  It  has  monitored  a  record  high  $2,027  billion 
raised  and  spent  for  federal  elections  In  the  1992  election  cycle  by  the  over  8,200 
committees  registered  and  reporting  to  the  FEC.  This  total  Includes  $165  million 
in  "soft  money"  not  included  In  previous  election  cycles.  Allocated  expenditures, 
so  called  "soft  money,"  is  now  reportable  to  and  regulated  by  the  FEC.  State  and 
local,  as  well  as  national  Party  Committees,  must  now  allocate  and  report  all  ex- 
penditures on  behalf  of  candidates  for  federal  elections. 

Even  if  disbursements  by  Presidential  candidates  and  committees  are  fac- 
tored out  ($366.2  million),  in  addition  to  the  soft  money,  the  total  disbursements 
for  all  other  committees  approaches  $1.5  Llllion  in  the  1992  elections.  This  Is 
almost  $400  million  more  than  the  total  disbursements  In  the  1990  congressional 
elections.  As  a  result,  the  total  amounts  raised  and  spent,  and  the  corresponding 
worl<load  this  creates,  are  expected  to  increase  with  each  new  succeeding  elec- 
tion cycle  for  the  near  future.  At  a  minimum,  the  totals  for  spending  and  com- 
mittees filing  for  the  1994  election  cycle  are  expected  to  approximate  that  of  the 
congressional  portion  of  the  1992  election  cycle. 

Early  indications  of  moneys  raised  by  House  and  Senate  candidates  for  the 
1994  election  point  to  the  continuation  of  this  trend.  Therefore,  given  past  history, 
the  Commission  anticipates  monitoring  between  $1 .5  and  $1 .75  billion  in  federal 
campaign  finance  activity  for  the  1994  election  cycle,  and  as  much  as  $2.0  to 
$2.5  billion  for  the  1996  presidential  cycle. 

For  1996,  the  Commission  anticipates  a  heavily  contested  presidential  elec- 
tion, as  well  as  the  congressional  elections.  FY  1995  represents  the  completion  of 
the  1994  election  cycle  activity,  as  well  as  a  time  for  preparation  for  the  1996 
presidential  elections.  The  1992  congressional  elections  were  highly  contested, 
with  record-breaking  spending  for  House  and  Senate  elections. 
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THE  FY  1995  BUDGET  REQUEST 

The  Federal  Election  Commission  requests  a  Fiscal  Year  1995  Budget  of 
$31,793,000  and  347  FTE,  which  represents  an  increase  of  $8,229,000  and  27 
FTE  over  the  FY  1994  appropriation  of  $23,564,000  and  320  FTE.  This  request  in- 
cludes a  December  1993  adjustment  to  our  original  FY  1995  Request  of 
$29,828,000  and  347  FTE,  which  was  submitted  in  October  1993.  The  adjustment 
reflected  the  FY  1995  cost  of  the  January  1994  locality  pay  adjustment,  and  the 
projected  costs  of  locality  pay  adjustments  and  a  general  COLA  in  January  1995. 
In  keeping  with  2  U.S.C.  437d(d),  the  original  request  and  the  adjusted  request 
were  concurrently  submitted  to  OMB  and  Congress. 

The  President  has  requested  a  total  of  $27,216,000  and  294  FTE  for  the 
Commission  In  FY  1995.  Of  this,  $4  million  was  earmarked  for  some  computeriza- 
tion initiatives  (outlined  below),  leaving  $23,216,000  for  the  Commission's  base 
operations.  This  level  of  funding  for  the  Commission  is  unacceptable,  in  that  it  re- 
duces authorized  FTE  from  320  to  294,  and  does  not  fully  fund  the  294  FTE 
authorized.  Therefore,  the  Commission  has  exercised  its  authority  to  concurrently 
submit  its  full  FY  1995  Budget  Request  to  the  Congress.  As  such,  our  request  is 
$4,577,000  and  53  FTE  greater  than  the  President's  request. 

The  major  portions  of  the  increase  over  FY  1994  represent  the  costs  of  a 
computerization  of  the  filing  process  for  campaign  finance  disclosure  documents 
filed  with  the  Commission,  and  a  significant  enhancement  of  computer  (ADP) 
equipment  at  the  Commission.  For  a  total  of  $4,021,300  and  7  FTE  in  FY  1995, 
the  FEC  will  undertake  a  multi-year  project  to  computerize  the  filing  process.  In- 
cluding electronic  filing  of  documents  and  enhancement  of  the  entire  ADP  system 
now  used  by  Commission  staff. 

In  terms  of  existing  programs,  with  three  exceptions,  no  new  staff  are  re- 
quested on  top  of  the  320  FTE  authorized  for  FY  1994,  despite  the  projected  in- 
crease In  workloads  faced  by  most  Commission  offices.  As  this  document  will 
show,  the  Commission  processed  record  workloads  during  the  1992  election 
cycle,  with  virtually  the  same  staff  for  most  programs  as  for  previous  elections 
cycles.  In  FY  1993,  the  Commission  did  augment  Its  legal  staff,  and  did  slightly 
Increase  the  staff  in  reports  review.  However,  the  320  FTE  authorized  for  FY  1994 
represents  the  first  real  increase  for  most  Commission  programs  since  the  1988 
election  cycle  despite  major  workload  increases.  FY  1995  would  merely  maintain 
these  staffing  levels,  despite  Indications  of  continuing  workload  increases.  This  re- 
flects the  Commission's  recognition  of  the  tight  budgetary  situation,  and  the 
hoped  for  future  Increases  In  productivity  to  be  derived  from  the  ADP  enhance- 
ment program. 
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In  reality,  the  electronic  filing  program  will  only  enable  the  Commission  to 
maintain  existing  levels  of  timeliness  with  regard  to  increasing  volumes  of  disclo- 
sure data  to  be  processed,  and  will  increase  the  type  of  data  more  readily  avail- 
able to  the  public,  specifically  expenditure  data.  However,  the  electronic  filing 
program  will  only  be  possible  for  those  committees  filing  directly  with  the  Com- 
mission. Candidate  committees  filing  with  the  House  and  Senate  will  only  be  able 
to  file  electronically  when  the  House  and  Senate  public  records  offices  (the  point 
of  entry  for  candidate  reports)  obtain  the  capacity  to  receive  such  filings  electron- 
ically, and  to  transmit  them  to  the  Commission.  Upgrading  the  data  available  from 
non-FEC  filers  to  match  the  new  data  may  require  additional  resources  to  main- 
tain consistency  of  data  across  the  entire  filing  universe. 

An  increment  of  20  FTE  and  $1,419,200  would  provide  additional  staff  for  the 
following  programs: 

1 .  Staff  to  replace  auditors  detailed  to  the  FEC  on  a  non-  reimbursable 
basis  from  GAO  during  presidential  elections  and  to  provide  for  tem- 
porary staff  to  process  matching  fund  submissions  as  in  past  presiden- 
tial elections; 

2.  Audit  staff  and  enforcement  staff  sufficient  to  maintain  a  2  U.S.C.  438(b) 
audit  program  and  the  resulting  enforcement  actions  even  during  presi- 
dential election  cycles;  and 

3.  Staff  in  Reports  Analysis  (RAD)  and  OGC  to  enforce  provisions  of  the 
FECA  limiting  total  contributions  to  federal  candidates  in  an  election 
cycle  to  $25,000  per  individual. 

These  three  programs  represent  the  only  increases  for  existing  staff  or  pro- 
grams. They  reflect  the  need  to  replace  detailed  staff  provided  by  GAO  without 
charge  since  the  1980  election,  plus  staff  increments  necessary  to  enforce  provi- 
sions of  the  FECA  which  limited  staff  and  resources  have  precluded  the 
Commission  from  significant  implementation  thereof.  More  details  of  these  efforts 
are  discussed  below. 

The  request  for  a  full  $31 ,793,000  and  347  FTE  is  referred  to  hereafter  as 
the  "Agency  Request  Level".  It  represents  the  full  amount  of  resources  necessary 
to  complete  the  1994  congressional  election  processes,  prepare  for  and  address 
the  1996  congressional  and  presidential  elections,  and  continue  the  progress  the 
Commission  has  made  in  recent  fiscal  years  in  major  programs.  It  allows  the 
Commission  to  meet  its  statutory  responsibilities  in  the  face  of  rising  campaign  fi- 
nance expenditures,  including  so-called  "soft  money"  which  the  Commission  first 
required  to  be  disclosed  beginning  with  the  1992  election  cycle. 
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For  comparison  purposes,  we  have  calculated  what  is  referred  to  as  a  "Base 
Level"  budget.  A  Base  level  for  FY  1995  of  $26,352,500  and  320  FTE  would 
merely  continue  FY  1994  staffing  levels  into  FY  1995  with  no  real  adjustments  for 
the  workload  expected  from  the  1996  election  cycle.  Any  new  initiatives,  such  as 
electronic  filing  and  enhanced  ADP  for  the  Commission,  can  only  be  funded  at 
the  higher  Agency  Request  Level.  The  Base  level  does  reflect  the  cost  of  the 
third  year  of  implementation  of  the  National  Voter  Registration  Act,  also  known  as 
"Motor  Voter"  legislation,  which  was  enacted  during  FY  1993. 

The  Agency  Request  level  reflects  the  fact  that  recent  FEC  Budget  Requests 
prior  to  FY  1994  had  emphasized  a  modest  rebuilding  of  the  Audit  staff  and  in- 
creasing the  Office  of  General  Counsel  (OGC)  enforcement  staff,  while  maintain- 
ing relatively  flat  staffing  for  other  Commission  operations.  The  FY  1995  Base 
level  continues  the  additional  staff  from  FY  1994  necessary  to  address  surging 
workloads  in  Disclosure,  Data  Systems,  Information,  Press,  Reports  Analysis  and 
support  functions  such  as  the  IG  Office,  Personnel  and  Administration.  It  also 
maintains  the  significant  and  necessary  increase  from  FY  1994  in  OGC  staff  for 
the  enforcement,  ethics,  policy  (regulations  review.  Advisory  Opinions,  etc.)  and 
legal  review  programs. 

These  FY  1994  staff  increments  are  maintained  in  the  FY  1995  Base  level, 
and  augmented  in  the  Agency  Request  level  for  FY  1995  with  the  staff  necessary 
to  ensure  proper  implementation  of  the  presidential  public  funding  programs  in 
1996,  as  well  as  fully  implement  a  non-presidential  audit  and  enforcement  pro- 
gram and  enforce  the  $25,000  total  contribution  limit.  The  only  true  "new"  initia- 
tives consist  of  the  electronic  filing  and  ADP  enhancement  programs.  Finally,  the 
Agency  Request  Level  represents  additional  space  and  necessary  support  for  the 
requested  augmentation  of  27  FTE. 

CAMPAIGN  FINANCE  AND  THE  POLITICAL  PROCESS 

The  Agency  Request  Level  represents  an  increase  necessary  to  meet  the 
rising  expectations  for  more  rigorous  enforcement  of  the  campaign  finance  laws 
as  expressed  by  the  President,  the  Congress  and  the  Electorate.  While  the  FEC 
understands  that  the  general  budget  climate  for  FY  1995  calls  for  reductions  In 
federal  spending,  the  necessities  of  the  1994  and  1996  election  cycles  and  our 
regulatory  mission  require  that  we  request  the  resources  necessary  to  perform  our 
statutory  obligations. 

An  informed,  active  citizenry  is  a  vital  factor  in  a  successful  democracy.  The 
FEC  performs  a  key  function  by  providing  the  public  with  the  information  they 
need  concerning  campaign  finance.  The  general  public  also  needs  assurance  that 
there  exists  an  independent  and  credible  instrument  to  oversee  the  conduct  of  po- 
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iitical  campaigns.  Therefore,  it  is  imperative  for  the  Federal  Election  Commission 
to  receive  adequate  funding  to  play  an  active,  vigorous  role  in  disclosing  and 
monitoring  the  financing  of  elections. 

Failure  of  the  Commission  to  meet  its  responsibilities,  particularly  due  to  a 
shortage  of  funds  and  staff,  would  be  another  damaging  blow  to  voter  confidence 
in  the  political  process.  With  the  fate  of  proposed  campaign  finance  reform  legis- 
lation unknown,  it  is  even  more  imperative  that  the  Commission  receive  adequate 
funds  to  vigorously  enforce  the  existing  laws  and  promote  the  widest  possible 
disclosure  of  campaign  finance  data. 

It  should  be  recognized  that  the  Commission  plays  a  significant  role  in  the 
American  political  process.  Concern  about  public  perception  of  the  health  of  this 
process  prompted  the  Commission  to  request  a  significant  Increase  in  its  Budget 
for  both  FY  1994  and  FY  1995.  Concerns  about  public  confidence  in  the  electoral 
process,  as  voiced  in  the  previous  two  FEC  budget  requests,  were  more  than 
born  out  by  popular  attitudes  as  expressed  during  the  1992  elections.  Extensive 
evidence  exists  that  these  public  concerns  about  the  political  process  remain  to 
be  strongly  held  by  significant  portions  of  the  electorate. 

Given  the  current  political  climate,  a  request  for  a  $32  million  budget  for  the 
Federal  Election  Commission  seems  to  be  a  legitimate  price  for  a  strong  effort  to 
help  to  restore  public  confidence  in  the  campaign  finance  system,  particularly 
when  compared  to  the  price  for  many  other  governmental  programs,  including 
assistance  to  other  nations  in  establishing  democratic  political  systems.  Even 
given  the  strict  budget  climate  and  the  resulting  competition  for  scarce  resources 
that  pervades  the  government  overall,  thirty  million  dollars  for  the  FY  1995  FEC 
Budget  for  full  disclosure  of  the  money  spent  in  the  political  process,  a  fundamen- 
tal cornerstone  of  our  democratic  governmental  system,  seems  appropriate. 

COMMISSION  INITIATIVES 

Within  the  general  political  and  budgetary  context,  the  Commission  has 
made  efforts  to  respond  to  calls  for  stricter  enforcement  of  the  FECA.  For  exam- 
ple, the  Commission  has  taken  measures  to  step  up  enforcement  of  the  $25,000 
annual  limit  on  contributions  by  individuals,  after  suffering  heavy  criticism  over  its 
Inability  to  thoroughly  monitor  the  overall  contribution  limit.  We  have  also  worked 
to  strengthen  the  enforcement  of  the  requirement  that  committees  fully  disclose 
the  Identification  of  contributors.  The  need  to  regulate  and  disclose  "soft  money" 
and  ensure  proper  allocation  of  expenditures  between  federal  and  non-federal 
campaigns  is  another  example  of  the  huge  task  faced  by  the  Commission  in  a 
time  of  limited  budgetary  resources. 
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This  FY  1995  Budget  Request  attempts  to  ensure  continued  adequate  staff- 
ing for  the  audit,  enforcement,  disclosure,  policy-making,  and  informational 
aspects  of  the  FEC's  mission.  Experience  with  previous  attempts  to  disclose  and 
regulate  campaign  finance,  and  the  Commission's  own  experiences,  highlight  that 
compliance  with  the  statute  does  not  exist  without  effective  disclosure  of  cam- 
paign finance  information  and  vigorous  and  timely  enforcement  of  the  law. 

WORKLOAD  INCREASES  FACED  BY  THE  COMMISSION 

The  staggering  increase  in  regulated  financial  activity  in  recent  years  has 
made  the  Commission's  task  very  difficult.  For  example,  the  number  of  transac- 
tions entered  into  our  disclosure  data  base  in  the  first  32  months  of  the  1992 
cycle  virtually  doubled  the  full  48  month  cycle  total  of  the  last  comparable  cycle, 
1988:  1,388,040  compared  to  694,016  transactions.  Yet  the  disclosure  operations 
were  severely  understaffed  for  the  1992  election.  For  the  first  time  in  a  decade 
(except  for  the  year  of  the  Gramm,  Rudman,  Hollings  Act  reductions),  the  FEC  fell 
behind  rather  than  improved  the  timeliness  of  the  review  and  computerization  of 
Information  submitted  by  more  than  8,200  political  committees  reporting  to  us  via 
80,000  documents  in  the  1992  election  cycle. 

Until  the  1992  election  cycle,  the  data  processing  staff  had  been  coding  and 
entering  data  into  the  disclosure  database  faster  than  any  preceding  election 
cycle.  However,  the  sheer  volume  of  financial  activity  to  be  disclosed  from  the 
1992  elections  overwhelmed  the  staff  at  hand,  which  was  below  or  barely  equal  to 
previous  election  cycle  staffing  levels.  Despite  increased  productivity  levels,  the 
volume  of  activity  to  be  processed  created  backlogs,  which  will  continue  to  be  felt 
all  through  the  review  and  enforcement  programs.  This  ill  serves  the  public  and 
serves  to  somewhat  demoralize  a  staff  which  heretofore  has  prided  itself  with  its 
timely  and  accurate  work. 

The  attached  five  charts  depict  the  problem.  The  first  shows  that,  as  of  July 
31,  1992,  detailed.  Itemized  data  entry  had  been  completed  for  91.9%  of  docu- 
ments filed  with  the  Commission.  This  was  a  comparable,  but  slightly  lower,  per- 
centage than  for  July  1988  and  July  1990  for  those  respective  election  cycles. 
However,  by  December  1992,  this  had  declined  to  only  84.6%,  significantly 
below  December  1988  and  1990,  which  had  shown  increases  from  the  previous 
July  percentages. 

This  is  further  depicted  in  the  second  chart  which  shows  the  number  of 
backlogged  (unprocessed  documents)  for  July  and  December  of  each  election 
cycle.  Once  again,  July  1992  showed  some  increase  in  backlog  compared  to  1988 
and  1992,  which  had  expanded  to  a  huge  increase  by  December  1992.  Notice 
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that,  in  1990,  the  backlog  actually  decreased  from  July  to  December  1990  for 
that  election  cycle;  in  1992  the  backlog  increased  dramatically.  In  terms  of  timely 
processing  of  documents  for  itemized  entry  into  the  computerized  data  base,  the 
FEC  has  virtually  slipped  back  to  1984  election  cycle  timeliness. 

The  next  three  charts  depict  why  this  happened.  First,  the  amount  of  transac- 
tions entered  Into  the  computerized  data  base  has  increased  tremendously:  from 
507,461  for  the  entire  1984  cycle  to  1,076,315  in  December  1992.  As  of  August 
1993,  more  transactions  had  been  entered  into  the  1992  database  than  for  the 
entire  1990  cycle,  an  80%  increase.  In  other  words,  despite  processing  almost 
three  times  the  number  of  itemized  entries  during  the  same  time  period  as  in 
1984  (and  between  50%  to  75%  more  than  in  1988  and  1990),  the  Commission 
had  a  bigger  backlog  of  documents  waiting  to  be  processed  than  in  1988  and 
1990  as  of  December  of  the  election  years.  Second,  the  number  of  documents 
filed  by  committees  reporting  to  the  Commission  Increased:  from  between  7,000 
to  10,000  more  documents  were  filed  as  of  December  of  the  election  year  than 
any  previous  cycle  back  to  1984. 

Yet,  In  the  face  of  this  increase  in  financial  activity  and  the  corresponding  in- 
crease in  documents  and  transactions  to  be  processed,  the  Data  Systems  total 
staff  has  actually  declined:  from  over  31  FTE  in  FY  1985  and  1988,  to  28.9  FTE 
and  30.2  FTE  in  FY  1990  and  1992.  The  staff  allocated  specifically  to  coding  of 
itemized  information  has  declined  from  8.1  FTE  in  FY  1981,  7.8  in  FY  1985,  and 
7.5  in  FY  1988,  to  6.4  FTE  In  FY  1992  and  FY  1993.  In  other  words,  one  coder 
processed  an  average  of  108,000  transactions  in  FY  1992  (107,000  in  FY  1993), 
compared  to  the  previous  high  of  77,000  transactions  per  FTE  in  FY  1990.  (The 
84,000  transactions  per  coding  FTE  in  FY  1988  was  inflated  due  to  the  delayed 
entry  of  items  recaptured  from  the  1986  database  during  FY  1988  due  to  GRH 
reductions.) 

Finally,  the  overall  financial  activity  has  continued  to  increase.  By  August 
1993.  7%  more  transactions  had  been  entered  for  the  1994  election  cycle  than  in 
August  1989  for  the  1990  cycle,  while  7%  more  documents  had  been  filed  than  in 
the  1990  cycle;  even  6%  more  documents  had  been  filed  for  the  1994  cycle  than 
for  the  1992  presidential  cycle  in  August  1991. 

By  August  1993,  the  backlog  in  data  entry  had  been  reduced:  98.68%  of 
documents  filed  had  been  completely  processed.  However,  this  still  compares 
with  99.68%  for  the  1988  cycle,  and  99.58%  for  the  1990  cycle  in  August  of  1989 
and  1991.  The  delay  from  the  1992  cycle  has  also  impacted  on  the  processing  of 
the  1994  cycle  data:  because  efforts  have  been  concentrated  on  reducing  the 
1992  cycle  backlog,  only  73.68%  of  1994  cycle  documents  had  been  completely 
processed  by  August  1993,  compared  with  89.47%  in  August  of  1991  for  the  1992 
cycle. 


1096 


Although  some  of  these  differences  may  appear  relatively  minor,  the  point  is 
that  staff  shortfalls  and  rising  backlogs  have  combined  to  create  slippage  in  the 
timeliness  of  data  processing,  In  the  place  of  previous  gains  in  timeliness.  The 
significance  is  that  disclosure  delayed  can  impact  on  the  electorate's  ability  to 
discern  where  a  candidate's  financial  support  is  coming  from  prior  to  an  election. 
Timely  disclosure  of  campaign  finance  activity  has  been  a  cornerstone  of  the 
Commission's  basic  mission. 

This  analysis  shows  that  the  Commission  has  experienced  productivity  in- 
creases in  the  coding  and  entry  of  data  into  the  computerized  database,  yet  is  ex- 
periencing a  degradation  in  the  timeliness  and  completeness  of  that  data  entry 
due  to  a  massive  increase  in  financial  activity.  Despite  the  fact  that  the  Commis- 
sion is  processing  significantly  more  data,  the  general  increase  in  overall  cam- 
paign finance  activity  in  the  face  of  static  or  even  declining  staff  resources  has 
led  to  a  decline  in  the  timelines  of  data  processed.  The  FY  1994  Budget  Request 
attempted  to  rectify  this  staffing  shortage,  and  the  FY  1995  Budget  Request  con- 
tinues to  meet  this  need. 

The  same  problems  confront  the  staff  providing  disclosure  information  to  the 
public  and  press,  as  well  as  the  staff  charged  with  reviewing  the  reports  filed  for 
compliance  with  the  requirements  of  the  FECA.  Our  Information  staff  also  is 
flooded  with  a  high  level  of  requests  for  assistance  and  for  information  about  the 
FECA  and  the  reporting  regulations.  The  Commission  can  supply  reams  of  charts 
depicting  the  same  type  of  workload  increases,  coupled  with  static  or  even  declin- 
ing staffing  levels.  We  will  let  the  data  entry  statistics  stand  as  the  dramatic  ex- 
ample of  the  need  for  more  resources,  but  the  same  story  holds  for  Information, 
Public  Disclosure,  Press  and  Reports  Analysis. 

In  the  enforcement  program,  the  Commission  has  continually  husbanded 
scarce  resources  by  ratcheting  enforcement  thresholds  higher  to  focus  the  limited 
available  resources  on  more  significant  violations  of  the  FECA.  Through  the  use 
of  these  thresholds  and  improved  management  of  programs  and  resources,  the 
FEC  has  survived  years  of  limited  budget  resources.  Nevertheless,  the  use  of  ever 
higher  thresholds  means  that  significant  activity  outside  the  legal  bounds  of  the 
FECA  becomes  tolerated,  severely  undercutting  the  law.  At  some  point,  the  risk  of 
detection  or  prosecution  becomes  so  low  that  the  "cost  of  doing  business"  out- 
side the  rules  becomes  acceptable,  the  law  comes  into  disrespect,  and  public 
confidence  in  the  electoral  process  is  further  eroded. 
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Despite  additional  resources,  the  extensive  use  of  thresholds  for  enforcement 
cases,  and  the  use  of  criteria  for  pursuing  only  significant,  major  cases,  the  Com- 
mission has  seen  record  high  bacl<logs  of  active  enforcement  cases,  or  Matters 
Under  Review  (IvIURs)  during  FY  1993  and  1994.  As  a  result,  the  Commission 
spent  much  of  Pi'  1993  and  1994  developing  a  MUR  prioritization  system,  and 
closed  137  cases  deemed  to  be  outdated  or  not  legally  significant  enough  to  war- 
rant the  use  of  limited  enforcement  resources. 

Once  the  active  caseload  has  been  cleansed  of  the  older,  relatively  less  sig- 
nificant cases,  the  fwlUR  prioritization  system  will  be  utilized  to  focus  limited  staff 
resources  on  the  most  important  legal  cases,  increases  in  enforcement  staff  im- 
plemented in  FV  1993  and  1994  will  be  used  to  keep  the  active  caseload  current 
and  reduce  the  build-up  of  future  backlogs. 

The  need  for  the  previous  increases  in  enforcement  staff  is  both  quantitative 
and  qualitative.  Not  only  has  staffing  for  OGC  been  insufficient  for  timely  comple- 
tion of  the  case  load  for  several  years,  but,  over  the  course  of  the  past  three 
years,  the  Office  of  the  General  Counsel  has  experienced  a  significant  increase  in 
the  complexity  and  difficulty  of  its  enforcement  matters.  The  number  of  respon- 
dents involved  in  these  matters  increased  significantly,  by  80  percent,  from  early 
1989  to  early  1991. 

In  particular,  there  continues  to  be  a  substantial  increase  in  enforcement 
matters  involving  complex  schemes  for  reimbursing  contributions  (i.e.,  contribu- 
tions in  the  name  of  another)  in  violation  of  2  U.S.C.  §  441f,  often  using  corpo- 
rate funds  in  violation  of  2  U.S.C.  §  441b.  By  their  nature,  these  cases  involve 
attempts  to  hide  conduct  that  is  designed  to  circumvent  the  limitations  and  pro- 
hibitions of  the  Act;  hence  many  of  these  matters  involve  knowing  and  willful  con- 
duct. Between  1987  and  1991,  these  types  of  cases  also  have  Increased  by  80 
percent. 

The  enforcement  case  load  has  been  further  affected  by  an  increased  use  of 
more  complex  arrangements  for  raising  and  transferring  campaign  funds,  includ- 
ing joint  fundraising  and  earmarking  programs,  bank  loans,  and  the  movement  of 
funds  through  the  federal  and  non-federal  accounts  of  national  and  state  parties. 
Because  these  matters  by  their  very  nature  involve  a  more  elaborate  money  flow, 
they  have  required  increasing  amounts  of  resources  to  properly  investigate  and 
conciliate.  The  complex  rules  regarding  allocation  of  expenditures  by  political 
party  committees  and  the  exemptions  from  the  limits  available  to  party  com- 
mittees also  have  involved  greater  examination  of  the  details  of  party  activities  in 
order  to  determine  their  legality.  Investigations  in  these  areas  often  require  taking 
testimony  or  obtaining  documents  from  nonrespondents,  such  as  vendors  and 
other  witnesses. 
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The  increase  in  the  number  of  more  complex  enforcement  cases  mandates 
the  husbanding  of  scarce  legal  resources  through  the  use  of  the  MUR  prioritiza- 
tion system. 

This  discussion  of  the  workloads  facing  the  Commission  demonstrates  the 
need  to  continue  the  staffing  levels  received  in  the  FY  1994  appropriation,  and 
sets  the  stage  for  the  basis  for  the  requests  for  additional  items  included  in  the 
full  FY  1995  Agency  Request  level.  Funding  of  the  Base  level  is  an  absolute  mini- 
mum for  FY  1995;  the  Commission  cannot  meet  its  statutory  obligations  for  the 
1994  and  1996  elections  without  at  least  320  FTE  and  the  resources  to  support 
that  staff.  The  FEC  recognizes  the  difficulty  in  avoiding  any  reductions  from  FY 
1994  funding,  much  less  the  need  for  additional  funding  for  FY  1995.  Neverthe- 
less, we  must  seek  the  full  funds  necessary  to  meet  our  responsibilities. 

The  FEC  has  reached  agreement  with  0MB  and  the  President  whenever 
possible,  but  sometimes  at  the  price  of  not  meeting  our  statutory  obligations.  If 
we  are  to  head  off  deterioration  of  many  Commission  operations  and  make  further 
progress  in  improving  other  areas,  the  full  Agency  Request  Is  necessary.  The 
lower  Base  Level  for  FY  1995  would  not  enable  the  FEC  to  administer  an  effec- 
tive enforcement  and  disclosure  program.  With  this  in  mind,  the  Federal  Election 
Commission  urges  full  funding  at  the  Agency  Request  Level  outlined  below. 

ISSUES  FOR  FY  1995  AND  THE  1996  ELECTIONS 

The  Commission  determined  that  it  would  be  extremely  difficult  to  request 
appreciable  additional  funds  for  more  staff  in  FY  1995.  However,  the  FEC  must 
respond  to  the  request  by  members  of  the  various  oversight  and  appropriations 
committees  regarding  the  issue  of  electronic  filing  and  the  further  use  of  comput- 
ers at  the  Commission.  As  a  result,  the  proposed  request  contains  over  $4  million 
and  7.0  FTE  for  some  major  computer  initiatives  in  FY  1995.  It  is  anticipated  that 
these  Initiatives  will  be  Implemented  in  time  for  the  1996  elections. 

Furthermore,  the  Commission  must  seek  sufficient  staff  for  the  Audit  Division 
to  ensure  that  the  measures  taken  to  speed  up  the  Presidential,  Title  26  certifica- 
tion and  audit  processes  In  the  1992  elections  are  carried  through  for  the  1996 
elections.  Since  we  are  losing  the  non-reimbursable  detailees  from  GAO  for  1996, 
additional  audit  staff  are  required.  In  addition,  the  Audit  Division  supplements  the 
permanent  staff  with  temporaries  for  the  certification  process  in  presidential  elec- 
tion cycles.  This  requires  temporary  staff  during  the  latter  half  of  FY  1995;  candi- 
dates can  submit  for  matching  any  contributions  received  subsequent  to  January 
1,  1995,  for  payment  after  January  1,  1996,  for  the  1996  elections. 
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Beyond  the  computerization  projects  and  presidential  election  programs,  the 
Commission  determined  that  additional  staff  above  320  FTE  would  also  be  sought 
for  the  following  programs: 

A  substantial  Title  2  audit  program,  under  the  provisions  of  2  U.S.C.  438(b), 
even  during  presidential  election  cycles; 

The  subsequent  enforcement  activity  resulting  from  the  Title  2  audit  program; 
and 

Enforcement  of  the  $25,000  total  contributions  per  election  limit. 

Therefore,  additional  staff  above  the  320  FTE  base  from  FY  1994  are  confined  to 
Data  Systems,  Reports  Analysis,  Audit,  and  OGC.  The  projects  Included  are  the 
electronic  filing  and  computerization  enhancement,  the  Title  2  audit  and  enforce- 
ment program,  and  the  $25,000  limit  enforcement  program.  The  costs  of  these 
programs  added  $5,440,500  and  27.0  FTE  to  the  base  of  $26,352,500  and  320 
FTE,  for  a  final  FY  1995  Budget  Request  of  $31,793,000  and  347  FTE.  More  de- 
tails of  the  FY  1995  Base  and  the  full  request  are  provided  below. 

FY  1995  BASE 

The  Base  for  FY  1995  is  estimated  at  $26,352,500  for  320  FTE.  This  estimate 
provides  for  full  funding  for  320  authorized  positions.  The  FY  1995  Base  does  in- 
clude funding  for  some  ongoing  costs  due  to  the  Motor  Voter  project,  but  less 
than  the  one-time  startup  costs  from  FY  1994.  Support  costs  include  rent  for  an 
additional  floor  obtained  in  FY  1994  In  the  current  building,  and  provide  for  a 
$150,000  educational/informational  program  about  the  FECA  and  FEC  in  general. 

INCREASES  REQUESTED  FOR  FY  1995 

A  total  of  29  positions,  or  27  FTE,  is  requested,  with  support  costs  for  addi- 
tional staff  allocated  to  the  cost  of  each  program,  rather  than  separately  specified: 
this  totals  $442,500  and  includes  5,000  square  feet  of  additional  space  for  the  27 
FTE  requested.  These  costs  break  down  to  approximately  $15,900  per  permanent 
employee,  and  about  $11,250  per  temporary  employee.  Support  costs  include 
space,  equipment  (furniture),  supplies  and  materials,  phones,  and  other  basic 
overhead  for  staff. 

In  response  to  concerns  raised  and  suggestions  made  at  the  Commission's 
Spring  1993  budget  hearings  on  our  FY  1994  funding  request,  the  first  two  follow- 
ing proposals  are  included  in  the  FEC's  FY  1995  Budget  Request.  The  final  three 
projects  reflect  Commission  responses  to  the  need  for  more  timely  resolution  of 
audits  of  presidential  candidates  receiving  federal  funds  and  enforcement  result- 
ing therefrom,  as  well  as  responding  to  calls  for  a  more  vigorous  audit  and  en- 
forcement program  In  general. 
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Electronic  Filing 

The  oversight  committees  strongly  suggested  that  the  Commission  seek  fund- 
ing to  implement  a  system  of  electronic  filing  of  campaign  finance  disclosure 
reports.  This  should  increase  the  amount  and  type  of  information  captured  from 
the  reports  and  speed  up  the  capture  of  that  data  from  committees  electronically 
filing  reports.  The  Commission  agrees  that  the  breadth  and  scope  of  data  col- 
lected can  be  expanded  by  electronic  filing,  and  that  the  time  required  to  capture 
the  data  would  be  reduced.  The  design  and  implementation  of  an  electronic  filing 
system  will,  however,  require  a  significant  commitment  of  staff  resources  and  a 
large  initial  investment  of  hardware  and  software,  as  well  as  a  heavy  ongoing 
commitment  of  staff  and  computer  resources  to  operate  and  maintain  the  system. 

This  will  require  a  sizable  investment  in  FY  1995,  and  a  long-term  commit- 
ment for  FY  1996  and  beyond  of  staff  and  ADP  resources  to  maintain  the  elec- 
tronic filing  system,  while  still  requiring  staff  and  support  costs  for  data  coding 
and  entry  of  disclosure  data  from  committees  not  filing  electronically.  Potential 
future  savings  would  derive  from  allowing  the  FEC  to  meet  incremental  increases 
in  workloads,  as  the  volume  of  campaign  finance  activity  creates  more  and  more 
data  to  be  processed,  without  continual  increments  of  additional  data  coding, 
entry,  processing,  and  analysis  staff,  for  the  electronically  filed  reports. 

Electronic  filing  will  permit  the  processing  of  more,  detailed  data,  such  as 
disbursement  data,  without  additional  staff  increments.  However,  the  type  and 
amount  of  data  from  committees  not  filing  electronically  should  also  then  be  up- 
graded to  match  the  electronic  filers,  such  as  for  disbursements.  That  new  man- 
ual entry  work  will  require  additional  staff  above  and  beyond  present  data  entry 
and  coding  staff  for  those  committees.  Keeping  the  type  and  breadth  of  data  cap- 
tured consistent  throughout  the  entire  election  cycle  databases  would  mandate 
this. 

Furthermore,  staff  would  still  be  required  to  process  current  types  of  data 
from  reports  received  from  those  committees  not  filing  directly  with  the  FEC,  and 
therefore  not  utilizing  electronic  filing.  Candidate  committees  file  directly  with  the 
Clerk  of  the  House  and  the  Secretary  of  the  Senate  and  therefore  would  not  file 
electronically  or  by  magnetic  disk  with  the  FEC  under  the  proposal  included  in 
this  Budget  Request. 

The  proposal  outlined  in  this  Budget  Request  would  enable  the  Commission 
to  design,  model,  test,  and  begin  to  implement  a  system  for  electronic  filing  for 
large  national  party  committees.  Presidential  campaigns,  and  large  PACs  and 
Party  Committees.  It  would  also  provide  for  the  development  of  a  software  specifi- 
cations package  to  provide  for  medium  to  small  filers  (PACs,  Party  Committees)  to 
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process  and  file  data  by  magnetic  disk  with  the  FEC.  In  addition,  the  FEC  would 
develop  software  specifications  for  the  design  of  software  to  generate  computer- 
ized FEC  reports  for  those  committees  not  filing  electronically  or  by  magnetic 
disk. 

The  Data  Systems  Division  estimates  it  would  require  $1 .5  million  in  hard- 
ware, software,  communications,  storage,  and  other  equipment  and  contracts  for 
these  programs.  It  would  also  require  4.0  FIE  of  programmers  and  analysts  to  de- 
velop, test,  and  monitor  the  system  once  in  place.  The  schedule  would  be  as 
follows: 

Define  project  in  FY  1994; 

Develop  project  specifications  in  late  FY  1994  and  early  FY  1995; 

Develop  models  in  FY  1995; 

Implement  models  and  test  in  FY  1995; 

Evaluate  models  and  tests  in  FY's  1995  and  1996; 

Implement  System  by  1996  election 

FY  1995  Costs  include: 

Personnel  costs  for  4.0  FTE:  $215,000,  plus  $63,600  in  support  and 
overhead; 

Non-Personnel:     $1,500,000  (Includes  software,  hardware,  equipment,  con- 
tracts, training,  etc.) 

Increases  for  Enhanced  Computerization 

The  Commission  has  also  been  encouraged  to  avail  itself  of  newer  ADP  tech- 
nology to  improve  productivity.  This  also  will  require  a  large  initial  investment  in 
hardware  and  software,  as  well  as  technical  staff  to  implement  the  proposed  sys- 
tems. For  the  immediate  future,  the  cost  of  designing,  implementing,  and  operat- 
ing the  new,  enhanced  ADP  systems  would  increase  costs,  with  hoped  for 
productivity  improvements  to  be  realized  in  the  future. 

During  the  past  five  fiscal  years,  the  Commission  has  put  into  place  an  office 
automation  system  consisting  of  a  desktop  terminal  system,  on  virtually  every  staff 
member's  desk,  linked  to  the  FEC  main  disclosure  database.  Most  staff  have 
access  to  word-processing  and  Electronic  Mail  (EM)  technology  through  the  use  of 
networked  terminals.  In  FY's  1993  and  1994,  the  Commission  will  provide  a  some- 
what enhanced  ADP  capability  to  the  Audit  and  Reports  Analysis  (RAD)  staffs, 
making  some  spreadsheet  and  other  analytical  packages  more  readily  available  to 
these  staffs. 
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However,  the  widespread  use  of  more  applications  will  require  an  evolution 
or  migration  to  an  "intelligent"  (PC-like)  workstation  environment.  Networking 
these  workstations  and  linking  them  to  the  existing  mainframe-based  disclosure 
database  will  require  a  significant  expenditure  of  staff  time  and  resources  for  nec- 
essary hardware  and  software. 

The  imaging  technology  being  implemented  in  FY's  1993  and  1994  to  re- 
place old  microfilm  technology  in  the  Commission's  Public  Records  Office  pro- 
vides another  area  for  potential  advancement.  To  take  full  advantage  of  the  imag- 
ing technology  also  requires  the  Commission  to  shift  to  an  intelligent  workstation 
environment.  This  will  enable  the  marriage  of  word  processing  and  imaging  capa- 
bilities, plus  facsimile  transmission  at  individual  workstations,  as  well  as  the  use 
of  many  varied  applications  by  individual  users  not  possible  under  the  present 
configuration. 

The  shift  from  our  present  environment  to  a  networked  workstation  environ- 
ment will  require  design,  development,  modeling,  and  testing  stages  before  full 
implementation,  and  most  likely  require  two  fiscal  years.  Data  Systems  estimates 
It  will  require  2.0  FTE  of  senior  level  programmers  and  analysts,  1.0  FTE  of 
trainers  to  train  FEC  staff  to  use  the  new  equipment,  and  about  $3.0  million  in 
hardware,  software,  licenses,  and  contracts. 

FY  1995  costs  would  be: 

Personnel  costs  for  3.0  FTE:  $195,000,  plus  $47,700  in  support  and 
overhead; 

Non-Personnel  Costs:     $2,000,000  (Includes  software,  hardware,  equipment, 
contracts,  training,  etc.) 

FY  1996  costs  would  be  3.0  FTE  and  $1,242,700;  $1,000,000  in  hardware,  etc. 

An  additional  benefit  of  the  project  would  be  to  expand  the  variety  of  tech- 
nologies available  for  use  by  outside  users  of  the  Commission's  Public  Records 
Office  (and  other  disclosure  operations),  included  would  be:  the  use  of  PC's  in 
the  Public  Records  Office;  expanded  fax  capability;  and  the  capability  to  com- 
municate directly  with  new  scanning  and  storage  technologies  being  installed  at 
the  House  and  Senate  filing  offices. 

The  Commission's  new  document  processing  and  viewing  equipment  current- 
ly being  installed  uses  scanning  and  imaging  technologies,  but  is  not  yet  capable 
of  direct  transmission  with  the  House  and  Senate  equipment.  This  project  would 
ensure  that  the  FEC  ADP  systems  could  provide  for  this  communication.  As 
stated  above,  an  estimated  1.0  FTE  would  be  required  to  train  FEC  staff,  espe- 
cially in  Disclosure,  in  using  the  new  equipment. 
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Audit  Division—  1996  Elections  and  Title  2  Audit  Program 

The  Commission  requests  8.0  FTE  of  permanents  and  four  temporary  em- 
ployees for  half  the  FY.  for  a  total  of  10.0  FTE  in  FY  1995  for  the  Audit  Division. 
The  permanent  employees  are  to  provide  needed  manpower  to  undertake  a  sig- 
nificant 438(b)  audit  program,  and  to  prepare  for  the  1996  presidential  election, 
as  the  GAO  assistance  we  have  received  the  last  three  elections  (1984,  1988,  and 
1992)  will  not  be  available.  The  Commission  has  made  it  clear  in  previous  budget 
requests  that  these  detaiiees  will  not  be  offered  by  GAO  for  the  1996  elections, 
and  that  additional  FEC  staff  would  be  required  during  the  1996  elections. 

A  review  of  the  Audit  staffing  history  back  to  FY  1980  shows  the  decline  in 
audit  staffing  over  the  past  14  years.  Despite  building  the  Audit  staff  back  to  30 
permanent  FTE  for  the  1992  elections,  the  loss  of  the  GAO  assistance  must  be 
offset  to  assure  timely  completion  of  the  presidential  audits.  Unhappy  with  the 
timing  of  the  1988  presidential  audits,  the  Commission  has  committed  to  im- 
proved timeliness  of  the  audits  in  1992.  Absent  this  additional  staff,  the  preferred 
timeliness  cannot  be  assured  in  1996. 

The  temporaries  have  been  utilized  for  certification  of  matching  fund  re- 
quests for  every  election  since  1984.  It  is  assumed  that  the  1996  elections  will 
more  closely  resemble  the  1984  and  1988  elections  than  1992,  and  that  signifi- 
cant certification  activity  will  occur  in  FY  1995,  unlike  FY  1991.  The  temporaries 
are  necessary  to  process  the  anticipated  matching  funds  threshold  certifications, 
and  subsequent  matching  certification  requests  during  the  last  half  of  FY  1995. 
This  is,  of  course,  dependent  upon  the  political  situation.  However,  all  current  in- 
dications are  that  the  1996  maneuvering  has  already  begun.  The  restored  condi- 
tion of  the  Presidential  Fund,  due  to  the  legislative  fix  enacted  in  the  Budget 
Reconciliation  Act,  assures  adequate  funds  for  all  the  public  funding  programs  in 
the  1996  elections. 

The  additional  staff  Is  also  necessary  to  assure  the  existence  of  a  significant 
Title  2  audit  program,  even  in  Presidential  election  years.  The  Title  2  audits  vir- 
tually disappeared  after  the  1984  and  1988  elections,  as  limited  staff  focused  on 
presidential  audit  activity.  Since  1990,  the  RAD  staff  has  referred  to  the  Commis- 
sion more  committees  for  audit  under  the  438(b)  program;  therefore,  the  Commis- 
sion requires  the  capability  to  carry  out  a  significant  Title  2  Audit  program  in  the 
1994  and  1996  elections. 

It  is  estimated  that  a  total  audit  staff  of  38  permanent  and  four  temporaries 
could  perform  20  to  25  Title  2  audits  (no  more  than  five  being  major  Senate  cam- 
paigns) under  the  438(b)  audit  program  in  FY  1995.  Taken  in  the  context  of  the 
8,236  political  committees  (candidate  and  non-candidate)  which  filed  79,900  re- 
ports in  the  1992  election  cycle  to  date  (August  31,  1993),  this  is  not  an  extensive 
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program.  However,  it  does  provide  for  an  audit  presence,  assuring  that  commit- 
tees with  the  most  egregious  filing  problems  are  audited  under  2  U.S.C.  438(b). 
Furthermore,  the  Title  2  audit  program  also  provides  training  for  new  auditors  and 
readies  them  to  conduct  Title  26  Presidential  audits. 

The  cost  of  the  10.0  total  FTE  is  $408,000.  Additional  travel  is  estimated  at 
$150,000  for  the  expanded  438(b)  audit  program  possible  with  the  additional  staff. 
Support  costs  are  $172,200,  for  a  total  cost  of  $730,200. 

Enforcement  Cost  of  Title  2  Audit  Program 

The  impact  on  OGC  if  the  Commission  anticipates  undertaking  a  significant 
Title  2  audit  program  for  the  1994  and  1996  elections  will  be  significant.  The 
Audit  Division  estimates  that  they  could  perform  audits  of  20  to  25  committees  in 
FY  1995.  Audit  also  estimates  that  it  could  begin  16  Title  2  audits  in  FY  1994. 
The  Commission  has  already  approved  audits  of  8  authorized  committees  that  will 
commence  in  FY  1993  and  1994.  These  estimates  reflect  a  marked  Increase  in 
the  number  of  Title  2  audits  conducted  in  the  past.  This  anticipated  workload  may 
result  in  numerous  Title  2  audit  generated  enforcement  matters  pending  in  FY 
1995. 

The  Office  of  General  Counsel  will  be  responsible  for  legal  review  of  draft 
audit  reports  and  handling  any  enforcement  matters  generated  from  these  Title  2 
audits  in  FY  1995.  While  additional  staff  may  be  allocated  to  this  area  of  OGC  in 
FY  1994,  it  will  not  be  sufficient  to  handle  the  significant  increase  in  the  workload 
that  should  result  as  the  Commission  authorizes  an  increased  number  of  Title  2 
audits. 

In  FY  1995,  responsibilities  with  respect  to  closing  out  the  1992  presidential 
audits  may  include  review  of  a  final  audit  report,  preparation  of  statements  of 
reasons  to  support  final  repayment  determinations  and  handling  enforcement  mat- 
ters generated  from  the  presidential  audits.  In  addition,  OGC  will  be  Involved  in 
preparations  for  the  1996  presidential  election  cycle. 

t^oreover,  the  Commission  desires  to  complete  its  audits  expeditiously,  gen- 
erally within  a  two  year  period.  Similar  time  constraints  placed  on  OGC  efforts  to 
complete  enforcement  matters  generated  from  these  audits  require  providing  suf- 
ficient additional  staff  to  these  audit  matters  to  meet  the  time  frames  established 
for  review  of  draft  audit  reports  and  closing  audit  generated  MURs.  Based  upon 
the  current  FTE  requirements  for  handling  Title  2  audit  matters,  the  number  of 
FTE  needed  to  handle  a  full  scale  Title  2  audit  program  will  increase  proportion- 
ately. OGC  anticipates  24  Title  2  audit  reviews  and  25  MURs  generated  from  Title 
2  audits  in  FY  1995.  OGC  therefore  requires  6.0  FTE  to  review  the  438(b)  audits 
and  to  provide  for  the  enforcement  cases  arising  from  the  Title  2  Audit  program. 
Personnel  Costs  of  $300,000;  associated  costs  of  $25,000  for  travel  and  $15,000 
for  depositions,  etc.  Support  costs  of  $95,400,  for  a  total  cost  of  $435,400. 
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Cost  of  $25,000  Limit  Enforcement  Program 

During  FY  1993,  the  Commission  developed  a  pilot  program  to  monitor  indi- 
vidual compliance  with  the  annual,  aggregate  contribution  limit  of  $25,000.  We 
plan  to  install  this  system  for  routine  operation  by  the  1994  election  cycle,  but  ♦he 
major  enforcement  efforts  would  come  at  the  end  of  the  election  cycle  in  FY 
1995.  RAD  calculates  that  2.0  FTE  are  required  for  their  part  of  a  program  of  en- 
forcing the  $25,000  contributions  limit  for  individuals  per  election.  This  provides 
for  all  review  and  referral  tracking  and  preparation.  OGC  estimates  that  it  requires 
another  2.0  FTE  for  enforcement  of  each  batch  of  10  to  15  cases  relating  to  this 
provision  of  the  FECA.  Data  Systems  does  not  require  additional  staff  above  the 
increase  in  FY  1994  contained  In  the  320  FTE  request;  the  Base  level  for  FY 
1995  includes  the  Data  staff  necessary  for  the  $25,000  limit  enforcement  (identi- 
fied as  1.5  FTE  In  FY  1994). 

The  total  cost  for  the  enforcement  of  the  $25,000  limit  program  is  therefore 
$160,000  for  4.0  FTE  in  staff  in  RAD  and  OGC,  plus  $15,000  in  travel  and 
$15,000  in  depositions,  etc.,  for  10  to  15  such  cases  in  FY  1995.  Support  costs  of 
$63,600  provide  for  a  total  cost  of  $253,600. 

Administrative  Support 

Essentially,  we  are  requesting  13,000  square  feet  in  FY  1994  (roughly  an- 
other floor  here  at  999  E  Street,  N.W.),  which  is  carried  forward  in  the  FY  1995 
Base.  The  Full  FY  1995  Request  includes  another  5,000  square  feet  (part  of  an- 
other floor),  most  of  which  is  for  staff  offices,  but  also  includes  space  for  copying, 
meeting,  training,  storage,  processing,  etc.  As  stated,  all  administrative  costs  such 
as  space  are  included  in  the  cost  of  the  specific  programs. 

SUIMIMARY—  FY  1995  AGENCY  REQUEST 

The  costs  of  the  above  requested  projects  bring  the  total  cost  of  the  FEC 
Budget  for  FY  1995  to  $31,793,000  and  347  FTE.  The  attached  spread  sheets 
depict  the  cost  of  the  FY  1995  Base,  plus  the  estimated  cost  of  the  Full  FY  1995 
Budget  Request.  The  summary  sheets  compare  FY  1995  to  previous  years,  and 
the  detailed  sheets  show  the  object  class  breakdown  by  Division  and  Office.  Also 
included  is  a  breakdown  of  the  FTE  increases  by  Division. 

Major  items  include: 

•  $1,779  million  for  electronic  filing  and  software  development  to  assist 
filers  (4.0  FTE); 

•  $3,485  million  for  ADP  upgrading  (3.0  FTE);  spread  over  two  fiscal 
years  ($2,243  million  in  FY  1995); 
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•  $1,166  million  for  sufficient  staff  to  implement  the  1996  presidential 
public  funding  programs  and  for  a  significant  Title  2  audit  program,  and 
the  enforcement  cases  arising  from  such  audits  (16.0  FTE);  and 

•  $253,600  for  a  limited  program  to  enforce  the  $25,000  overall  limit  on 
contributions  per  election  (4.0  FTE). 

Given  the  increase  in  funding  which  should  be  enacted  for  FY  1994,  the 
Commission's  FY  1995  Budget  Request  does  not  comply  with  the  Executive 
Orders  which  regulatory  agencies  were  requested  to  comply  with  in  implementing 
proposed  reductions  in  administrative  overhead  costs.  The  Commission  is  receiv- 
ing an  increase  in  funding  for  FY  1994  for  additional  staff,  which  requires  ade- 
quate support.  As  a  personnel  intensive  regulatory  agency,  virtually  all  the  FEC's 
budget  goes  towards  personnel  costs  (73%  of  the  Base  Request,  65%  of  the 
Agency  Request)  or  the  direct  support  thereof. 

The  Commission  argues  strongly  that  arbitrary,  formallstic  across-the-board 
reductions  in  object  classes  such  as  travel  are  harmful  to  the  FEC's  ability  to 
complete  its  mission.  In  FY  1992,  such  a  reduction  in  travel  severely  curtailed 
Commission  efforts  to  provide  normal,  pre-  election  outreach  services  to  persons 
regulated  by  the  FECA.  It  also  hampered  the  flexibility  to  plan  enforcement  ac- 
tions and  audits.  The  travel  usage  by  the  Commission  fluctuates  widely  from  fiscal 
year  to  fiscal  year  within  a  four-year  cycle,  depending  on  the  need  to  travel  to 
complete  the  audits  of  presidential  candidates  receiving  federal  funds  and  to  per- 
form educational  functions. 

Object  class  budgeting  is  harmful  to  our  ability  to  carefully  plan  and  respond 
to  contingencies  in  our  audit  and  enforcement  activities,  as  well  as  our  outreach 
efforts.  We  urge  that  such  restrictions  not  be  utilized  for  the  FEC's  FY  1995 
Budget. 

OFFICE  OF  INSPECTOR  GENERAL  —FEDERAL  ELECTION  COMMISSION 

Mission 

As  one  of  the  designated  agencies,  the  FEC  has  operated  with  essentially  a 
two-person  Office  of  Inspector  General  (OIG)  since  the  inception  of  the  office.  The 
Inspector  General  requested  and  received  two  additional  staff  (FTE)  for  FY  1994: 
an  administrative  assistant  and  a  junior  level  auditor.  This  brings  the  OIG  up  to  a 
total  of  4.0  FTE.  The  FY  1995  Budget  Request  maintains  the  FY  1994  level  of  4.0 
FTE. 
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The  OIG  has  been  operating  without  administrative  assistance  since  its  in- 
ception. All  administrative  duties,  such  as  answering  the  phone,  filing,  typing, 
photocopying  supply  and  travel  requests,  faxing,  time  cards,  etc.,  have  been 
handled  by  the  IG  or  the  auditor.  This  impacts  on  productive  time.  It  has  become 
increasingly  difficult  to  operate  without  an  administrative  assistant.  This  has  been 
rectified  for  FY  1994. 

The  addition  of  a  junior  auditor  to  the  staff  should  enable  the  OIG  to  broaden 
its  focus  and  accomplish  audits  in  a  more  timely  manner.  With  only  one  senior 
auditor  on  staff,  work  in  the  audit  area  completely  stops  when  that  person  is  on 
leave  or  resigns.  During  FY  1992,  a  delay  of  several  months  occurred  when  the 
auditor  resigned.  The  additional  auditor  slot  should  prevent  this  from  happening. 

Most  importantly,  the  additional  auditor  should  enable  the  OIG  to  schedule 
regular,  periodic  audits  of  key  systems  at  the  FEC,  as  well  as  pursue  any  spe- 
cific, targeted  audits  or  reviews. 

Staffing  History 

FY  92  FY  93  FY  94  FY  95  FY  96 

FTE  1.8*  1.8*  4.0**  4.0  4.0 


*     Authorized  2.0;  1 .8  due  to  vacancy  during  year. 

**     Authorized  in  FY  1994  Appropriation;  forced  absorption  of  unfunded  locality 
pay  adjustment  will  cause  a  reduction  in  the  OIG,  as  well  as  other  authorized 
staffing  levels  across  the  agency.  The  Commission's  FY  1994  IVlanagement  Plan 
only  will  fund  about  300  out  of  an  authorized  320  FTE,  due  to  the  absorption  of 
the  locality  pay. 


Funding  History 


FY  1993  Actual:  $125,429 

FY  1994  Planned:  $219,700 

FY  1995  OIG  Request:  $229,100® 

FY  1995  Base  Request:  $244,100# 

FY  1995  Agency  Request:  $244,100# 


@  OIG  internal  FEC  Request;  Commission  requested  totals  below. 

#  FEC  adjusted  for  FY  1994  locality  pay  and  FY  1995  locality  plus  COLA. 
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COMPARATIVE  FTE  L£VELS  FY  1995  BUDGET  REQUEST 


FY  1990 

FY  1991 

FY  1992 

FY  93 

FY  94 

FY  94 

FY  95 

FY  95 

OFFICE 

M.  PLAN 

M.  PLAN 

M.  PLAN 

M.  PLAN 

M.  PLAN 

M.  PLAN 

BASE 

FULL 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

AUTVOR. 

REVISED- 

1-Sep 

1-Sep 

COMMISSION 

20.0 

20.0 

20  0 

20  0 

22.0 

18.7 

22  0 

22.0 

STAFF  DIR 

21.3 

21.2 

22  5 

21.7 

30.0 

26.2 

30.0 

30.0 

ADMIN. 

14.3 

14.8 

15.8 

16.3 

20.0 

18.3 

20.0 

20  0 

AUDIT 

21.5 

23.7 

32.4 

29.6 

30.0 

28.4 

30.0 

40  0 

M=OR 

12.8 

13.0 

12.8 

13.0 

14.0 

13.4 

14.0 

14.0 

C.KXJS6 

4.2 

4.4 

5.0 

5.0 

6.0 

5  6 

6.0 

6  0 

OGC 

71.2 

75.1 

75.8 

81.8 

100.5 

97.0 

100.0 

108.0 

DATA  SYS. 

28.5 

29.2 

29.7 

28.9 

35.0 

32.6 

35.0 

42.0 

OISCLOGURE 

11.1 
35.7 

12.2 
37.3 

12.7 
37.7 

12.1 
39.8 

15.0 
43.5 

14.1 
42.4 

15.0 
44.0 

15.0 
46.0 

RAD 

laOFFICE 

1.1 

2.0 

1.8 

1.8 

4.0 

3.3 

4.0 

4.0 

TOTAL 

241.7 

252.9 

266.2 

270.1 

320.0 

300.0 

320.0 

347.0 

•  AUTHORIZED  FTE  IN  FY  94 
300  FTE  FUNDED. 


=  320;  FY  94  M.  PLAN  PROVIDES  FOR  305.9  LESS  LAPSE  FOR  ESTIMATED 


FEC  FY  1995  ADJUSTED  BUDGET  REQUEST  DECEMBER  9. 1993 
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COMPARISON  OF  OBJECT  CLASS  AMCHimS  Pf  1995  BUDGET  REQUEST 


JBJECT  CLASS 

FY  1989 

FY  1990 

FY  1991 

FY  1992 

FY  1993 

FY  1994 

FY  1995 

FY  1995 

(JOOO-S) 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

M.PLAN 

•BASE- 

ADJUSIbU 

Nov-93 

Dec -93 

Dec -93 

SALARIES  »  BENEFITS 

10.401.0 

10,825.9 

12.094.3 

13,533.0 

14.548.0 

16.877.0 

19,096.0 

20.374.0 

OVERTIME 

29.0 

55.9 

40.6 

48.0 

62.6 

50.0 

45.0 

45.0 

WITNESSES 

2.2 

2.5 

1.1 

1.0 

1.5 

5.0 

6.0 

6.0 

CASH  AWARDS 

62.4 

79.8 

92.7 

88.2 

109.1 

115.0 

120.0 

120.0 

UNEMPLOYMENT 

29.0 

18.9 

5.5 

9.5 

21.7 

20.0 

25.0 

25.0 

DISABILITY 

3.6 

0.1 

0.0 

0.5 

0.0 

1.0 

1.0 

1.0 

TOTAL  PERSONNEL 

10,527.2 

10,983.1 

12,234.2 

13,680.2 

14,742.9 

17,068.0 

19,293.0 

20,571.0 

TRAVEL 

208.8 

146.0 

208.8 

227.5 

378.6 

374.5 

341  0 

531.0 

MOTOR  POOL 

8.7 

5.0 

5.6 

6.3 

6.7 

12.0 

15.0 

15.0 

TRANS  OF  THINGS 

6.S 

5.4 

4.9 

5.5 

5.5 

7.5 

8.0 

8.0 

GSA  SPACE 

1640.0 

1671.4 

1756  8 

1905.3 

2070.5 

2333.0 

2565.5 

2728.0 

COMMERCIAL  SPACE 

19.3 

17.9 

20.2 

21.1 

24.9 

26.5 

27.0 

27.0 

EQUIPMENT  RENTAL 

260.4 

231.5 

304.3 

315.0 

374.4 

450.0 

480  0 

495.0 

PRINTING 

224.0 

303.8 

288.3 

333.1 

352.2 

392.5 

445.0 

455.0 

MICROFILM  PRINTS 

28  2 

27  6 

28.3 

30.0 

30.0 

34.0 

40.0 

40.0 

TRAINING 

83.2 

53.7 

77.9 

97.7 

66.1 

126.0 

139.5 

139.5 

ADMIN   EXPENSES 

117.3 

143.5 

143.7 

189.9 

264.6 

341.0 

356.5 

416.5 

SUPPORT  CONTRACTS 

616.3 

632.8 

710.7 

754.3 

724.2 

829.0 

980.0 

980.0 

SUPPUES  &  MATERIALS 

228.1 

222.1 

218.3 

235.0 

320.9 

297.5 

312.5 

327.5 

PUBUCATIONS 

120.7 

134.2 

167.8 

208.3 

215.3 

237.0 

262.0 

262.0 

TELEPHONE    LOCAL 

126.2 

137.0 

137.6 

135.5 

155.6 

170.0 

176.0 

196.0 

LONG  DISTANCE  TOLLS 

0.8 

1.5 

1.5 

2.2 

4.6 

4.0 

5.0 

5.0 

TELEGRAPH 

1.0 

1.4 

0.9 

1.0 

1.4 

3.5 

4.0 

4.0 

POSTAGE 

110.0 

116.5 

117.0 

216.0 

198.0 

250.0 

240.0 

240.0 

TELEPHONE  INTERCITY 

18S.S 

180.0 

127.4 

132.0 

83.9 

100.0 

150.0 

160.0 

RECURRING  SERVICES 

46.9 

51.5 

50.8 

57.5 

63.6 

80  0 

85  0 

100.0 

NON  RECURRING  SERVICES 

69.1 

31.1 

123.4 

17.7 

47.6 

80.0 

150.0 

165.0 

EQUIPMENT  PURCHASES 

1040.9 

220.9 

413.3 

223.9 

996.3 

348.0 

277.5 

3927.5 

LAPSE 

13.9 

12.1 

8.1 

13.0 

15.2 

0.0 

0.0 

0.0 

TOTAL  NO»M>ERSONNEL 

5,155.8 

4,346.9 

4,015.6 

5,127.8 

6,400.1 

6,486.0 

7,059.5 

11,222.0 

TOTAL  COMHBSION 

15,683.0 

15,330.0 

17,140.8 

18,808.0 

21,143.0 

23,564.0 

26,352.6 

31,793.0 

FEC  FY  199SA0JUSTH>  BUDGET  REQUEST  DEC£llCER9, 1993 
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CONCLUSION 

Although  the  Commission's  full  Agency  Request  for  FY  1995  represents  a 
healthy  increase  from  FY  1994,  it  is  responsive  to  the  concerns  raised  by  the 
Commission's  oversight  and  appropriation  committees  during  the  FY  1994  Budget 
and  Authorization  Hearings.  In  response  to  the  urges  of  those  committees,  the  FY 
1995  Request  provides  for  two  major  computerization  initiatives.  If  the  cost  of 
these  projects  is  separated  out,  and  the  Congress  and  0MB  determine  not  to 
fund  them,  the  FY  1995  Request  can  be  reduced  by  over  $4  million  to 
$27,771,700  and  340  FTE. 

The  final  increment  of  $1,419,200  above  our  calculated  Base  of  $26,352,500 
represents  the  necessary  staff  to  replace  GAO  staff  on  detail  for  the  1996  presi- 
dential election,  ensure  continued  timely  implementation  of  the  public  funding  pro- 
grams for  the  1996  presidential  elections,  and  to  provide  for  a  vigorous  Title  2 
audit  and  enforcement  program.  Finally,  staff  would  be  sufficient  to  enforce  the 
$25,000  total  contribution  limitation  per  election  cycle. 

The  Commission  argues  forcefully  for  the  full  funding  of  our  Agency  Request 
of  $31,793,000  and  347  FTE.  Without  a  minimum  of  our  FY  1995  Base  Request  of 
$26,352,500  and  320  FTE,  progress  made  in  many  programs  in  recent  FY's  will 
be  eroded.  While  the  call  for  reductions  in  many  agency  budgets  will  be  made  for 
FY  1995,  the  FEC  cannot  afford  to  suffer  any  reductions  from  FY  1994  authorized 
staffing  levels.  Our  previous  Budget  Requests  demonstrated,  and  this  request  reit- 
erates, the  task  faced  by  the  Commission. 

Static  staffing  levels  in  the  face  of  dramatically  increased  workloads  in  the 
1992  election  cycle  severely  strained  Commission  informational  and  disclosure  op- 
erations. The  Commission  expects  the  1994  and  1996  cycles  to  continue  to  evi- 
dence this  increase  in  workloads,  assuming  a  large  number  of  freshmen  con- 
gressmen will  invite  large  numbers  of  challengers.  Further  turmoil  and  dissatisfac- 
tion with  the  political  process  and  the  move  to  limit  incumbent  terms  could  lead 
to  more  retirements  and  more  highly  competitive  campaigns. 

The  1992  cycle  has  impacted  the  Commission  operations  across-the-board 
and,  absent  maintaining  additional  staff,  many  programs  which  have  performed 
well  will  see  a  degradation  in  quality  and  timeliness  over  time.  Things  the  FEC 
now  does  well  will  begin  to  fall  behind.  Historical  staffing  analyses  and  workload 
comparisons  provide  ample  proof  that  the  significant  increase  in  staff  received  for 
FY  1994  is  more  than  justified  and  must  be  maintained.  The  increase,  in  reality, 
corrected  for  staffing  deficiencies  developed  over  five  to  six  fiscal  years,  due  to 
constrained  FTE  and  funding. 
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Although  this  request  is  significantiy  higher  than  the  Commission's  Pi'  1994 
appropriation,  It  is  our  responsibility  to  exercise  our  authority  as  a  concurrent  sub- 
mission agency  to  request  directly  from  both  the  President  and  Congress  the  level 
of  funding  necessary  to  fulfill  the  requirements  of  the  FECA.  Given  that  the  gen- 
eral perception  of  the  political  process  Is  extremely  strained  currently,  the  FEC 
must  strive  to  maintain  public  faith  in  the  campaign  finance  system's  Integrity. 

The  Commission  cannot  achieve  this  mission  without  the  resources  adequate 
for  performance  of  the  necessary  tasks.  The  full  Agency  Request  Level  assures 
that  measures  funded  in  FY  1994  to  rectify  the  staffing  shortages  are  continued. 
The  staff  necessary  to  pursue  significant  violations  of  the  FECA,  and  to  make  a 
multitude  of  Information  available  to  the  public  in  a  usable  manner  must  have  the 
necessary  support,  Including  adequate  space.  The  full  Agency  Request  Level  of 
$31,793,000  and  347  FTE  provides  the  necessary  staff  and  support. 

The  Administration,  Congress,  and  the  Electorate  have  all  expressed  their 
concern  that  perceived  campaign  finance  abuses  be  rectified.  Efforts  are  under 
way  in  Congress  to  make  substantial  amendments  to  the  existing  campaign  fi- 
nance law.  However,  finding  common  legislative  ground  for  the  changes  will  be 
difficult,  despite  the  leaders  of  both  political  parties'  voiced  displeasures  with  the 
current  system.  Nevertheless,  until  the  existing  law  is  changed,  this  agency  must 
improve  its  efforts  to  enforce  the  present  law  to  hold  public  confidence  in  the  po- 
litical processes.  This  Is  the  fundamental  impetus  for  the  increase  requested  for 
the  FEC's  Budget.  If  the  law  is  changed,  we  will  rapidly  propose  realistic  supple- 
mental funding  as  necessary. 
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Attachment  1 


FEDERAL  ELECTION  COMMISSION 


WASHINGTON.  O  C   .'0463 


OFFICE  OF  THE  CHAIRMAN 


December  9,  1993 


The  Honorable  Leon  E.  Panetta 

Director 

Office  of  Management  and  Budget 

Washington,  D.C.  20503 

Dear  Mr.  Panetta: 

In  October,  the  Federal  Election  C 
ita  FY  1995  Budget  Request  of  $29,828,0 
concurrent  consideration  by  the  Preside 
Now  that  the  issue  of  locality  pay  for 
finalised,  the  Commission  wishes  to  rev 
Request  to  account  for  the  cost  of  the 
adjustments,  and  to  provide  for  expecte 
FY  1995.   Therefore,  in  order  to  fully 
requested,  the  Commission  formally  subm 
our  FY  1995  Budget  Request  of  $1,965  mi 
request  $31,793,000,  for  347  FTE.   This 
composed  of  the  following  components: 


ommission  transmitted 
00  and  347  FTE  for 
nt  and  the  Congress. 
FY  1994  has  been 
ise  the  FY  1995  Budget 
FY  1994  pay 
d  pay  adjustments  in 
fund  the  3  47  FTE 
its  an  adjustment  to 
llion,  making  the  full 
adjustment  is 


An  adjustment  for  the  4.23%  locality  pay 
effective  January  1,  1994; 

An  adjustment  for  a  2.1%  COLA  as  indicated  by  the 
Employment  Cost  Index  (ECl),  effective  January  1, 
1995| 

An  adjustment  for  a  1.6%  Executive  and  Senior 
Level  (SIS)  COLA,  effective  January  1,  1995,  as 
indicated  by  the  ECI  -.5%; 

An  estimate  for  another  locality  pay  adjustment 
effective  January  1,  1995,  estimated  at  4.6%,  for  a 
total  cumulative  locality  adjustment  of  7.87% 
effective  January  1,  1995;  and 

An  adjustment  to  reflect  changes  in  the  grade 

and  position  structure  of  the  Cosuiission 

subsequent  to  the  submission  of  the  original  Budget 
Request. 


The  total  cost  of  these  adjustments  is  calculated  at 
$1,965,000  for  FY  1995,  at  347  FTE. 


78-951  0—94- 
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Th«  Bonorabl*  Laon  B.  Panetta 
Dacaabar  9,  1993 
Paga  Two 

Wa  hava  arguad  foccafully  in  previous  budget  submissions 
that  tha  Conuiission  is  a  personnel  intensive  agency,  with 
over  70%  of  our  appropriation  allocated  to  salaries  and 
benefits.   Forced  absorptions  of  pay  costs  results  in 
reductions  in  staffing,  which  has  a  harmful  impact  on  our 
ability  to  perform  our  statutory  mission.   In  response  to  ouc 
oversight  committees'  exhortations,  we  are  aggressively 
seeking  the  full  funding  necessary  for  the  347  FTE  requested. 
This  adjusted  budget  request  accomplishes  that. 

Tha  Commission  has  received  strong  congressional  support 
from  our  oversight  and  appropriation  conimlttees  to  seek 
funding  for  some  major  computerization  initiatives  for  tha 
1996  elections,  as  included  in  our  FY  1995  Budget  Request. 
Given  that  both  Bouses  of  Congress  have  passed  campaign 
finance  legislation,  and  that  the  Clinton  Administration  has 
repeatedly  stated  that  campaign  finance  reform  remains  a 
priority,  it  is  imperative  that  tha  Federal  Election 
Commission  receive  tha  full  funding  for  the  347  FTE  requested 
In  FY  1995.   Regardless  of  the  outcome  of  the  proposed 
legislation,  the  Commission  must  have  the  resources  adequate 
to  fulfill  our  statutory  mission,  either  as  a  solid 
foundation  for  any  new  duties  arising  from  any  newly  enacted 
law,  or  to  fully  and  vigorously  enforce  the  exlsU.ng  law  if 
reform  efforts  fall  to  be  enacted. 

As  you  are  aware,  tha  Commission's  original  request  did 
not  provide  for  tha  cost  of  tha  recently  enacted  locality  pay 
adjustment  effective  January  1,  1994.   Furthermore,  due  to 
uncertainty  over  future  pay  adjustments,  and  In  conformance 
with  OHB  budget  guidance,  tha  FY  1995  Request  did  not  provide 
for  any  FY  1995  pay  adjustments.   In  past  years  these  costs 
would  ba  Introduced  during  the  passback  process  and  finalized 
during  pcaparatlon  of  the  final  President's  Budget,  which 
would  contain  funds  to  provide  for  the  expected  pay 
adjustments.   However,  the  recent  trend  of  forcing  agencies 
to  absorb  these  costs  has  affectively  cost  the  Commission 
several  authorized  positions,  which  have  essentially  been 
authorized  but  not  funded.   For  example,  the  FY  1994 
appropriation  did  not  provide  for  the  January  1,  1994, 
locality  pay  adjustment.   This  has  effectively  cost  the 
Commission  at  least  15  of  the  320  FTE  authorized  for  FY  1994, 
as  evidenced  In  our  revised  FY  1994  Management  Plan  (copy 
attached) . 
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Aa  a  concurrent  aubalaslon  agency,  pursuant  to  2  U.S.C. 
437d(d),  the  Comalssion  alaultaneously  submits  its  Budget 
Request  to  both  ONB  and  the  Congress.   Despite  this 
concurrent  submission,  the  Commission  takes  very  seriously 
the  importance  of  working  with  OHB,  and  has  sought  to  reach 
agreement  in  the  past  on  budget  numbers  to  be  submitted  to 
the  Congress.   However,  the  Commission  also  is  intent  on 
seeking  and  obtaining  the  full  staff  and  support  resources 
necessary  to  fulfill  its  vital  statutory  mission  of  assuring 
the  electorate  of  the  essential  integrity  and  soundness  of 
the  campaign  finance  system. 

The  Commission  noted  in  our  original  FY  1995  budget 
submission  that  the  democratic  electoral  process  is  a  key 
part  of  the  governmental  system  of  the  United  States,  and  the 
campaign  finance  system  is  an  integral  part  of  the  political 
process  in  this  country.   The  Commission,  born  out  of  the 
necessity  to  restore  public  confidence  in  the  campaign 
finance  system  after  the  Watergate  scandals,  is  the  single 
federal  agency  charged  with  direct  responsibility  for  the 
integrity  of  the  political  process. 

The  request  by  the  PEC  for  FY  1995  reflects  the  repeated 
expressions  from  members  of  our  oversight  and  appropriation 
committees,  in  both  houses  of  Congress,  that  the  Commission 
should  seek  funding  to  implement  automated  filing  of  campaign 
finance  reports,  and  to  seriously  enhance  existing  ADP 
equipment  at  the  Commission.   As  a  result,  the  FY  1995  Agency 
Request  included  about  four  million  dollars  for  the  necessary 
hardware,  software,  and  equipment,  seven  FTE,  and  other 
support  to  implement  an  electronic  filing  and  computerized 
filing  system  at  the  PEC,  plus  enable  the  enhancement  of 
existing  PBC  computer  equipment. 

The  Commission's  FY  1995  Request  also  provided  for  20 
PTB  to  accomplish  the  following: 

—  anaura  adequate  staff  to  maintain  improved 
tlmclineas  for  public  funding  programs,  including 
the  audits  of  preaidential  candidatea  receiving 
federal  funds; 

implement  a  full  Title  2  (2  U.S.C.  438(b))  audit 
program; 

—  procasa  the  enforcement  arising  from  the  438(b) 
audits;  and 


\ 
\ 
\ 
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enforce  the  $25,000  limit  on  individual 
contributions  per  election. 

The  Commission  has  utilized  detailed  employees  from  GAO  for 
each  presidential  election  since  1980,  on  a  non-ceimbucsable 
basis,  but  they  will  be  unavailable  in  1996. 

The  Commission  has  lacked  the  resources  to  vigorously 
enforce  the  $25,000  limit,  and  to  implement  a  strong  438(b) 
audit  program.   Lack  of  staff  and  support  resources  have 
virtually  eliminated  non-presidential  audits,  particularly 
during  presidential  election  years.   While  taking  steps  to 
improve  the  timeliness  of  the  presidential  audits,  and  to 
upgrade  our  enforcement  of  the  $25,000  limit,  additional 
audit  and  enforcement  staff  are  required  for  these  programs. 
The  Commission  has  taken  steps  to  initiate  more  438(b)  audits 
the  last  two  fiscal  years,  but  has  been  limited  by  lack  of 
audit  staff. 

These  new  initiatives  and  requests  for  incremental  staff 
for  existing  programs  are  in  addition  to  continuing  the 
staffing  levels  from  FY  1994,  when  the  Commission's 
authorized  FTE  increased  from  276  to  320.   The  increased 
staff  received  in  FY  1994  for  most  programs  represented  the 
first  real  increase  in  staff  since  the  1988  elections.   At 
the  same  time,  the  FEC  has  faced  dramatic  Increases  in  its 
workload.   However,  despite  receiving  the  authorization  for 
320  FTE  in  FY  1994,  the  Commission  did  not  receive  funding 
for  a  full  320  FTE. 

Without  the  adjustment  requested  for  FY  1995,  the 
Commission  would  fall  from  30  to  40  FTE  short  of  our 
requested  347  FTE.   Thus,  it  is  vital  that  the  authorized 
staff  be  fully  funded  in  FY  1995.   Our  capacity  for  absorbing 
any  additional  workload  Is  virtually  nonexistent,  given  the 
exploslva  growth  in  campaign  finance  activity  during  the  1992 
elections,  when  candidate  committees  experienced  a  52% 
Increase  over  1990  election  cycle  financial  activity. 

While  the  Coswission  is  aware  of  the  general  budgetary 
climate,  and  has  striven  to  reach  agreement  with  0MB  in 
recent  years,  we  must  forcefully  pursue  the  funds  necessary 
to  truly  support  the  staff  and  resources  necessary  for 
successful  completion  of  our  mission.   We  request  that  our 
full  FY  1995  Budget  Request,  as  adjusted,  be  carefully 
considered.   This  letter  revises  our  request  for  $29,828,000 
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and  347  PTE  for  PY  1995  to  $31,793,000.   As  such,  it  providas 
tha  foundation  upon  which  tha  rafoca  of  campaign  financa  laws 
can  ba  astablishad.   Any  sacious  caapaign  financa  rafora  aust 
adaquataly  fund  tha  PEC,  otharwlsa  any  incraasa  in  ouc 
aission  will  furthar  diluta  our  alcaady  liaitad  ability  to 
fully  iaplaaant  tha  PBCA. 

Thank  you  for  your  considaratlon  of  this  raquast,  and 
your  support  In  our  past  funding  raquasts. 


Sincaraly, 


Scott  E.  Thoaas 
Chairaan 


'■j"(fr.' 
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CO»«>ARSC)N  OF  CeJECT  CLASS  AMOUNTS  FY  1 995  BUXBET  REQUEST 


OBJECT  CLASS 

FY  ises 

FY  1000 

FY  1991 

FY  1992 

FY  1993 

FY  1994 

FY  1005 

FY  1905 

IJOOO.) 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

ACTUAL 

M.PLAN 

ORGNAL 

ADJUSTED 

Nov-93 

Sap-93 

Dw-93 

SAUkMEi  •  BSeTTB 

10,401.0 

10,825.0 

12.094.3 

13,533.0 

14.548.0 

16.877.0 

18.409.0 

20,374.0 

OVERTIME 

MO 

55.9 

40.6 

48.0 

62.6 

SO.O 

45.0 

45.0 

WTTNESSES 

2.2 

2.5 

1.1 

1.0 

IS 

5.0 

6.0 

6.0 

CASH  AWARDS 

62.4 

79.8 

92.7 

88.2 

109.1 

115.0 

120.0 

120  0 

UNEMPLOYMEMT 

2«.0 

18.9 

5.5 

9.5 

21.7 

20.0 

25.0 

25.0 

WSABIUTY 

3.6 

0.1 

0.0 

OS 

0.0 

1.0 

1.0 

1.0 

TOTAL  PHSONNEL 

10,527.2 

10,983.1 

12,234.2 

13,680.2 

14,742.9 

17,068.0 

18,606.0 

20,571.0 

TRAVEL 

208.8 

146.0 

208.8 

227.5 

378.6 

374.5 

531.0 

531.0 

MOTOR  pnoi 

8.7 

5.0 

5.6 

6.3 

6.7 

12.0 

15.0 

15.0 

TRANS  Of  THINOS 

6.S 

5.4 

4.9 

5.5 

5  5 

7.5 

8.0 

8.0 

QSA  SPACE 

1640.0 

1671.4 

1756.8 

1905.3 

2070.5 

2333.0 

2728.0 

2728.0 

COMikERClAL  SPACE 

10.3 

17.9 

20.2 

21.1 

24.9 

26.5 

27.0 

27.0 

EQUIPMENT  RENTAL 

260.4 

231.5 

304.3 

315.0 

374.4 

450.0 

495.0 

495.0 

PRIMTINQ 

224.0 

303.8 

288.3 

333.1 

352.2 

392.5 

455.0 

455.0 

MiaWnUK  PRINTS 

28.2 

27.6 

28.3 

30.0 

30.0 

34.0 

40.0 

40.0 

TRAINING 

83.2 

53.7 

77.9 

97.7 

66.1 

126.0 

139.5 

139.5 

AOMN  EXPENSES 

117.3 

143.5 

143.7 

189.9 

264.6 

341.0 

416.5 

416.5 

SUPPORT  CONTT1ACTS 

616.3 

632.8 

710.7 

754.3 

724.2 

829.0 

980.0 

980.0 

SUPPLIES  »  MATERIALS 

228.1 

222.1 

218.3 

235.0 

320.9 

297.5 

327.5 

327.5 

PUBLICATIONS 

120.7 

134.2 

167.8 

208.3 

215.3 

237.0 

262.0 

262.0 

TELEPHONE-IOCAL 

126.2 

137.0 

137.8 

135. 5 

155.6 

170.0 

196.0 

196.0 

LONG  OtSTANCE  TOUJS 

0.8 

1.5 

1.5 

2.2 

4.6 

4.0 

5.0 

5.0 

TELEGRAPH 

1.0 

1.4 

0.9 

1.0 

1.4 

3.5 

4.0 

4.0 

POSTAGE 

110.0 

116.5 

117.0 

216.0 

198.0 

250.0 

240.0 

240.0 

TFl  FPHONE  INTERCTTY 

185.5 

180.0 

127.4 

132.0 

83.9 

100.0 

160.0 

160.0 

RECURRING  SERVICES 

46.9 

51.5 

50.8 

57.5 

63.6 

80.0 

100.0 

100.0 

NON-RECURRINa  SERVX^FS 

69.1 

31.1 

123.4 

17.7 

47.6 

80.0 

165.0 

165.0 

EQUIPIUENT  PURCHASES 

1040.9 

220.9 

413.3 

223.9 

996.3 

348.0 

3027.5 

39275 

LAPSE 

18.9 

12.1 

8.1 

13.0 

15.2 

0.0 

0.0 

0.0 

TOTAL  NOW^OaOMB. 

l.lff.S 

4,S48.t 

4,911.8 

8,127.6 

6,400.1 

6,496.0 

11,222.0 

11,222.0 

TOTAL  COMMMMON 

1S.68S.0 

11,310.0 

17,149.8 

18.808.0 

21,141.0 

21,884.0 

29,828.0 

11.791.0 

FEC  FY  1905  ADJUSTH)  BUDGET  REQUEST  DECEMB81  g,  1993 
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COMPARATIVE  FTE  LEVELS  FY  1995  BUDGET  REQUEST 


umCE 

FY  1990 
M.PLAN 
ACTUAL 

FY  1991 
M.PLAN 
ACTUAL 

FY  1992 
M.PLAN 
ACTUAL 

FY  93 
M.PLAN 
ACTUAL 

FY  94 
M.PLAN 
AUTHOR 

FY  94 
M.PLAN 
PEVGED 

FY  95 
BASE 

1-Sw 

FY  95 
FULL 

1-Sep 

CCMMSSON 

STAFF  DtR 

ADMIH 

AUXT 

MOR 

CHOUSE 

OGC 

DATA  SYS. 

20.0 
21.3 
14.3 
21.5 
12.8 

4.2 
71.2 
28.5 
11.1 
35.7 

1.1 

20.0 
21.2 
14.8 
23.7 
13.0 

4.4 
75.1 
29.2 
12.2 
37.3 

2.0 

20.0 
22.5 
15.8 
32.4 
12.8 

5.0 
75.8 
29.7 
12.7 
37.7 

1.8 

20.0 
21.7 
16.3 
29.6 
13.0 

5.0 
81.8 
28.9 
12.1 
39.8 

1.8 

22.0 

30.0 

20.0 

30.0 

14.0 

6.0 

100.5 

35.0 

15.0 

43.5 

4.0 

19.0 
26.7 
18.7 
28.9 
13.7 

5.7 
98.9 
33.3 
14.4 
43.2 

3.4 

22.0 
30.0 
20.0 
30.0 
14.0 

6.0 

100.0 

35.0 

15.0 

44.0 

4.0 

22.0 
30.0 
20.0 
40.0 
14.0 

6.0 

108.0 

42.0 

15.0 

46.0 

4.0 

WD 
laOFFCE 

TOTAL 

241.7 

252.9 

266.2 

270.1 

320.0 

305.9 

320.0 

347.0 

FEC  FY  1996  ADJUSTED  BUDGET  REQUEST  DECEMBER  9, 1993 
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F    £    C      MONTHL/    RESOURCE    HLLOCHTIOrJ    REPORT    F.r.     1=94 
•EP0RT5    Hi'iALVSIS    DIVISION  NOriTH       REBRLARV 


hLLQCATED    5:rtFF    C05T3    (*r 


PROGRAM    TITLE 


THIS 

rEAR  TO 

F  T   v4 

FY  '94 

MONTH 

DATE 

PLAN 

PROJECT. 

* 

16.740 

t 

65,506 

205 .214 

s 

4.907 

t 

23.157 

55.577 

f 

40.329 

* 

212.856 

510.554 

* 

4.855 

* 

21.907 

52.577 

t 

1 0 . 530 

* 

02.821 

150.770 

t 

3.2o3 

i 

17.037 

40.889 

{ 

2 ,  205 

t 

4,574 

10.978 

s 

1.635 

t 

8.456 

20.294 

t 

4S5 

t 

2,025 

4.860 

* 

47 

t 

136 

326 

t 

0 

s 

2,282 

5,477 

t 

96 

s 

187 

449 

* 

10 

f 

106 

254 

E'tVI- 
hTION 


iDMIN.,    LIAI50N.     TRAINIfJG 
:uC.     FILING/CONTPOL/STORAGE 
■EVIEW    OF    REPORTS 

FAI  '3 

;OMPLIANCE  NOT.  •»<  REFERRAlS 
•HONE  ASSISTANCE  S<  MEETINGS 
lON-FILERS 

NDEX  MAINTENANCE 

ASS  I  ENTRY  '^  VERIFICATION  * 

ASS  I  PREPARATION  -V  CODING 
<UDIT  ASSISTANCE 

OIA 
AUTHORIZED  UNION  ACTIVITY 


SUB-TOTAL 

191, 402 

* 

441 ,050 

*  1,4 17. 385 

« 1,058. 520 

- 

25Z 

HOLIDAY.  LEAVE. 

ETC. 

*  17,211 

« 

115.985 

*   250.215 

t       278,364 

•^ 

liX 

TOTAL 

» 1 OS . 6 1 3 

* 

557,035 

tl ,668, 100 

« 1.336, 584 

- 

20X 
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F  E  C   MONTHLY  RESOURCE  hlLOCATION  REPORT  F.Y.  1904 
:P-JRT5  ANALYSIS  DIVISION  MONTH   Fc&RUAi^Y' 


HOURS 


"•i-.OGRAi't  TITLE 


Trila 

YEAR     lO 

FY     -94 

FV        <=^4 

l:  E  V I  - 

I'lONTH 

DATE 

PLAN 

P'F'U  JtCT , 

A'lON 

604  .0 

4, 

,  109.0 

9. Bel . o 

387.  5 

1  , 

,6o7.5 

4 . 432 . 0 

2.974.5 

13, 

.493.0 

32.383.2 

322 . 0 

1 

.377.5 

3  ,  3v:i6 .  0 

505 . 5 

3 , 

.167.5 

7.602.0 

1 5i:) .  5 

307 . 0 

1.936.3 

94.5 

217.0 

520.3 

46.0 

297.5 

714.0 

34.0 

122.5 

294.0 

4.5 

12.5 

30 . 0 

.0 

1 04 . 0 

249.6 

2.0 

4.0 

9.6 

.5 

5.5 

13.2 

jilIN..  LIAISON.  TRAINING 

;C.  FILIiMG/CuNTROL/STuRAGE 

rVIEW  OF  REPORTS 

FA  I  S 

3MPLIANCE  NOT.  'j.    REFERRALS 

-lONE  ASSISTANCE  ■?<  MEETINGS 

;n-F I LER5 

.>JDEX  MAINTENANCE 

ASS  I  ENTRY  ■?<  VERIFICATION 

ASS  I  PREPARATION  ■?<  CODING 

UDIT  ASSISTANCE 

OIA 

JTHORIZED  UNION  ACTIVITY 


SUB-TOTAL 

5.325.5 

25.534.5 

77.204.0 

6 1 . 402 . 3 

- 

Z'-.-X 

HOLIDAY.     LEAVE. 

ETC. 

99  1  .  0 

6.367.5 

13.624.0 

15.232.0 

+ 

\zv. 

TOTAL 

6,316.5 

31.952.0 

90.328.0 

76.&a4.a 

- 

la-/. 
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SUMMARY  MIS  REPORT-FEBRUARY  1994  PAGE  1 


ACTIVITY 

OUTPUT 

THIS 

YEAR  TO 

ESTIMATED 

MONTH 

DATE 

FOR  YEAR 

INQUIRIES: 

Calls.  Letters,  Visits 

Reports  Analysis 

726 

3,308 

6.000 

Press  Oflice 

1,445 

7,630 

21 .000 

Public  Records 

3,927 

16,607 

45.000 

Information 

9,077 

36.597 

75.000 

Clearinghouse 

373 

1,686 

5.000 

TOTAL 

15,548 

65,828 

152.000 

MICROFILM: 

Pages,  Reports  Processed 

Irrtemal-  Pages  Processed 

472 

45,202 

100.000 

External-  Pages  Processed 

96,292 

295,433 

350,000 

Paper  Copies-  Pages  Processed 

107.699 

188.445 

650,000 

Disclosure  Documents-  Reports 

3,473 

10.720 

36,000 

DATA  PROCESSING: 

Documents,  Transactions 

Pass  1  Reports  Coded 

7,096 

19.106 

70,000 

Pass  1  Reports  Entered 

7,585 

20.187 

70.000 

Pass  III  Reports  Coded 

3,244 

10.667 

45.000 

Pass  III  Reports  Entered 

3,094 

11.069 

44.000 

Pass  III  Transactions  Entered: 

In-  House  Entry 

4,145 

37.252 

120.000 

Contractor  Entry 

55,702 

151.799 

600.000 

TOTAL 

59,847 

189.051 

720,000 

DATA  PRODUCTION: 

Computer  Printouts,  Reports 

Printouts  provided  (Pub.  Rec.) 

6,426 

30.458 

75,000 

DATA  ENTRY  BACKLOG 

Documents: 

START  YEAR 

START  MONTH 

CURRENT 

Coding 

693 

1.372 

3,339 

Entry 

1.518 

1.718 

3,830 

DATA  ENTRY  STATUS: 

Documents 

MEDIAN 

DAYS 

(FOR  93-94 

(Days  means  calendar  days) 

TO 
This  Month 

COMPLETE 
Year  to  Date 

DATA  BASE) 

PassI 

1 

1 

Pass  III: 

Senate 

4 

9 

House 

5 

5 

FEC 

14 

14 

TOTAL 

6 

12 

UPDATED  3/10/94 
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ACTivmr 

OUTPUT 

THIS 
MONTH 

YEAR  TO 
DATE 

ESTIMATED 
FOR  YEAR 

REPORTS  ANALYSIS: 

Documents 

Reports  Reviewed: 
Reports  (Fonn  3's) 
Statements  (Form  Is) 

2,894 
875 

13,484 
2,678 

45,000 
10,000 

TOTAL 

3,569 

16,162 

55,000 

Infomiatlon  Requests: 
Infomiational  Notices 
RFAI's 
Second  Notices 

314 
748 
228 

1,261 

2,150 

947 

3,800 
7.500 
3.500 

TOTAL 

1,290 

4,358 

14,800 

Referrals: 
OGC 
AUDIT 

8 
0 

47 
13 

150 

50 

TOTAL 

8 

60 

200 

AUDIT  DIVISION: 

Audits  Completed 

4,38(6)  Authorized  Committees 
438(b)  Unauthorized  Committees 
437g  Audits 

1 
0 
0 

2 
3 
0 

10 

12 

2 

TOTAL 

1 

4 

24 

Ottier  Presidential  Audits 
Post-Primary  Presidential 
Convention  Committees 
Post-GeneraJ  Presidential 

0 
0 
0 
0 

0 
0 
2 
0 

0 
10 

4 
2 

TOTAL 

0 

2 

16 

GENERAL  COUNSEL: 

Cases,  Suets,  AOs  Compieled 

Advisory  Opinions 

1 

9 

30 

Litigalion: 
Offensive 
Defensive 

3 
0 

6 

1 

16 
6 

TOTAL 

3 

7 

22 

MUR'S.  Complainls: 
External 
Internal 

1 

1 

108 
32 

115 
190 

TOTAL 

2 

143 

305 

UPDATED  3/10/94 
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i 


3 
UJ 

u. 

1 

2 

UJ 

cS 

> 
cc 

I 


PENDING 

AT  END 

OF  MONTH 

o>  >o  o 

■»     O  »;  CM  CM 

in       o 

<  CM 

K  0> 

Z  — 
UJ  CO 
Q  H 
V)    Q 
LU  3 

o  o  in  o 

in 

CLOSED 
DURING 
MONTH 

T-  o  o 

•-     O  O  O  O 

o       o 

OPENED 
DURING 
MONTH 

o  o  o 

O     O  O  O  O 

o       o 

> 

cc 

< 

O  1- 
i=  5 
'^   = 
g< 

CO 
Q 

•-  CO  -w  <o 

■« 

PENDING 
AT  START 
OF  MONTH 

o  in  o 

m           O  t-  CM  CM 

m       o 

(- 
a. 

K 

o 

Audits 

438(b)  Authorized  Committees 
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FTE  BY  MONTH  FISCAL  YEAR  1994  3n(V94 


Morrvia 

PAYPB«» 


Hxns 

IHS  MONTH 


FIE 
-me  MONTH 


HOURS 

CUMULATIVE 


FTE 
CUMULATIVE 


OCTOeB) 
P.P.  21 
P.P.  22 
P.P.  23 


TOTAL 


2.170.7  271.3 

21,792.5  272.4 

21,724.6 271.6 

45.667.8  259.6  45.687.8 


272.0 


NOVBfiB) 

P.P.  24 
P.P.  25 


TOTAL 


21,724.0 
21.774.0 


43.498.0 


271.6 
272.2 


271.9 


89,185.6 


271.9 


OECBJBBi 
P.P.  26 
P.P.    1 


TOTAL 


21.983  5 

22,113.0 


44,096  5 


274.8 
276.4 


275.6  133.282.3 


273.1 


JANUARY 

P.P.  2 
P.P.  3 


TOTAL 


22.326  0 
22,630.5 


44.956.5 


279.1 
282.9 
281.0 


178.238.8 


275.1 


PSRJffff 

P.P.  4 
P.P.  5 


TOTAL 


22,998  0 
22,929.5 


45.927.5 


287.5 
286.6 


287.0 


224.166.3 


277.4 


DMRCH 

P.P.  6 
P.P.  7 
P.P.  8 


TOTAL 


23.013.0 
0.0 
0.0 


23,013.0 


287.7 
0.0 
0.0 


2S7.7 


247.179.3 


278.4 


APRt 
P.P.  9 
P.P.  10 


TOTAL 


0.0 
0.0 


0.0 


0.0 
0.0 
0.0 


0.0 


0.0 


MAY 
P.P.  1 1 
P.P.  12 


TOTAL 


0.0 
0.0 


0  0 


0.0 
0.0 
0.0 


0.0 


0.0 


JUIC 

P.P.  13 
P.P.  14 


TOTAL 


0.0 
0.0 


0.0 


0.0 
0.0 
0.0 


0.0 


0.0 


BASED  ON  FY  1994  MANAGEMENT  PLAN 
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Attachment    4 
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OBJICT  CLAIS 
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Attachment  10 


IMPACT  OF  PRESIDENT'S  BUDGET  ON  FEC  IN  FY  1995 

This  analysis  assumes  the  0MB  levels  to  be  $21.5  million 
(President's  FY  1995  from  FY  1994  budget),  and  $19.4  million 
(10%  reduction  from  $21.5  million.   The  Commission's  calculation 
for  a  Base  For  FY  1995  projected  the  cost  of  320  FTE  as  $17,442 
million,  without  any  FY  1994  COLA,  etc.   Adjusting  for 
non-covered  employees  (Executive  Level,  Senior  Level  or  SES 
equivalent,  and  special  raters),  a  4%  locality  adjustment  for  FY 

1994  would  cost  $634,000.   A  4.2%  increase  in  pay  costs  for  FY 

1995  (0MB  number)  would  add  $760,000,  for  a  total  of  $18,835,000 
just  for  320  staff.   Basic  rent  costs  $2.5  million,  and  the  cost 
of  the  data  entry  and  main  ADP  contracts  comes  to  another 
$720,000,  for  a  total  cost  of  $21.9  million,  with  no  other 
support  costs. 

This  is  more  than  the  $21.5  total  suggested,  and  is  clearly 
unworkable.   Therefore,  the  0MB  levels  can  not  sustain  the 
authorized  staff  of  320  FTE  from  FY  1994.   The  average  cost  of 
307  FTE,  once  Commissioners  and  Senior  Level  Staff  are  factored 
out,  is  $55,960  per  FTE,  or  $56,000.   Our  calculated  Base  for 
320  FTE  in  September  1993  was  $24,502,000;  adjusted  for  the  FY 
1994  locality  and  FY  1995  pay  increase,  the  new  total  is: 
$25,896,000.   This  is  $4,396,000  more  than  the  $21.5  million 
proposed. 

In  average  FTE  terms,  this  total  difference  comes  to  78.5 
FTE,  which  would  leave  241.5  FTE.   In  one  scenario,  this  would 
require  a  furlough  of  67  days  for  the  Commission  staff,  or  2  to 
3  days  per  week  for  the  entire  FY.   If  we  assume  that  the 
Commission  enters  the  1995  fiscal  year  at  about  320  FTE,  we 
would  require  either  a  furlough  of  67  days,  or  a  RIF,  assuming 
at  least  33%  costs  incurred  in  a  RIF,  of  117  employees.   This 
would  leave  the  Commission  with  203  employees  (FTE)  by  the  end 
of  FY  1995. 

Even  if  we  assume  a  staffing  level  of  276  FTE,  this  would 
still  require  a  reduction  of  $2,660  million  in  non-personnel 
costs,  or  85%  of  all  costs  excluding  rent,  ADP,  Data  Entry,  and 
the  basic  phones,  etc.   This  is  unreasonable,  and  would  leave 
the  Commission  with  no  travel  for  auditors,  attorneys,  or 
outreach  efforts.   No  Xerox  machines,  no  training,  no 
publications,  no  outreach  printing  (copies  of  the  law, 
regulations,  etc.). 

Given  the  above,  the  10%  reduction  level  is  even  more 
unreasonable,  and  not  worthy  of  serious  consideration  if  there 
is  to  be  a  functioning  FEC.   Even  the  President's  level  provides 
for  at  best  a  staff  of  276  FTE,  with  no  ability  to  perform  their 
tasks.   The  section  below  discusses  the  effect  of  not 
maintaining  320  FTE  on  our  programs,  much  less  a  reduction  to 
276  FTE  or  below. 
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IMPACT  OF  PRESIDENT'S  LEVEL  ON  WORKLOADS 

The  National  Voter  Registration  Act  and  Campaign  Finance 
Reform 

The  impact  of  the  staffing  levels  possible  under  the  0MB 
scenarios  (President's  levels  for  FY  1995  and  10%  less)  would  be 
far-reaching  and  disastrous  to  the  FEC's  programs.   Given  the 
priority  placed  by  the  President  on  implementing  the  National 
Voter  Registration  legislation,  so-called  "motor  voter",  and  on 
campaign  finance  reform,  the  magnitude  of  the  potential  cuts  is 
difficult  to  understand.   Cuts  in  staff  of  the  size  mandated  by 
the  proposed  budget  levels  would  require  reductions  in  existing 
programs,  much  less  enable  the  Commission  to  implement  the  new 
NVRA  legislation  or  assume  further  new  statutory  duties. 

The  Commission  has  made  a  strong  case  in  the  last  three 
budget  submissions  that  a  solid  foundation  of  FEC  staff  and 
support  for  that  staff  is  necessary  before  any  new  duties  are 
added  due  to  statutory  changes.   Despite  the  tight  overall 
budgetary  situation,  the  Commission's  oversight  and 
appropriation  committees  have  determined  to  provide  for  staffing 
increases  and  budgetary  increases  the  last  two  fiscal  years  (FY 
1993  and  1994.)   The  FEC  strenuously  urges  that,  absent  the 
enactment  of  any  campaign  finance  reform  legislation,  the 
current  climate  of  popular  opinion  towards  the  political  system 
demands  at  least  a  stronger  enforcement  of  existing  law. 

Our  experience  with  NVRA  implementation  so  far  indicates 
that  it  will  require  extensive  work  with  State  and  local 
elections  officials  to  smoothly  adapt  existing  registration 
systems  to  the  new  statute.   For  the  next  two  fiscal  years,  the 
priority  for  the  Clearinghouse  staff  will  be  the  successful 
implementation  of  NVRA.   For  the  past  several  months,  virtually 
the  entire  Clearinghouse  staff  has  been  preparing  for  and 
conducting  conferences  with  state  elections  officials  on  the 
NVRA. 

Existing  Programs  and  Priorities —  Reports  Review 

The  impact  on  the  Commission  of  the  proposed  staffing  and 
funding  levels  in  the  context  of  the  expected  workload  for  FY 
1995  and  beyond  is  discussed  below.   The  program  of  review  of 
disclosure  reports  filed  with  the  Commission  is  used  as  an 
example  of  the  impact  of  the  proposed  budget  levels. 

Two  of  the  Commission's  prime  objectives  are  the  fullest 
possible  disclosure  of  campaign  finance  disclosure  data  and 
reports,  and  the  voluntary  compliance  of  the  election  community 
with  the  FECA.   A  vital  program  in  this  regard  is  the 
Commission's  review  of  reports  and  statements  (Forms  1  and  3) 
filed  with  the  Commission.   The  Reports  Analysis  Division  (RAD) 
staff  performs  a  "desk  audit"  or  review  of  the  disclosure 
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reports  filed  with  the  FEC.   Inadequate  reports,  deemed  below 
significant  levels  of  non-compliance  with  the  FECA  and  not  worth 
pursuing  through  enforcement  and  possibly  litigation,  are 
corrected  through  "informational"  requests  to  complete  or 
correct  the  record,  which  are  considered  voluntary. 

Formal  requests  for  Additional  Information  (RFAI's)  for 
more  seriously  flawed  reports  are  followed  up  and  may  lead  to 
referrals  to  the  Office  of  General  Counsel  (OGC)  for  legal 
action  (enforcement.)   The  comprehensive  result  of  an  election 
cycle's  worth  of  review  may  be  referral  of  a  committee  for 
either  audit,  under  2  USC  438(b),  or  for  possible  enforcement 
action  under  2  USC  4  37g.   Referrals  are  based  on  a  review  and 
compliance  policy,  which  focuses  limited  audit  and  enforcement 
resources  on  the  most  egregious  and  serious  compliance  actions. 

Therefore,  the  RAD  reports  review  process  attempts  to 
correct  and  complete  the  public  record  through  voluntary 
compliance  by  the  committees,  or  through  the  enforcement  and 
audit  processes  if  necessary.   Part  of  the  review  process 
includes  compliance  with  the  full  disclosure  of  principal  place 
of  business  or  "employer",  occupation,  and  address  for  all 
contributors.   The  Commission  has  been  criticized  for  not 
pursuing  this  information  more  forcefully,  as  well  as  for  not 
aggressively  enforcing  the  $25,000  total  limit  on  contributions 
in  an  election. 

Due  to  limited  resources  under  existing  budgets  and 
staffing  levels,  the  RAD  staff  has  fallen  behind  in  the  review 
and  referral  process  in  the  1992  election  cycle.   Despite  (more 
correctly,  because  of)  record  levels  of  campaign  finance 
activity  (coupled  with  static  staffing  for  RAD  since  1988),  less 
reports  had  been  reviewed  as  of  July  and  December  of  the 
election  year  and  July  of  the  post-election  year  in  the  1992 
cycle  compared  to  1988  and  1990.   This  has  been  a  steady 
downhill  progression  since  1988,  which  has  led  to  delays  in 
completing  the  review  process  in  1992  and  1993. 

Looking  at  July  and  December  of  the  election  year,  and  July 
of  the  post  election  year  once  again,  the  percent  of  reports 
filed  with  review  completed  dropped  in  both  1990  and  1992  from 
1988  for  all  three  reference  points.   In  fact,  while  review  of 
reports  had  been  virtually  completed  by  July  1989  and  July  1991 
(roughly  98%  complete),  only  84%  of  the  reports  had  been 
reviewed  by  July  of  1993  for  the  1992  election.   In  both  July 
and  December  of  1992,  only  about  64%  of  the  reports  filed  for 
the  1992  election  had  been  reviewed. 

The  most  dramatic  evidence  of  the  workload  problem  is 
revealed  with  a  look  at  the  backlog  of  reports  to  be  reviewed  in 
all  three  cycles,  again  for  the  same  three  reference  points.   A 
backlog  of  8,800  and  10,200  reports  to  be  reviewed  in  July  of 
1988  and  1990  had  reached  15,000  for  July  of  1992.   The  peak 
backlog  usually  is  reached  in  November,  December,  January,  and 
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February,  right  after  the  November  election  due  to  pre-election 
and  post-election  reports  due.   In  December  of  1988  and  1990  the 
backlogs  were  roughly  14,000  reports;  for  1992  it  reached  23,500 
(even  exceeding  25,000  during  the  1992  cycle-  a  record).   Even 
more  dramatic,  by  July  1993,  12,700  reports  remained  to  be 
reviewed  from  the  1992  cycle,  roughly  10  times  the  backlog  in 
July  of  1989  and  1991. 

However,  despite  the  increasing  size  of  campaign  finance 
reports  due  to  increasing  amounts  of  money  reported,  as  well  as 
increasing  complexity  due  to  new  "soft"  money  and  debt 
settlement  reporting  requirements,  the  average  time  to  review  an 
average  report  (Form  3)  actually  declined  in  FY  1993,  to  .83 
hours  per  report  from  .91  in  1991  (and  .83  in  1989).   In  fact, 
despite  the  increasing  volume  and  complexity  of  reports,  the 
average  time  to  review  an  average  report  has  held  remarkably 
steady  since  FY  1984:   roughly  1.12  hours  to  1.17  hours  per 
report  in  election  years,  and  between  .70  and  .91  hours  per 
report  in  post-election  years.   In  addition,  despite  delays  in 
review,  as  well  as  raised  thresholds  and  criteria,  a  record 
number  of  RFAI '  s  was  sent  out  in  both  FY  1992  and  1993. 

Further  analysis  reveals  that  near-record  numbers  of 
reports  (from  all  election  cycles)  were  reviewed  during  FY  1993, 
with  the  same  or  better  efficiency,  yet  the  review  process  was 
delayed  significantly.   This  is  almost  entirely  a  function  of 
static  or  lower  staffing  levels  for  the  RAD  as  a  whole,  and  for 
the  Reports  Review,  RFAI  processing  and  Referral  tracking 
programs.   In  FY  1992  and  1993,  less  staff  were  dedicated  to 
Referrals  and  RFAI ' s  than  in  1988  and  1989,  and  Review  staff 
declined  from  FY  1988  until  FY  1992,  when  it  approximated  FY 
1988  levels,  and  finally  it  increased  slightly  in  FY  1993. 

What  does  this  all  mean?   It  means  that  the  Commission, 
until  the  increase  in  FTE  authorized  in  FY  1994,  was  attempting 
to  review  and  process  disclosure  reports  with  roughly  the  staff 
levels  from  1988,  despite  sharp  increases  in  workloads.   Despite 
increased  efficiency,  this  staffing  shortage  has  led  to  delays, 
significant  delays,  in  reviewing  and  processing  disclosure 
reports.   As  noted,  this  review  program  lies  at  the  heart  of  the 
FEC's  disclosure  and  enforcement  processes.   The  delay  from  1992 
has  already  impacted  on  the  1994  cycle  review  process-  hopefully 
the  additional  staff  authorized  for  FY  1994  will  ameliorate  the 
situation. 

Impact  on  Enforcement  and  other  Commission  Programs 

Given  this  existing  situation  at  the  276  FTE  (FY  93)and  320 
FTE  (FY  94)  staffing  levels,  the  impact  of  the  0MB  funding 
levels  and  the  necessary  huge  reductions  in  staff  outlined 
above,  is  unthinkable.   Depending  on  how  the  Commission  would 
make  the  cuts  mandated  by  0MB  levels,  a  minimum  of  25  to  33%  of 
reports  would  never  be  reviewed  each  election  cycle.   The  review 
of  the  remaining  reports  would  be  delayed  even  more  than  in 
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1992.   In  1988  and  1990,  by  May  of  the  post-election  year, 
virtually  98%  of  reports  were  reviewed  for  the  cycle.   In  1992, 
the  backlog  stood  at  over  12,000  in  August  of  1993.   Proposed 
funding  levels  would  add  at  least  six  months  to  this. 

In  essence,  what  little  remaining  enforcement  activity 
could  be  referred  each  cycle  would  most  likely  not  reach  the 
Counsel's  office  until  the  middle  of  the  next  election  cycle. 
Of  course,  this  would  even  further  delay  the  resolution  of 
enforcement  matters,  for  which  the  Commission  is  continually 
criticized. 

It  is  likely  that,  at  the  10%  reduction  level,  all 
compliance  and  referral  programs  would  cease.   In  other  words, 
virtually  all  internally  generated  enforcement  actions  would 
end.   The  FEC  would  essentially  respond  to  complaints,  and  would 
have  to  use  even  higher  thresholds  and  criteria  to  limit 
external  enforcement  cases.   The  resources  would  simply  not  be 
adequate  to  handle  any  internal  enforcement  cases. 

Consider  the  following:   an  election  system  and  political 
process  under  severe  stress  and  with  high  levels  of  public 
mistrust;   campaign  finance  reform  legislation  in  real  doubt;   a 
caunpaign  finance  system  misunderstood  and  largely  distrusted  by 
large  numbers  of  the  electorate;   participation  levels  around 
50%  for  the  electoral  process,  i.e.  voting  turnout.   It  is 
therefore  inconceivable  that  the  FEC  should: 

1.  Eliminate  internal  enforcement  actions  entirely; 

2.  Eliminate  any  audits  of  non-presidential  candidates  and 
committees; 

3.  Eliminate  any  enforcement  of  the  $25,000  limit; 

4.  Eliminate  efforts  to  improve  reporting  of  employer, 
occupation,  address  of  contributors; 

5.  Fail  to  even  review  and  attempt  to  obtain  voluntary 
compliance  and  full  disclosure  of  between  25%  to  33%  (at 
least)  of  reports  filed  at  the  FEC; 

6.  Delay  the  completion  of  any  review  process  remaining 
from  six  to  eighteen  months. 

In  addition,  the  staff  cuts  would  be  so  severe  that  essentially 
all  data  entry  of  itemized  contributor  information  would  cease, 
as  in  FY  1986  due  to  the  GRH  sequester.   This  is  in  the  face  of 
calls  for  expanding  FEC  data  capture  to  itemized  expenditure 
information. 

The  FEC's  FY  1995  Budget  Request  justification  laid  out  a 
similarly  detailed  analysis  of  the  impact  of  static  staffing 
levels  on  the  processing  of  data  from  the  1992  cycle.   This  is 
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with  an  FTE  of  276  authorized  for  FY  1993.   Although  we  have 
caught  up  with  the  backlog  in  data  entry»  the  320  FTE  authorized 
for  FY  1994  is  necessary  to  maintain  timeliness  of  data  capture; 
reductions  due  to  the  0MB  funding  levels  would  essentially  kill 
the  itemized  entry  program. 

The  proposed  0MB  levels  would  also  destroy  the  outreach  and 
information  programs;  we  made  the  case  in  the  FY  1994  and  FY 
1995  budget  requests  that,  once  again,  static  staffing  levels 
jeopardized  service  and  timeliness  levels.  A  reduction  rather 
than  the  requested  increase  in  staff  for  Disclosure,  Press, 
Information,  and  the  Clearinghouse  would  mandate  severe  cutbacks 
in  service.   This  despite  the  earlier  described  demands  placed 
on  the  Clearinghouse  due  to  enactment  of  the  "motor  voter" 
legislation. 

For  enforcement,  despite  increased  staff  for  OGC  in  FY  1992 
and  FY  1993,  the  backlog  of  active  enforcement  cases  reached  a 
record  level  of  over  320  cases,  and  stayed  above  at  least  310 
cases  for  all  of  FY  1993.   A  rash  of  external  complaints  prior 
to  the  1992  election,  and  the  growing  complexity  of  cases,  led 
to  this  backlog.   Even  with  near  record  low  numbers  of  referrals 
of  internal  cases  from  RAD  so  far  in  FY  1993,  the  active 
caseload  remains  above  320  as  of  September  1993. 

Despite  the  low  number  of  referrals  from  RAD,  and  the 
delayed  completion  of  the  review  process,  a  record  number  of 
RFAI's  was  sent  to  conmiittees  in  FY  1993.   The  disturbing  fact 
this  highlights  is  that,  despite  more  complex  reporting 
requirements,  more  complex  cases  being  processed,  and  apparently 
significant  numbers  of  reports  with  filing  problems,  less  cases 
are  being  referred  to  OGC.   Therefore,  more  and  more  matters  are 
not  being  pursued,  which  begins  to  call  into  question  the  basic 
overall  level  of  compliance  with  the  FECA. 

The  Commission  requires  more  resources  to  at  least  process 
in  a  timely  fashion  the  most  significant  enforcement  actions. 
Reductions  of  the  scope  required  would  probably  end  all  internal 
enforcement  actions.   Thus,  in  the  face  of  calls  for  more 
vigorous  enforcement  of  the  FECA,  much  less  enforcement  would 
occur. 

Finally,  the  Audit  Division  would  cease  any 
non-presidential  audit  activity,  and  delays  would  be  inevitable 
for  the  public  funding  processing  and  audit  programs.   The 
improvements  achieved  and  within  reach  for  the  1992  cycle  would 
be  obviated.   Delays  would  increase.   This  can  impact  on  the 
election  process  itself,  if  payments  are  delayed  to  presidential 
candidates  in  1996  due  to  staff  shortages. 

In  summation,  the  0MB  levels  for  FY  1995  are  clearly 
inadequate  for  the  Commission's  operations;  the  numbers  are  so 
low  that  major  personnel  reductions,  as  well  as  significant 
reductions  in  travel,  training,  and  basic  overhead  necessary  to 
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all  agencies  would  make  normal  Commission  operations  impossible. 
Massive  FTE  reductions  necessary  would  critically  damage  and 
delay  the  ability  of  the  TEC   to  meet  minimal  statutory  missions. 
This  is  hard  to  square  with  the  President's  stated  priorities 
for  both  the  "motor  voter"  and  campaign  finance  reform 
legislation.   As  our  justification  for  FY  1995  states,  the  need 
for  a  strong,  vigorous  FEC  is  increased,  not  diminished,  if  no 
campaign  finance  reform  is  enacted. 

If  the  10%  reduction  level  is  seriously  under 
consideration,  the  more  realistic  approach  would  be  to  call  for 
abolition  of  the  FEC.   Such  a  funding  level  would  effectively 
leave  the  Commission  with  virtually  no  programs  possible  as  they 
are  now  envisioned.   For  these  reasons,  the  FEC  argues 
forcefully  against  the  proposed  0MB  funding  levels  for  FY  1995. 
Our  budget  justification  details  the  need  for  the  existing  320 
FTE,  and  the  requirements  for  the  additional  staff  requested. 
It  also  recounts  our  response  to  the  calls  from  our  oversight 
and  appropriation  committees  to  request  the  necessary  funds  for 
the  electronic  filing  and  ADP  enhancement  programs. 
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Thursday,  March  17,  1994. 
U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 

WITNESS 

ben  l.  erdreich,  chairman 

Introduction 

Mr.  HOYER.  The  committee  will  now  hear  from  our  former  col- 
league and  good  friend.  Congressman  Ben  Erdreich,  who  is  now  the 
head  of  the  Merit  Systems  Protection  Board. 

This  is  an  agency  in  which  the  Chairman  and  the  Members  of 
this  committee  have  a  real  interest.  I  am  very  pleased  that  the 
President  chose  to  head  this  Board  with  a  former  colleague  and 
friend  with  integrity  and  great  ability.  We  are  really  pleased  to 
have  you  here  with  us. 

Mr.  Erdreich.  Thank  you,  Mr.  Chairman.  I  appreciate  it. 

I  have  with  me  Llewellyn  M.  Fischer,  MSPB  General  Counsel. 
Mr.  Lightfoot,  I  appreciate  coming  before  you,  Mr.  Darden,  my 
former  colleagues  and  friends  as  well. 

Opening  Statement 

As  you  know,  I  assumed  this  position  last  summer  after  con- 
firmation by  the  Senate  and  being  sworn  in  as  Chairman  on  July 
2,  1993.  Approximately  2  million  Federal  employees,  two-thirds  of 
the  Federal  work  force,  have  appeal  rights  to  our  agency.  The  ap- 
proximately 8,000  cases  which  come  before  us  annually  reflect 
about  every  phase  of  the  life  cycle  of  Federal  employment. 

Mr.  HOYER.  Congressman,  I  want  to  apologize.  Mr.  Visclosky  has 
come  in.  Mr.  Darden  is  here.  I  am  going  to  ask  them  to  take  over 
the  hearing.  The  problem  is,  we  have  a  Committee  of  Party  Effec- 
tiveness at  12:30,  which  I  Chair.  I  apologize,  but  I  want  to  assure 
you,  I  have  read  your  testimony.  I  intend  to  review  the  testimony 
and  the  questions  you  answer  and  look  forward  to  talking  with  you 
about  the  resources  necessary  to  carry  out  your  work. 

Mr.  Erdreich.  No  problem. 

Mr.  HOYER.  We  have  run  a  little  late  today  and  kept  you  waiting. 

Mr.  Erdreich.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
courtesy  in  letting  us  come  today. 

Mr.  HoYER.  Mr.  Darden. 

Mr.  Erdreich.  In  addition  to  our  adjudicatory  role,  as  you  know, 
the  Board  has  statutory  responsibility  to  carry  out  independent 
studies  of  major  civil  service  issues,  and  we  are  also  charged  with 
reviewing  significant  actions  and  regulations  issued  by  the  OPM. 

Since  leaving  Congress,  I  have  had  more  than  a  few  of  my  former 
colleagues  ask  me  about  the  quality  of  the  Federal  work  force.  I 
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can  tell  you  that  at  the  MSPB  I  found  a  very  professional  staff, 
from  managers  to  attorney  advisors  to  support  staff,  both  at  head- 
quarters and  in  our  regional  and  field  offices,  who  reflect  a  high 
level  of  diligence  and  a  strong  commitment  to  protecting  the  merit 
principles  of  our  civil  service. 

Since  I  have  been  at  the  Board  as  Chairman,  I  made  a  special  ! 
commitment  to  move  cases  as  expeditiously  as  we  can,  to  review  i 
old  cases  and  try  to  eliminate  a  backlog  of  older  cases.  We  have  , 
made  some  progress  in  that,  but  I  am  not  satisfied  yet  and  I  think  j 
we  will  make  more  progress  as  this  year  ensues.  I 

Also,  for  the  first  time,  I  started  a  settlement  effort  at  the  appel-  j 
late  level  that  had  not  been  done  before.  We  have  a  major  settle-  ■ 
ment  effort  at  the  trial  level  before  the  administrative  judges.  The  | 
new  settlement  effort  has  been  successful  to  date  with  a  small  tar-  | 
geted  pool  of  cases.  As  other  appellate  courts  do,  we  are  trying  a 
settlement  effort  and  it  has  been  successful,  to  date. 

Other  initiatives  I  have  undertaken  include  moving  forward  with 
the  streamlining  requirements  of  Vice  President  Gore's  NPR,  Na- 
tional Performance   Review.   No   Federal   agency  is  exempt  from   I 
these  objectives  and  we  shall  do  our  share.  1 

We  believe  that  our  FTE  reductions  can  be  achieved,  at  least  in   ' 
the  first  year,  through  retirements  and  natural  attrition.  I  have  put 
together  three  working  groups,  the  department  directors,  a  chair- 
man's council,  which  is  primarily  nonsupervisory  employees  chosen    ' 
by  their  peers,  and  a  labor  management  partnership  group  com- 
posed of  employees  who  belong  to  our  professional  association. 

These    groups    are    meeting.    They    have    tentatively    suggested  -, 
changes  in  the  way  we  operate.  We  also  have  process  teams  looking   1 
at  every  facet  of  our  operation  at  headquarters  and  at  the  regional 
and    field    offices.    This    is    an    important    democratization    and 
empowerment  of  the  Board's  employees  and  we  plan  to  be  able  to   j 
submit  our  streamlining  plans  to  the  President  on  schedule  in 
April.  I 

I  would  share  one  concern — I  suspect  you  have  heard  this  from 
other  agencies — that  I  have  about  streamlining.  Our  major  role  is 
adjudicating  cases.  Streamlining  efforts,  undoubtedly,  will  increase,   ; 
perhaps  significantly,  the  number  of  cases  that  come  before  us.  I 
would  ask  that  my  entire  statement  be  made  part  of  the  record.  I   ' 
am  just  hitting  some  of  the  highlights  here. 

Mr.  Darden  [presiding].  Without  objection,  it  will  be  submitted 
for  the  record. 

Mr.  Erdreich.  The  two  charts  attached  to  my  written  statement 
show  that  in  this  Fiscal  Year  1994,  October  through  January,  our 
receipts  are  up  23  percent  already.  This  increase  is  at  the  regional 
offices  where  most  actions  are  initiated.  At  headquarters,  our  re- 
ceipts are  up  11  percent.  That  is  shown  by  the  second  chart. 

I  mention  that  increase  to  point  out  my  concern  that  the  Board's 
case  load  will  rise  as  streamlining  goes  on.  Other  than  the  Postal 
Service,  I  doubt  that  many  agencies  are  very  far  along  in  steps  or 
changes  they  will  be  making.  j 

I  anticipate  we  will  be  seeing  more  cases  than  we  have  in  past 
fiscal  years.  If  the  personnel  reduction  of  some  250,000  plus  gov-   j 
ernmentwide  is  accomplished,  we  undoubtedly  would  see  a  lot  more 
cases  in  our  agency. 
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To  fulfill  our  obligations  for  fiscal  year  1995,  we  are  requesting 
a  total  of  $26,663,000.  This  is  the  same  funding  the  Board  received 
in  fiscal  year  1994.  Because  of  our  fixed  costs,  which  will  be  higher 
than  last  year,  we  expect  our  fiscal  year  1995  request  will  support 
not  more  than  295  FTEs,  10  less  than  this  fiscal  year. 

Mr.  Chairman,  I  appreciate  the  chance  to  appear  before  you,  and 
I  will  be  happy  to  answer  any  questions  that  you  may  have  of  me. 

[The  prepared  statement  and  budget  justifications  follows:! 
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Chairman  Hoyer,  Ranking  Minority  Member  Ughtfoot,  and  Members  of  the 
Subcommittee: 

I  am  pleased  to  appear  before  you  today,  as  the  Treasury,  Postal  Service,  and  General 
Government  Subcommittee  begins  its  consideration  of  the  appropriations  for  the  U.S.  Merit 
Systems  Protection  Board  (MSPB).  I  assumed  the  position  of  Chairman  of  the  Merit  Systems 
Protection  Board  on  July  2,  1993,  following  my  appointment  by  President  Clinton,  and 
confirmation  by  the  United  States  Senate  on  June  29,  1993. 

As  Chairman  of  the  Merit  Systems  Protection  Board,  I  am  afforded  a  unique  overview  of 
a  breadth  of  management  and  personnel  issues  across  our  government  today.  The  members  of 
our  nation's  civil  service  are  at  the  core  of  our  government  programs,  and  as  the  President  and 
the  Congress  address  budget  decisions,  many  of  these  decisions  will  be  about  the  size  and  shape 
of  the  federal  work  force.   Approximately  two  million  federal  employees  —  two-thirds  of  the 
federal  work  force  —  have  appeal  rights  to  the  Board.  Approximately  8,000  cases  are  filed 
annually  covering  the  entire  lifecyle  of  the  federal  employment  process:  from  disputes  over 
hiring  and  Tiring  to  the  dispensation  of  retirement  beneHts.  In  addition  to  the  Board's 
adjudicatory  role,  the  Board  has  the  additional  statutory  responsibility  to  carry  out  independent 
studies  of  major  civil  service  issues.  We  are  also  charged  with  reviewing  significant  actions  and 
regulations  issued  by  the  Office  of  Personnel  Management.  During  the  last  year,  our  published 
reports  have  ranged  in  subject  matter  from  the  "glass  ceiling"  to  whistleblowing. 
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Since  leaving  the  Congress  and  taking  charge  of  a  federal  agency,  many  of  my  former 
colleagues  have  asked  me  about  the  quality  of  the  federal  work  force.  Allow  me  to  express  my 
great  respect  for  the  career  agency  staff  at  the  Merit  Systems  Protection  Board.  The  Board  is  a 
small  agency  with  approximately  308  employees  (168  at  headquarters  and  140  in  regions  and 
field  offices).  The  need  to  be  able  to  count  on  each  employee  is  perhaps  more  pronounced  in  a 
smaller  agency,  such  as  the  MSPB,  than  in  a  larger  one.  The  staff  of  the  MSPB,  from  managers 
to  attorney  advisors  to  support  staff  —  both  at  headquarters  and  our  regional  and  Field  offices  •- 
reflect  a  high  level  of  diligence  and  a  strong  commitment  to  protecting  the  merit  principles  of 
our  civil  service. 

The  efficiency,  accuracy,  and  fairness  of  the  Board's  adjudicatory  role  play  an  important 
role  in  ensuring  the  statutory  rights  of  federal  employees,  and  in  the  proper  functioning  of 
federal  agencies.   I  have  made  a  special  commitment  since  my  first  day  as  Chairman  to  expedite 
the  review  of  old  cases  and  to  ensure  that  the  Board  meets  timetables  for  review  of  new  cases.  I 
have  also  established,  for  the  first  time,  a  settlement  program  at  the  appellate  level,  and  I  can 
report  that  nine  of  the  forty  cases  presented  to  appellants  for  settlement  in  the  past  few  months 
have  been  successfully  resolved  to  the  satisfaction  of  the  employee  and  the  agency  involved. 
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Other  initiatives  which  I  have  undertaken  include  the  streamlining  requirements  set  forth 
by  the  President.  No  federal  agency  is  exempt  from  these  important  objectives,  and  the  MSPB  is 
doing  its  share  to  meet  the  annual  FTE  reduction  levels  set  by  the  White  House.  We  are 
fortunate  that  this  number  can  be  achieved,  at  least  in  the  first  year,  through  retirements  and 
natural  attrition.  Importantly,  the  streamlining  has  provided  the  MSPB  with  an  opportunity  for 
self-evaluation  and  possible  reorganization.  To  this  end,  I  have  established  three  working 
groups:  Department  directors;  the  Chairman's  Council,  primarily  non-supervisory  employees 
chosen  by  their  peers;  and,  the  labor-management  partnership  group  comprised  of  employees 
who  belong  to  the  MSPB  Professional  Association.  Suggestions  provided  by  these  entities  have 
already  led  to  some  proposed  changes,  and  as  we  speak,  numerous  agency  employees  are 
working  as  "process  teams"  and  meeting  with  employees  throughout  the  agency  -  at 
headquarters  and  in  the  regional  and  field  offices.   I  believe  that  this  is  an  important 
democratization  and  empowerment  of  the  Board  employees.  We  plan  to  submit  our  streamlining 
plan  to  the  President,  on  schedule,   in  April  1994. 

As  I  have  indicated  in  earlier  parts  of  my  testimony  today,  the  MSPB  provides  an 
excellent  perspective  from  which  to  view  the  breadth  of  personnel  issues  in  the  federal 
government.  In  reviewing  the  agency's  appropriations  for  the  upcoming  fiscal  year,  I  wish  to 
share  one  observation,  which  I  respectfully  request  that  the  Congress  keep  in  mind.  The 
streamlining  efforts  in  our  government  will  increase,  perhaps  significantly,  the  number  of  cases 
filed  with  the  Board.  I  base  this  observation  simply  on  the  fact  that  the  Board  is  already 
experiencing  an  increase  in  cases  filed,  and  the  streamlining,  with  the  exception  of  the  U.S. 
Postal  Service,  is  not  yet  fully  underway. 
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The  Board  already  handles  approximately  8,000  cases  annually.  Over  the  next  three 
years,  with  a  personnel  reduction  goal  of  at  least  252,  000,  it  is  likely  that  the  government-wide 
streamlining  may  generate  an  additional  category  of  cases  resulting  from  actions  eliminating 
positions  and  jobs;  the  availability  of  retirement  incentives;  the  nature  of  retirement  benefits; 
and,  a  variety  of  other  situations.  The  personnel  actions  at  the  U.S.  Postal  Service  are  one 
example  of  how  the  case  load  volume  leaps  to  new  heights  very  quickly.  We  already  have  over 
one-hundred  of  such  cases  Hied  and  pending  at  the  Board,  and  there  is  a  potential  for 
exponential  growth  in  cases  from  that  agency.  My  concern  is  that  the  Board  be  able  to  meet  its 
statutory  mission  in  adjudicating  cases  brought  by  federal  employees,  and  uphold  its 
responsibility  to  protect  the  merit  principles  of  our  civil  service  system. 

To  fuinil  its  statutory  obligations  for  FY  1995,  the  Board  is  requesting  a  total  of 
$26,663,000.  This  is  the  same  funding  the  Board  received  in  FY  1994.  Because  our  Hxed  costs 
will  be  higher  than  last  year,  we  expect  our  FY  1S>95  request  will  support  not  more  than  295 
FTE,  ten  less  than  in  FY  1994. 

Thank  you,  Mr.  Chairman,  and  Members  of  the  Subcommittee.  I  look  foward  to 
working  with  you.  I  am  pleased  to  answer  any  questions  at  this  time,  or  respond  to  any  which 
you  would  like  to  provide  to  me  in  writing.        ';>  .  t>^.    t;*-.'  :  ri/i ;  -  , 
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United  States 
Merit  Systems  Protection  Board 


Ben  L.  Erdreich 

Chairman 

Ben  L.  Erdreich  took  the  oath  of  office  as  Chairman  of  the 
U.S.  Merit  Systems  Protection  Board,  an  independent  Federal 
agency,  on  July  2,  1993,  following  nomination  by  President 
Clinton  and  confirmation  by  the  U.S.  Senate. 

As  the  Board's  chief  executive  officer,  he  administers  an 
agency  with  a  $26  million  budget  and  over  300  employees, 
nearly  half  of  whom  are  attorneys  who  assist  the  Board  in 
fulfilling  its  adjudicatory  mission.  Together  with  two  Board 
members,  he  exercises  final  Executive  Branch  authority  in 
deciding  appeals  from  major  adverse  personnel  actions,  retire- 
ment decisions,  whistleblower,  and  Hatch  Act  matters  for  the 
three  million  member  Federal  workforce. 


Prior  to  his  appointment  as  Chairman  of  the  Board,  Mr.  Erdreich  served  for  ten  years  in  the  U.S.  Congress 
as  the  representative  of  the  6th  District  of  Alabama.  He  was  a  member  of  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  and  chaired  its  Subcommittee  on  Policy  Research  and  Insurance.  He  was  also  a  member 
of  the  Government  Operations  Committee  and  the  Select  Committee  on  Aging. 

Prior  to  his  election  to  the  Congress  in  1982,  Mr.  Erdreich  served  in  the  Alabama  House  of  Representatives 
from  1970  to  1974  and  as  a  Member  of  the  Jefferson  County  (Alabama)  Commission  from  1974  to  1982.  From 
1966  to  1974,  he  was  an  associate,  then  partner,  in  the  firm  of  Cooper,  Mitch  &  Crawford,  Attorneys,  in 
Birmingham,  Alabama.  He  began  his  legal  career  as  an  associate  in  the  New  York  City  firm  of  Kaye,  Scholer, 
Fierman,  Hays  &  Handler,  Attorneys,  in  1965.  From  1963  to  1965,  he  was  a  1st  Lieutenant  in  the  U.S.  Army. 

Mr.  Erdreich  received  his  J.D.  degree  from  the  University  of  Alabama  School  of  Law  in  1963  and  his  B.A. 
degree  from  Yale  University  in  1960.  He  is  a  member  of  the  American,  Alabama,  Birmingham,  and  District 
of  Columbia  bar  associations  and  was  Editor-in-Chief  of  the  Alabama  Law  Review.  He  is  a  member  of  the 
Farrah  Legal  Honor  Society  and  numerous  civic  and  cultural  organizations  in  Birmingham.  A  native  of 
Alabanu,  Mr.  Erdreich  is  married  and  has  two  children. 

July  1993 


il  S\.-U'nis  P 
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HSCAL  YEAR  1995 

Submitted  to  the 
Committees  on  Appropriations 
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THE  CHAIRMAN 


U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 

1 120  Vermont  Avenue,  N.W. 

Washington,  D.C.  20419 


February  7,  1994 


The  Honorable  Steny  H.  Hoyer 
Chairman,  Subcommittee  on  Treasury, 

Postal  Service  and  General  Government 
Committee  on  Appropriations 
U.S.  House  of  Representatives 
Washington,  DC  20515 

Dear  Mr 


Pursuant  to  Public  Law  95-454, ^we  are  submitting  to  the 
appropriate  committees  of  the  Congress  an  annual 
appropriation  justification  for  the  U.S.  Merit  Systems 
Protection  Board.   The  fiscal  year  1995  appropriation  request 
continues  the  recent  pattern  of  little  or  no  increase  in 
funding  which  requires  us  to  absorb  significant  pay  raise  and 
other  fixed  and  uncontrollable  costs  by  reducing  our  staffing 
level. 

With  these  funding  constraints,  I  have  concerns  about 
our  ability  to  carry  out  our  responsibilities  under  the  Civil 
Service  Reform  Act  of  1978,  to  protect  the  integrity  of  merit 
system  principles  throughout  the  civil  service,  especially  if 
the  workload  increases  we  have  seen  in  the  past  four  months 
continue. 

The  fiscal  year  1995  request  totals  $24,674,000  in 
appropriated  funds  and  $1,989,000  in  the  trust  fund 
limitation.   These  funds  will  support  no  more  than  about  295 
full  time  equivalents  (FTE's) .   Details  of  this  request  are 
contained  in  the  enclosed  justification  package. 

I  look  forward  to  discussing  this  request  with  you  and 
your  Subcommittee. 

Sincerely, 


Ben  L.    Erdreich 
Enclosure 
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THE  CHAIRMAN 


U.S.  MERIT  SYSTEMS  PROTECTION  BOARD 

1 120  Vermont  Avenue,  N.W. 

Washington.  D.C.  20419 

February  7,  1994 

The  Honorable  Dennis  DeConcini 
Chairman,  Subcomnittee  on  Treasury, 

Postal  Service  and  General  Government 
Committee  on  Appropriations 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

Pursuant  to  Public  Law  95-454,  we  are  submitting  to  the 
appropriate  committees  of  the  Congress  an  annual 
appropriation  justification  for  the  U.S.  Merit  Systems 
Protection  Board.   The  fiscal  year  1995  appropriation  request 
continues  the  recent  pattern  of  little  or  no  increase  in 
funding  which  requires  us  to  absorb  significant  pay  raise  and 
other  fixed  and  uncontrollable  costs  by  reducing  our  staffing 
level. 

With  these  funding  constraints,  I  have  concerns  about 
our  ability  to  carry  out  our  responsibilities  under  the  Civil 
Service  Reform  Act  of  1978,  to  protect  the  integrity  of  merit 
system  principles  throughout  the  civil  service,  especially  if 
the  workload  increases  we  have  seen  in  the  past  four  months 
continue . 

The  fiscal  year  1995  request  totals  $24,674,000  in 
appropriated  funds  and  $1,989,000  in  the  trust  fund 
limitation.   These  funds  will  support  no  more  than  about  295 
full  time  equivalents  (FTE's).   Details  of  this  request  are 
contained  in  the  enclosed  justification  package. 

I  look  forward  to  discussing  this  request  with  you  and 
your  Subcommittee. 


Sincerely, 


.    .  ,.     »-«...  ^.    Erdreich 

lie  i.r  .  ■.  ^ 


Enclosure 
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UNITED  STATES 


MERIT  SYSTEMS  PROTECTION  BOARD 


FISCAL  YEAR  1995 


BUDGET  JUSTIFICATION 


SUBMITTED  TO  THE 


COMMITTEES  ON  APPROPRIATIONS 


February  7,  1994 
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Fiscal  Year  1995  Congressional  Budget  Justification 


TABLE  1. 

SUMMARY  BY 
(Dollars 

BUDGET  ACTIVITY 
in  Thousands) 

Function 

FTE 

1993 

AMT 

FTE 

1994 

AMT 

FTE 

199E 

AMT 

Adjudication 

235 

18 

057 

232 

18, 

348 

228 

18, 

510 

Merit  Systems 
Studies 

19 

2 

138 

18 

2, 

190 

16 

2, 

124 

Management  Support 

56 

4 

181 

55 

4, 

136 

51 

4, 

040 

Total  Appropriated 

310 

24 

376 

305 

24, 

674 

295 

24, 

674 

Civil  Service 
Retirement  and 
Disability  Trust 
Fund  Limitation^ 



1 

,950 

— 

1. 

989 

— 

1 

989 

Total  Available 

310 

26 

,326 

305 

26 

663 

295 

26 

663 

^.   We  spent  approximately  $2,250,000  on  adjudication  of  OPH  retirement 
decisions  in  FY  1993  and  expect  to  spend  more  in  FY's  1994  and  1995 
because  of  inflationary  cost  increases.   These  appeals  raise  such  issues 
as  eligibility  for  disability  retirement  benefits,  proper  credit  for 
time  worked,  and  restitution  in  cases  of  possible  overpayment  of 
annuities. 
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TABLE   2. 

CHANGES   BY  BDD6ET 
(Dollars 

ACTIVITY    1994 
in  Thousands) 

TO    1995 

Adjudicat. 

LOn 

Merit   Systems     Management 
Studies                Support 

Total 

Current   eervlces 
Increase   in 
support  costs 

+119 

+8 

+28 

+155 

Partially   fund 
January   1995   pay 
raise 

+288 

+20 

+67 

+375 

Reduce   FTE 

-174 

-86 

-174 

-434 

Reduce  admin. 
costs 

-71 

-8 

-17 

-96 

TOTAL 

+  162 

-66 

-96 

+0 

-2- 
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TABLE    3. 

OBLIGATIONS  BY  OBJECT  CLASS 
(Dollars  in  Thousands  Except  Average  Salary) 


1993 


1994 


1995 


Total  niunber  of  Full-time 

permanent  positions 
Full-time  equivalent  employment 


Average  ES  Salary 
Average  GS/GM  Grade 
Average  GS/GM  Salary 


Personnel  compensation: 
Full-time  permanent 
Other  than  FTP 
Other  compensation 
Subtotal,  Per  Comp. 

Personnel  benefits 
Benefits  for  former  personnel 
Travel  &  transprt.  of  persons 
Transportation  of  things 
Rental  payments  to  GSA 
Rental  payments  to  others 
Communications,  utilities,  and 

miscellaneous  charges 
Printing  and  reproduction 
Consulting  services 
Other  services 
Supplies  and  materials 
Equipment 

Total  appropriated 

Civil  Service  Retirement  and 
Disability  Trust  Fund  Limit 

Total  available 


310 

305 

295 

310 

305 

295 

10,706 

115,091 

116,933 

11.91 

11.91 

11.91 

54,713 

57,380 

58,872 

15,070 

14,805 

14,760 

1,093 

1,209 

1,205 

352 

362 

361 

16,515 

16,376 

16,326 

2,578 

2,784 

2,775 

21 

•  •  • 

.  .  . 

422 

506 

502 

40 

83 

83 

2,246 

2,235 

2,294 

58 

72 

72 

442 

478 

475 

83 

123 

122 

.  .  . 

.  .  . 

.  .  . 

1,138 

1,103 

1,097 

301 

297 

295 

532 

617 

633 

24,376 


1.950 


26,326 


24,674 


1.989 


26,663 


24,674 


1.989 


26,663 
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APPROPRIATION  LANGUAGE 


General  and  Special  Funds: 


SALARIES  AND  EXPENSES 
(INCLUDING  TRANSFER  OF  FtJNDS) 

For  necessary  expenses  to  carry  out  functions  of  the  Merit 
Systems  Protection  Board  pursuant  to  Reorganization  Plan 
Numbered  2  of  1978  and  the  Civil  Service  Reform  Act  of  1978, 
including  services  as  authorized  by  5  U.S.C.  3109,  rental  of 
conference  rooms  in  the  District  of  Columbia  and  elsewhere, 
hire  of  passenger  motor  vehicles,  and  direct  procurement  of 
survey  printing,  $24,674,000  together  with  not  to  exceed 
$1,989,000  for  administrative  expenses  to  adjudicate 
retirement  appeals  to  be  transferred  from  the  Civil  Service 
Retirement  and  Disability  Fund  in  amounts  determined  by  the 
Merit  Systems  Protection  Board. 
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OVERVIEW  OF  REQUEST 

Functions  and  Actlvltias 

The  U.S.  Merit  Systems  Protection  Board  (MSPB)  is  an 
independent  quasi-judicial  agency  established  to  protect  the 
integrity  of  Federal  merit  systems  against  partisan 
political  and  other  prohibited  personnel  practices  and  to 
ensure  adequate  protection  for  employees  against  abuses  by 
agency  management.   This  responsibility  is  carried  out 
principally  by: 

■1.   Adjudicating  employee  appeals  of  personnel  actions  such 
as  removals,  suspensions,  furloughs,  and  demotions; 

2.  Adjudicating  actions  brought  by  the  Special  Counsel; 

3.  Adjudicating  actions  brought  under  the  Whistleblower 
Protection  Act; 

4.  Ordering  compliance  with  final  orders  where  appropriate; 

5.  Conducting  special  studies  of  Federal  merit  systems  to 
determine  whether  they  are  free  from  prohibited 
personnel  practices; 

6.  Analyzing  and  reporting  on  the  significant  actions  of 
the  Office  of  Personnel  Management  (0PM) ;  and 

7.  Reviewing  regulations  issued  by  0PM  to  ensure  they  do 
not  require  or  result  in  the  commission  of  a  prohibited 
personnel  practice. 

FY  1995  Appropriation  Request 

Our  request  is  for  $24,674,000  in  appropriated  funds,  an 
amount  equal  to  that  appropriated  for  FY  1994,  and  a 
$1,989,000  limitation  on  reimbursements  from  the  Civil 
Service  Retirement  and  Disability  Trust  Fund,  which  is  also 
equal  to  the  amount  provided  for  FY  1994.   We  expect  to  be 
able  to  support  approximately  295  Full-Time  Equivalents 
(FTE's)  in  FY  1995.   However,  depending  on  the  costs 
associated  with  our  workload  and/or  any  increases  in  that 
workload,  we  may  not  be  able  to  actually  support  this  many 
FTE.   The  request  includes  four  adjustments  common  to  most 
Federal  agencies:  a  current  services  increase  for  non- 
personnel  costs,  $155,000;  a  partial  funding  for  the  January 
1995  pay  raise,  $375,000;  a  decrease  for  the  reduction  of 
FTE's,  $434,000;  and  a  decrease  for  the  reduction  in 
administrative  costs,  $96,000.   No  funds  have  been  requested 
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for  the  cost  of  the  January  1994  pay  raise  which  is  about 
$72  5,000  in  FY  1995  and  subsequent  years. 

This  request  represents  the  passback  amount  received  from 
the  Office  of  Management  and  Budget  (0MB) .   Following 
receipt  of  the  passback  we  filed  an  unsuccessful  appeal  with 
0MB  for  an  additional  $418,000  not  included  in  our  passback, 
or  this  request.   In  an  attempt  to  deal  with  this  level  of 
funding,  and  as  a  good  management  practice,  we  have  embarked 
on  an  aggressive  effort  to  reduce  costs  while  maintaining  a 
high  level  of  service.   To  this  end  we  have  restructured  our 
field  operations,  thereby  freeing  up  resources  for  case 
processing,  and  we  are  seeking  ways  to  achieve  similar 
savings  at  Headquarters,  through  reorganization, 
streamlining,  and  expanded  use  of  alternative  dispute 
resolution.   As  described  below,  this  request  is  premised  on 
the  expectation  that,  during  FY  1995,  we  will  receive  not 
more  than  approximately  8,300  initial  appeals.   Depending  on 
the  actual  workload  received,  and  our  success  in  reducing 
costs,  we  may  need  to  submit  a  supplemental  appropriation 
request  for  FY  1995  in  order  to  ensure  that  all  appeals  are 
processed  in  a  timely  fashion. 

The  nature  of  our  work  requires  us  to  devote  approximately 
82  percent  of  our  budget  to  personnel  compensation. 
Additionally,  12  percent  is  devoted  to  operating  expenses 
such  as  rent,  telephones,  and  maintenance,  etc.   This  leaves 
little  flexibility  to  reduce  non-personnel  costs  or  to  adapt 
to  changes  in  workload,  which  are  largely  beyond  our 
control. 

We  have  no  plans  to  spend  any  funds  on  consultant  services 
in  FY  1995.   If  used,  however,  no  more  than  $100,000  would 
be  spent  on  consultants  who  would  assist  with  the  evaluation 
and/or  implementation  of  management  improvements.   We  have 
an  automated  case  management  system  which  we  use  as  part  of 
our  performance  management  system  to  measure  the  timeliness 
and  quantity  of  the  decisions  issued  on  appeals  received. 
We  carefully  monitor  our  spending  throughout  the  fiscal 
year,  particularly  at  the  end  of  the  year.   This  review  is 
managed  by  the  Director  of  Financial  and  Administrative 
Management. 


EXPLANATION  BY  BUDGET  ACTIVITY 

Adjudication 

We  expect  to  receive  about  8,300  initial  appeals  in  FY's 
1994  and  1995,  which  is  only  slightly  less  than  the  8,566 
received  in  1991  and  the  8,461  received  in  1992.   While  the 
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number  of  initial  appeals  received  in  FY  1993  was  about  600 
less  than  FY  1992,  the  difference  was  due  to  a  temporary 
reduction  in  receipts  coinciding  with  the  change  of 
Administration.   With  this  exception,  the  number  of  initial 
appeals  received  has  been  very  consistent  since  1991  (Table 
4) .   Initial  appeals  received  so  far  in  FY  1994  continue 
this  trend  of  greater  receipts  and,  in  fact,  are  currently 
being  received  at  an  annual  rate  in  excess  of  9,000.   We 
are,  therefore,  projecting  that  receipts  in  both  FY's  1994 
and  1995  will  be,  at  least,  comparable  to  the  numbers 
received  over  the  last  three  years. 

We  are  concerned,  however,  that  as  agencies  move  to 
restructure  we  may  experience  a  substantial  increase  in  our 
appeals  workload.   If  our  workload  should  increase  beyond 
what  we  are  projecting  and,  depending  on  our  success  in 
reducing  our  costs,  we  may  need  to  request  a  supplemental 
appropriation  for  FY  1995. 

Our  decisions  have  a  major  impact  on  the  operation  of  the 
Federal  personnel  system.   For  example,  we  recently  issued  a 
series  of  decisions  which  clarify  the  accommodations  that 
employees  handicapped  by  drug  or  alcohol  abuse  must  be  given 
before  removal  proceedings  can  be  initiated.   In  addition, 
recent  decisions  continue  to  give  further  guidance  to  the 
personnel  community  on  many  of  the  provisions  of  the 
Whistleblower  Protection  Act,  such  as  the  implementation  of 
interim  relief  and  the  definition  of  statutory  terms  such 
"abuse  of  authority,"  "gross  mismanagement,"  and  "gross 
waste  of  funds." 

Tables  4  and  5  show  the  workload  trends  over  a  period  of  ten 
years.   Actual  figures  are  shown  for  FY's  1986  through  1993. 
Figures  for  FY's  1994  and  1995  are  projections  based  on 
statistical  trends. 

Merit  Systems  studies  and  OPM  Oversight 

We  also  have  a  statutory  requirement  to  conduct  special 
studies  of  the  civil  service  and  other  merit  systems  and  to 
conduct  oversight  reviews  of  the  significant  actions  of  the 
Office  of  Personnel  Management.   These  studies  and  reviews 
encompass  a  wide  variety  of  topics  and  issues  important  to 
the  effective  management  of  the  Federal  workforce.   As  such, 
they  contribute  to  the  improved  efficiency  and  effectiveness 
of  the  Government.   A  number  of  our  studies,  for  example, 
have  been  referenced  by  the  Vice  President's  National 
Performance  Review  in  support  of  suggested  improvement 
efforts. 


-7- 


1267 


Fiscal  Year  1995  Congressional  Budget  Justificatio 


Some  recent  studies  include:  "Evolving  Workforce 
Demographics:  Federal  Agency  Action  and  Reaction," 
"Whistleblowing  in  the  Federal  Government:  An  Update,"  "The 
Changing  Face  of  the  Federal  Workforce:  A  Symposium  on 
Diversity,"  "Federal  Personnel  Offices:  Time  for  Change?," 
"A  Question  of  Equity:  Women  and  the  Glass  Ceiling  in  the 
Federal  Government,"  and  "Federal  Blue  Collar  Employees:  A 
Workforce  in  Transition." 

In  FY  1993  we  also  published  an  OPM  oversight  report  which 
examined  the  effectiveness  of  OPM's  oversight  of  Federal 
human  resources  management  through  its  personnel  management 
evaluation  program  and  OPM's  leadership  in  the  area  of 
personnel  research  and  demonstration  projects. 

We  are  currently  working  on  a  number  of  studies  including  an 
evaluation  of  current  Federal  recruitment  and  placement 
practices  and  their  effect  on  the  quality  of  new  hires  into 
professional  and  administrative  positions,  an  update  of  our 
1988  study  on  sexual  harassment  in  the  Federal  workplace, 
the  fourth  governmentwide  "Merit  Principles  Survey" 
(conducted  every  three  years  since  1983)  reflecting  the 
views  and  experiences  of  over  20,000  Federal  employees  on  a 
variety  of  issues,  a  review  of  OPM's  initiatives  in  the 
training  and  employee  development  arena,  a  study  of  the 
"glass  ceiling"  phenomenon  as  it  affects  minorities  in  the 
Federal  Government,  and  an  analysis  of  the  Federal 
Government's  use  of  temporary  employees.  Federal  downsizing 
initiatives,  and  an  examination  of  the  statistically 
disparate  disciplinary  rates  for  minority  employees. 

Management  Support 

We  also  require  resources  for  activities  that  support  our 
adjudicatory  and  studies  functions.   These  include  the 
development,  coordination,  and  evaluation  of  internal 
management  processes,  systems,  and  programs,  including 
internal  controls  and  audit" follow-up  and  the  provision  of 
financial  management,  procurement,  office  services, 
personnel,  EEO  and  information  resources  management  support. 

Additionally,  automation  of  many  of  our  operations,  together 
with  productivity  improvements  from  alternative  methods  of 
dispute  resolution,  has  allowed  us  to  increase  productivity, 
which  has  helped  offset  the  resource  reductions  of  recent 
years.   As  part  of  our  five-year  information  resources 
strategic  plan,  we  continue  to  work,  as  resources  permit,  on 
a  number  of  productivity  enhancing  projects  such  as 
automated  generation  of  standard  documents  used  in  case 
processing. 
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TABLE  4. 
DECISIONS  PER  ADHINI STRATI VE  JUDGE 

Fiscal 
Year 

No.  of 
Judges 

Appeals 
Received 

Average 

Decisions 
Issued 

Average 

1986 

74 

7584 

103 

7938 

107 

19^7 

69 

7256 

105 

7410 

107 

1988 

63 

7393 

117 

7124 

113 

1989 

63 

7840 

124 

7842 

124 

1990 

64 

7697 

120 

7847 

123 

1991 

61 

8566 

140 

8388 

138 

1992 

61 

8461 

139 

8371 

137 

1993 

69 

7844 

114 

7811 

113 

1994 

69 

8300 

120 

8300 

120 

1995 

69 

8300 

120 

8300 

120 

This  table  shows  the  number  of  receipts  of  and  decisions  on 
initial  appeals,  stay  requests,  and  addendum  cases  per 
administrative  judge  (AJ) .   It  projects  workload  for  FY's 
1994  and  1995  approximately  equal  to  that  in  FY's  1991  and 
1992.   The  number  of  AJ's  is  the  number  on-board  as  of  March 
of  each  year. 
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TABLE  5. 
APPEALS  DECIDED 

Fiscal 
Year 

Initial 
Appeals 

Settlements 
(lA's  only) 

Hearings 
(lA's  only) 

PFR'S 

1986 

7938 

26% 

34% 

1620 

1987 

7410 

36% 

24% 

1619 

1988 

7124 

48% 

19% 

1385 

1989 

7842 

49% 

18% 

1281 

1990 

7847 

49% 

17% 

1443 

1991 

8388 

50% 

18% 

1692 

1992 

8371 

50% 

18% 

1799 

1993 

7811 

51% 

18% 

1565 

1994 

8300 

50% 

18% 

1600 

1995 

8300 

50% 

18% 

1600 

The  first  and  last  columns  of  this  table  show  the  number  of 
regional  appeals  and  PFR's  decided.   The  second  column  shows 
the  percentage  of  cases  (based  on  initial  appeals  that  were 
not  dismissed)  that  were  settled.   The  third  column  shows 
the  percentage  of  cases  (based  on  total  initial  appeals) 
that  required  a  hearing.   The  table  does  not  include  other 
appellate  headquarters  cases  or  original  jurisdiction  cases. 


10 


1270 


Fiscal  Year  1995  Congressional  Budget  Justification 


SUMMARY  OF  THE  1995  REQOEST 

Total  Request:   $24,674,000  in  appropriated  funds  and 
$1,989,000  in  the  limitation  on  reimbursements  from  the 
trust  fund  (both  numbers  equal  to  FY  1994) .   These  funds 
will  support  about  295  FTE.   The  changes  are  summarized 
below. 

1.  Current  services  increase  in  non-personnel  costs 
($155,000) . 

2.  Partially  funding  for  the  January  1995  pay  raise 
($375,000) . 

3.  Reduction  of  ten  FTE  (-$434,000). 

4.  Reduction  in  administrative  costs  (-$96,000). 
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IMPACT  OF  HATCH  ACT  REFORM 


Mr.  Darden.  Mr.  Erdreich,  I  have  just  a  few  questions.  The  great 
thing  about  being  last  is  that  your  hearing  will  be  shorter  than  ev- 
erybody else's.  I  am  not  sure  how  you  managed  to  schedule  this, 
but  I  want  to  congratulate  you.  I  want  to  join  what  Chairman 
Hoyer  said  in  welcoming  you  back.  We  have  been  friends  a  long 
time.  We  made  a  trip  to  Atlanta  on  Delta. 

Mr.  Erdreich.  Thank  you. 

Mr.  Darden.  But  I  would  like  to  ask  you,  in  light  of  the  changes 
in  the  Hatch  Act  that  were  enacted  this  year,  how  has  it  affected 
your  work  load  and  do  you  see  additional  changes? 

Mr.  Erdreich.  At  this  point,  it  hasn't  altered  the  work  load  or 
we  haven't  seen  the  results  yet.  It  is  probably  too  new  and  too 
soon.  Obviously,  because  of  its  impact  on  Federal  employees  and 
the  ability  to  engage  in  some  wider  range  of  activities  that  here- 
tofore were  prohibited,  it  could  have  an  impact,  but  to  date  it  has 
not. 

I  anticipate  that  just  the  fact  of  change  will  confuse  some  and 
give  guidance  to  others,  but  that  ultimately  it  will  require  deciding 
some  new  issues  that  will  come  through  us  because  of  changes  in 
law.  But,  to  date,  the  change  has  not  made  any  significant  impact 
on  the  Hatch  Act  cases. 

CASE  PROCESSING 

Mr.  Darden.  I  realize  that  there  are  certain  procedural  deadlines 
which  are  set  up  in  statute  and  so  forth,  but  could  you  give  us  an 
idea  about  how  long  an  appeal  takes  from  the  time  a  person  has 
a  grievance  until  it  comes  to  you  for  a  decision.  How  long  does  it 
take  you  to  m£ike  that  decision? 

Mr.  Erdreich.  We  have  two  levels  of  review.  A  typical  matter 
would  come  to  the  administrative  judge  at  "the  trial  level"  for  hear- 
ing. On  average,  it  takes  79  days  from  filing  to  a  decision  at  the 
administrative  judge  level. 

Review  by  the  three-member  Board,  on  average,  takes  131  days 
based  on  the  last  fiscal  year's  numbers.  I  doubt  that  there  is  any 
court  or  any  other  tribunal  or  forum  that  handles  cases,  on  aver- 
age, in  210  days.  Seven  month's  time  is  pretty  swift.  Those  are 
averages. 

It  may  be  useful  to  look  a  little  bit  beyond  the  averages,  to  the 
time  to  process  cases  in  which  there  is  a  hearing  at  the  AJ  level. 
Fifty  percent  of  our  cases  are  settled.  It  is  an  effort  that  should  be, 
I  think,  applauded  as  a  policy  matter,  for  it  is  important  to  resolve 
cases  by  agreement  of  parties,  especially  where  you  are  dealing 
with  workplace  disputes  where  you  hope  the  folks  will  get  back  to 
work  and  be  productive  again. 

If  you  take  out  the  number  of  cases  that  settle  or  are  dismissed — 
a  percent  of  cases  are  dismissed,  where  the  Board  does  not  have 
any  jurisdiction,  or  the  individual  has  no  right  to  come  before  us — 
cases  that  go  to  hearing  at  the  AJ  level  average  113  days  to  proc- 
ess. Cases  before  the  Board  members  average  131  days.  Again,  put 
those  two  together  and  it  is  still  a  good  average. 

However,  it  may  be  that  a  constituent  called  you  or  someone 
called  our  office  and  said,  averages  are  fine,  Erdreich,  but  that 
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means  X  percent  are  under  this  average  and  Y  percentage  of  cases 
are  over  that  average.  I  am  not  satisfied  when  a  case  is  stale,  and 
at  the  Board  level,  although  the  average  is  131  days,  I  have  started 
trying  to  whittle  down  cases  pending  beyond  that  131  days.  We 
have  some  number  of  cases  that  are  still  pending  after  a  year,  and 
I  am  seeking  to  move  those  cases  and  eliminate  what  I  call  back- 
log. 

I  still  would  say,  without  apology,  that  generally  the  numbers 
are  good  and  the  speed  with  which  cases  are  resolved  is  good.  I 
don't  want  to  see  the  quality  of  results,  however,  injured  by  impos- 
ing some  arbitrary  deadline  in  a  complex  matter,  either  at  the  AJ 
level  where  a  longer  hearing,  more  discovery  may  be  required  in 
a  complicated  case,  or  at  the  Board  level. 

At  our  level,  there  are  three  independent  Board  members,  as  you 
know,  who  are  appointed  for  staggered  terms.  Each  has  a  vote  and 
each  has  his  or  her  own  opinions  on  issues.  There  are  cases  that 
we  strive  to  get  consensus,  a  second  vote  to  resolve  a  case,  and 
sometimes  we  can. 

So  a  case  can  get  delayed,  but  my  policy  has  been,  and  the 
Board's  policy  has  been  and  the  other  two  Board  members  are  in 
harmony,  to  seek  to  move  the  cases  as  expeditiously  as  we  can  and 
to  eliminate,  to  the  extent  we  can,  any  backlog  of  cases  that  are 
too  stale.  How  you  define  stale,  I  am  not  sure,  but  it  bothers  me 
when  a  case  is  beyond  a  year.  That  is  way  too  stale  at  the  Board 
level. 

At  the  AJ  level,  again,  the  average  is  79  days  and  the  AJs  meet 
a  performance  target  of  120  days  almost  invariably. 

JUDICIAL  REVIEW 

Mr.  Darden.  I  assume  that  your  decision  is  subject  to  review  by 
the  district  court  or  the  court  of  appeals? 

Mr.  Erdreich.  That  is  correct. 

Mr.  Darden.  District  court? 

Mr.  Erdreich.  In  most  cases,  it  is  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  In  some  cases,  it  is  the  State  district  court.  For 
example,  last  fiscal  year,  about  500  of  our  cases  were  appealed  to 
the  Federal  Circuit  Court.  We  were  affirmed  about  95  percent  of 
the  time,  a  high  affirmance  rate.  Again,  court  review  is  another 
oversight  beyond  you  and  the  other  committees  that  oversee  us. 
The  Federal  courts  oversee  us,  review  our  decisions,  and  can  re- 
verse us  when  we  are  wrong  in  their  view.  Affirming  our  decisions 
is  frequent,  however. 

Mr.  Darden.  Mr.  Visclosky. 

MSPB  RESTRUCTURING 

Mr.  Visclosky.  Thank  you,  Mr.  Chairman. 

Mr.  Erdreich,  just  a  couple  of  questions.  One,  in  1993  you  had 
310  FTEs  and  this  year  the  budget  would  call  for  295.  What  impact 
did  the  closing  of  the  five  regional  offices  have  on  your  FTE  levels? 

Mr.  Erdreich.  It  had  an  impact,  of  course,  in  changing  our 
structure  and  the  regional  alignment.  As  far  as  FTEs  are  con- 
cerned, five  former  regional  director  positions  that  were  assigned 
administrative  work  can  now  perform  adjudicatory  duties,  such  as 
hearing  cases,  which  is  what  needs  to  be  done.  Five  former  admin- 
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istrative  officer  positions  will  also  have  case  related  duties.  Those 
regional  offices  now  are  field  offices — the  offices  remain  although 
the  regional  offices  were  eliminated. 

Mr.  ViSCLOSKY.  So  it  is  more  a  management  function? 

Mr.  Erdreich.  Correct,  but  the  regional  directors  who  were  there 
were  doing  almost  solely  administrative  work  and  they  now  are  be- 
ginning to  do  adjudicatory  work  like  other  administrative  judges. 
So  we  gained  those  new  slots,  for  adjudicators  rather  than  adminis- 
trators. 

Last  week,  six  administrative  judges  were  selected  to  leave  our 
agency  and  to  go  to  the  Social  Security  Administration  as  adminis- 
trative law  judges.  So  we  will  look  at  whether  and  to  what  extent 
we  need  to  replace  those  six. 

We  have,  in  essence,  five  new  administrative  judges  from  chang- 
ing our  alignment  in  the  regions.  We  gained  more  resources  for  our 
core  mission. 

We  believe  that  by  the  hiring  freeze  imposed  in  September  and 
restructuring — both  the  regional  changes  that  let  us  allocate  re- 
sources differently  and  what  we  are  doing  at  headquarters  to  elimi- 
nate some  offices,  pending  the  process  groups  review  of  our  own  in- 
ternal activities — we  will  achieve  our  FTE  reduction  by  attrition 
without  taking  any  other  action  during  the  next  fiscal  year. 

ADMINISTRATIVE  JUDGE  WORKLOAD 

Mr.  ViSCLOSKY.  You  had  mentioned  quality  in  your  discussion 
with  Mr.  Darden  as  well  and  my  understanding  is  in  1991  and 
1992,  the  average — again,  we  are  talking — the  average  judge  would 
hear  140  cases.  Is  that  type  of  caseload  a  problem  as  far  as  the 
quality  of  decisions  rendered?  If  so,  how  do  you  make  a  determina- 
tion as  to  the  quality  component  of  the  board? 

Mr.  Erdreich.  Yes,  to  the  first  part  of  the  question.  That  work 
load  level,  about  140  cases,  is  too  high.  It  was  at  that  point,  before 
I  got  to  the  Board,  a  couple  years  ago.  Last  year  or  during  1992, 
additional  administrative  judges  were  added  to  get  the  average 
caseload  down. 

We  would  like  to  see  about  110  as  a  standard.  That  has  been  the 
standard  at  the  Board  for  years,  and  it  is  about  where  we  want  to 
be.  Right  now  we  are  projecting  an  increase  to  about  120  during 
this  year.  These  projections  are  based  on  that  rise  in  cases  that  I 
mentioned  earlier. 

We  will  be  looking  at  the  workload  level  and  monitoring  it  very 
closely.  We  don't  want  to  see  the  quality  of  our  decisions  injured. 
At  a  point,  an  administrative  judge  burns  out  or  has  too  many 
cases  to  render  a  good  judgment  in  a  given  case. 

We  will  also  continue  quality  reviews.  The  regional  director's 
role,  in  part,  is  to  look  at  the  quality  of  decision-making  done  by 
the  judges  in  that  region.  We  also  have  an  office  at  headquarters 
that  reviews  cases  and  looks  at  the  quality  aspect.  But,  bear  in 
mind,  there  is  also  another  quality  review.  The  Board  reviews  cases 
that  are  appealed  to  it  and  where  we  find  error,  we  reverse,  and 
where  we  do  not  agree  with  an  AJ,  we  reverse.  So  there  is  a  built- 
in  review  mechanism  inside  the  Board  system  itself. 

Mr.  ViSCLOSKY.  Is  this  the  same  judge  on  a  continual  basis?  Is 
there  a  pattern  that  is  brought  to  you? 
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Mr.  Erdreich.  We  see  that  as  well.  An  office  of  the  Board  at  the 
headquarters  is  charged  with  reviewing,  looking  at  cases  for  qual- 
ity. These  are  very  professional  judges.  They  are  attorneys.  They 
are  well  trained.  As  they  begin  with  us,  they  receive  training  is  and 
training  ongoing  to  try  to  obtain  the  best  quality  we  can  from  a 
corps  of  decision  makers. 

But  you  know,  and  I  think  everybody  is  about  the  same  in  this, 
to  make  a  decision,  you  look  at  the  facts  and  look  at  the  law  and 
try  to  make  a  reasoned  judgment. 

The  judges  that  I  have  dealt  with  individually,  the  men  and 
women  who  are  our  judges,  are  very  diligent,  very  professional  and 
do  the  best  they  can.  They  see  a  lot  of  cases  and  we  are  very  mind- 
ful of  the  volume  that  they  have  to  face,  and  where  that  exceeds 
the  standards  we  view  as  norms  and  that  are  pretty  well  accepted 
norms  for  adjudication,  we  will  take  action  even  if  we  have  to  shut 
down  and  eliminate  other  parts  of  the  agency.  That  beginning  trial 
level  is  key  to  an  employee  and  agency  receiving  a  fair  hearing  and 
reasoned  judgment  and  we  will  make  sure,  whatever  we  have  to  do, 
that  adequate  resources  are  in  place  to  achieve  that. 

IMPACT  OF  GOVERNMENT-WIDE  STREAMLINING  ON  MSPB 

Mr.  ViSCLOSKY.  One  last  question.  From  your  testimony  I  would 
understand  that  it  doesn't  appear  that  you  will  need  to  use  RIFs, 
you  won't  have  to  do  furloughs.  Clearly,  you  will  be  under  a  lot  of 
pressure  as  far  as  reductions  in  personnel,  and  given  the  wide 
range  of  the  positions  you  have,  including  pension  and  distribution 
on  the  horizon,  any  expectation  that  your  work  load  is  going  to  sig- 
nificantly increase  because  of  this  adjustment  and  what  does  that 
portend  as  far  as  the  agency? 

Mr.  Erdreich.  I  can  say  already  that  looking  at  the  23  percent 
increase  in  that  chart  I  appended  to  my  statement — and  I  can  sub- 
mit it  to  the  subcommittee  afterwards  if  the  subcommittee  is  inter- 
ested— if  you  break  out  where  the  increase  already  is,  the  great 
bulk  of  increased  volume  is  from  RIFs  and  retirements. 

Even  though  agencies  are  supposed  to  be  or  are  seeking  to  carry 
out  their  changes  without  RIFs,  a  number  of  cases  involve  allega- 
tions that  there  have  been  violations  of  standards  in  RIF  actions 
before  us  for  review.  So  I  will  say  absolutely  we  will  see  a  greater 
volume,  and  already  the  greater  numbers  are  from  retirements  and 
RIFs. 

Mr.  ViSCLOSKY.  So  we  might  view  a  supplemental  at  some  point? 

Mr.  Erdreich.  And  we  will,  I  assure  you,  be  back  before  this 
subcommittee  if  that  occurs.  We  are  four  months  into  FY  1994  and 
our  numbers  already  indicate  exactly  what  you  are  correctly  as- 
suming is  going  to  occur.  If  the  workforce  is  reduced  this  year  by 
118,000,  we  would  see  a  lot  more  action,  I  believe.  But  we  are  not 
there  yet.  When  we  are  there,  if  we  do  have  a  problem,  I  assure 
you  I  will  come  back  to  this  subcommittee. 

Mr.  ViSCLOSKY.  I  appreciate  your  testimony  and  I  know  everyone 
on  the  subcommittee  has  tremendous  respect  for  you  and  really 
wants  to  work  with  you  in  terms  of  the  efficiencies  you  want  to  see 
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and  to  make  fair  the  standards  here  as  far  as  attributing  to  Fed- 
eral employees.  Thank  you  for  your  testimony. 
We  will  now  adjourn  the  hearing. 

Mr.  Erdreich.  Thank  you. 

[Questions  submitted  for  the  record  follow:] 
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QUESTIONS  SUBMITTED  FOR  THE  RECORD  BY  THE  SUBCOMMITTEE 

Question.   ON  AUGUST  24,  1994,  MSPB  LAUNCHED  A  PILOT  PROGRAM 
TO  SETTLE  CASES  AT  THE  BOARD  REVIEW  LEVEL  AS  AN  EXPERIMENT 
IN  ALTERNATIVE  DISPUTE  RESOLUTION.   HOW  WILL  THIS  PROGRAM 
IMPROVE  EFFICIENCY?  I 

Answer.   The  Board  has  an  established  policy  of  assisting 

parties  in  the  voluntary  settlement  of  cases.   For  the  last  ! 

several  years,  about  50  percent  of  the  initial  appeals  not  | 

dismissed  for  lack  of  jurisdiction  or  timeliness  have  I 

settled  (1,973  of  3,844  cases  in  FY  1993).  | 

After  nearly  a  decade  of  successful  settlement 
experience  with  alternative  dispute  resolution  in  our 
regional  offices,  it  seemed  a  good  time  to  apply  those  \ 

procedures  to  cases  that  come  before  the  full  Board  for 
review.   Settlements  produce  results  that  both  agencies  and 
employees  can  live  with,  they  reduce  the  adversarial  aspects 
of  litigation,  and  they  often  save  litigation  costs  and 
time.  \ 


1 


Question.   WHAT  ARE  THE  PRELIMINARY  RESULTS  OF  THE  PILOT 
STUDY? 


Answer.   Although  the  pilot  program  is  still  in  a  relatively    j 
early  stage,  it  is  working.   As  of  March  1994,  nine  of  the 
forty  cases  presented  to  appellants  have  been  resolved 
without  resort  to  further  litigation.  \ 


Question.   THE  BUDGET  REQUEST  INDICATES  THAT  MSPB  HAS  NO 
PLANS  TO  SPEND  ANY  FUNDS  ON  CONSULTANT  SERVICES  IN  FY  1995. 
ARE  THERE  ANY  REIMBURSABLE  FTE? 

Answer.   There  are  no  employees  on  reimbursable  details  at 
this  time,  and  there  are  currently  no  plans  for  reimbursable 
details  for  either  the  rest  of  FY  1994  or  for  FY  1995. 
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RETIREMENT  REIMBURSEMENT 

Question.   MSPB  SPENT  $2.25  MILLION  IN  FY  1993  ADJUDICATING 
RETIREMENT  APPEALS,  WHILE  0PM  ONLY  REIMBURSED  IT  FOR  $1.95 
MILLION.   IS  IT  THE  INTENTION  THAT  MSPB  EXPENDITURES  ON 
RETIREMENT  APPEALS  BE  COVERED  BY  TRANSFERS  FROM  THE  FEDERAL 
RETIREMENT  TRUST  FUNDS? 

Answer.   The  Civil  Service  Retirement  and  Disability  Trust 
Fund  was  established  by  Congress  as  part  of  a  self- 
sustaining  retirement  system,  providing  for  the  recovery  of 
the  administrative  costs  of  processing  retirement  cases 
directly  from  the  Trust  Fund.   The  MSPB  is  reimbursed  on  an 
annual  basis  from  the  Trust  Fund  for  the  costs  of 
adjudicating  retirement  appeals,  subject  to  a  limitation  on 
cost  recovery  enacted  as  part  of  the  Board's  appropriation 
legislation. 

The  limitation  should  be  raised  to  cover  the  Board's 
costs  in  adjudicating  retirement  appeal  cases.   In  the  past, 
the  Trust  Fund  has  reimbursed  the  Board  for  most,  but  not 
all,  of  its  costs.   The  Board  has  absorbed  the  remainder  of 
such  costs  directly  from  appropriated  funds.   In  FY  1993, 
the  MSPB  absorbed  a  shortfall  of  $300,000. 

Question.   WHAT  DO  YOU  EXPECT  TO  SPEND  ON  RETIREMENT  APPEALS 
IN  FY  1994  AND  1995? 

Answer.   The  Trust  Fund  limitation  for  both  FY  1994  and  1995 
is  $1,989,000.   We  expect  to  spend  $2,360,000  in  FY  1994  and 
$2,420,000  in  FY  1995,  producing  expected  shortfalls  for  FY 
1994  and  1995  of  $371,000  and  $431,000,  respectively. 

Continued  shortfalls  in  reimbursement  from  the  Trust 
Fund  leave  the  Board  without  sufficient  flexibility  to 
handle  any  increase  in  cases — including  actions  involving 
RIFs  and  retirement  benefits — resulting  from  government-wide 
streamlining.   We  estimate  that  500  additional  appeals  would 
cost  the  Board  an  additional  $540,000  to  adjudicate.   An 
additional  1,000  cases  would  cost  $1,080,000  to  adjudicate. 
And,  1,500  would  cost  $1,850,000.   Costs  of  this  size  are 
more  than  a  small  agency  can  absorb,  even  without  the 
significant  costs  the  Board  is  already  absorbing  in 
adjudicating  retirement  cases.   The  shortfall  also  impedes 
the  Board's  ability  to  implement  basic  cost-saving  measures, 
including  consolidating  agency  operations  or  using  any 
buyout  provisions.   Raising  the  limitation'  on  the  Trust  Fund 
would  permit  the  MSPB  full  use  of  its  appropriated  funds 
instead  of  diverting  them  to  handling  retirement  cases  and, 
in  effect,  subsidizing  0PM 's  administration  of  the 
retirement  program. 


1278 


WHISTLEBLOWERS 

Question.   WHISTLEBLOWER  REPORTING  HAS  INCREASED  FROM  30  TO 
50  PERCENT  OVER  TEN  YEARS  WHILE  THE  INCIDENCE  OF  REPRISALS 
HAS  INCREASED  FROM  24  TO  37  PERCENT  OVER  THE  SAME  PERIOD. 
DO  YOU  THINK  THAT  THE  HIGHER  INCIDENCE  OF  REPRISALS  IS  A 
RESULT  OF  BETTER  REPORTING  AND  ENFORCEMENT  OR  REFLECTS 
INCREASING  PROBLEMS  IN  FEDERAL  MANAGEMENT? 

Answer.   It  is  not  possible  from  the  survey  data  the  Board 
has  collected  to  know  with  certainty  why  a  larger  percentage 
of  employees  who  "blew  the  whistle"  in  1992  reported  that 
they  had  been  threatened  with  or  experienced  reprisals 
compared  to  employees  surveyed  in  1983.   It  may  be  that  a 
greater  percentage  of  whistleblowers  reported  retaliation 
because  there  is  an  increasing  problem  of  hostility  towards 
whistleblowers  by  Federal  managers.   On  the  other  hand,  it 
is  also  possible  that  the  increase  reflects  an  increasing 
ability  or  willingness  on  the  part  of  employees  to  see 
negative  reactions  to  whistleblowing  as  retaliation. 

There  is  some  indication  that  employee  awareness  of  the 
illegality  of  retaliation  has  increased  since  1983.   In  the 
focus  groups  we  conducted  to  prepare  our  1992  survey, 
employees  frequently  suggested  that  additional  types  of 
actions — such  as  verbal  harassment  or  intimidation — be 
included  on  the  survey's  list  of  retaliatory  behaviors. 
But,  regardless  of  the  cause  for  the  increase,  too  many 
employees  report  that  they  have  been  threatened  with  or 
subjected  to  retaliation. 


Question.   THE  MSPB  STUDY  ON  WHISTLEBLOWERS  RECOMMENDS 
ENHANCING  EMPLOYEE  PARTICIPATION  IN  MANAGEMENT  AND 
INTERPERSONAL  SKILLS  AMONG  MANAGERS  TO  IMPROVE  THE  CLIMATE 
FOR  WHISTLEBLOWERS.   DO  YOU  SEE  THIS  HAPPENING  IN  FEDERAL 
AGENCIES? 

Answer.  Although  the  report  in  which  the  Board  recommended 
that  agencies  improve  the  climate  for  whistleblowers  issued 
only  five  months  ago,  there  are  already  strong  indications 
that  agencies  (partly  in  response  to  recommendations  of  the 
Vice  President's  National  Performance  Review)  have  begun  to 
emphasize  organizational  improvement  through  employee 
participation. 

It  is  too  soon  to  know  if  agencies  have  also  begun  to 
follow  our  additional  recommendation  that  they  improve 
supervisory  selection  methods  so  that  management  teams  with 
whom  employees  can  feel  comfortable  sharing  information 
about  illegal  and  wasteful  activities  are  in  place.   We  will 
query  agencies  on  this  point  at  a  later  date. 
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The  Board's  latest  study  showed  a  marked  increase  in 
the  willingness  of  employees  to  report  illegal  or  wasteful 
activities.   In  1992,  50  percent  of  employees  with  knowledge 
of  fraud,  waste,  or  abuse  said  they  reported  it  (compared  to 
only  30  percent  in  1983) . 

REINVENTING  PERSONNEL  OFFICES 

Question.   A  RECENT  STUDY  OF  PERSONNEL  OFFICES  INDICATED 
THAT  AGENCY  MANAGERS  DO  NOT  VALUE  THEIR  SERVICES, 
PARTICULARLY  WITH  REGARD  TO  RECRUITING  AND  JOB 
CLASSIFICATION.   WERE  THE  MSPB'S  RECOMMENDATIONS  IN  THIS 
AREA  SUBSTANTIALLY  CAPTURED  BY  THE  NATIONAL  PERFORMANCE 
REVIEW? 

Answer.   Yes.   The  Board's  report  titled  "Federal  Personnel 
Offices:  Time  for  Change?"  was  a  key  resource  document 
relied  on  by  the  National  Performance  Review  staff  and 
specifically  referenced  in  the  accompanying  NPR  report  on 
human  resources  management.   The  Board's  recommendations 
were  incorporated  into  the  NPR  report.   The  NPR  staff  also 
incorporated  recommendations  from  other  Board  reports  as 
well  and  went  out  of  their  way  to  meet  with  the  Board's 
studies  staff  to  discuss  the  MSPB  recommendations  for 
improving  the  civil  service. 


Question.   PERSONNEL  OFFICES  SEEMED  TO  BE  PARTICULARLY  BAD 
AT  RECRUITING.   IS  THIS  A  JOB  THAT  SHOULD  BE  ENTIRELY 
DECENTRALIZED  TO  LINE  OFFICES  OR  SHOULD  AGENCY  PERSONNEL 
OFFICES  AND  0PM  CONTINUE  TO  PLAY  A  ROLE? 

Answer.   Even  though  decentralization  of  recruiting 
authority  to  line  managers  is  critical  to  providing  the 
responsiveness  required  in  the  work  environment,  both  0PM 
and  agency  personnel  offices  should  continue  to  play  a  role 
in  recruiting.   However,  the  nature  of  that  role  should  be 
very  different  from  what  it  has  been. 

A  good  recruiting  program  must  satisfy  at  least  three 
broad  interest  groups:  managers  who  have  jobs  to  fill;  job 
applicants  who  are  seeking  employment;  and  the  American 
taxpayers,  who  quite  properly  expect  that  Federal  employees 
will  be  well  qualified  for  their  jobs  and  will  have  gained 
those  jobs  through  a  process  that  is  demonstrably  fair, 
open,  and  understandable.   Too  often,  our  recruiting  methods 
fail  all  of  these  groups.   To  correct  this  problem, 
"reinvention"  of  the  Federal  staffing  process  must  provide 
substantial  flexibility  in  recruitment  programs.   Agencies 
should  have  wide  latitude  in  the  development  and 
implementation  of  recruitment  practices  appropriate  to  their 
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organizational  and  occupational  needs,  but  the  core  values 
expressed  in  the  merit  system  principles  must  serve  as  a 
common  foundation  for  all  such  practices. 

Given  the  increased  complexity  of  Federal  managers ' 
jobs,  most  managers  will  need  the  help  of  specialists  in 
recruiting  and  selection.   Agency  personnel  offices  and  0PM 
are  the  source  for  this  help.   Agency  personnel  offices  can 
ensure  the  presence  of  coordinated  recruiting  efforts  within 
agencies  and  provide  the  savings  that  are  associated  with 
economies  of  scale.   0PM  can  serve  as  a  clearinghouse  for 
Federal  job  opportunities.   Both  agency  personnel  offices 
and  0PM  should  provide  advice,  assistance,  and  support  to 
the  manager,  while  helping  to  ensure  that  the  process  is 
fair,  open,  and  understandable  to  all  participants.   With 
the  cooperation  and  support  of  human  resource  professionals, 
managers  should  be  encouraged  to  develop  and  use  innovative 
recruiting  practices.   But  these  innovations  must  not  be 
allowed  to  undermine  the  merit  basis  of  staffing. 


Question.   THE  MSPB  STUDY  INDICATED  SUBSTANTIAL 
DISSATISFACTION  ON  THE  PART  OF  AGENCY  MANAGERS  WITH  THE 
CURRENT  PERSONNEL  CLASSIFICATION  SYSTEMS.   OPM  IS  REVIEWING 
THIS  ISSUE  NOW.   HOW  SHOULD  THE  CLASSIFICATION  SYSTEM  BE 
CHANGED? 

Answer.   The  major  complaints  about  the  classification 
system  have  been  that  the  system  is  too  complex;  it  takes 
too  long  to  classify  a  job;  and  it  too  often  results  in  non- 
competitive pay.   While  not  totally  linked,  the  first  two 
items  are  related — a  less  complex  system  would  facilitate 
quicker  response  times.   The  last  item  (non-competitive  pay) 
was  a  major  contributing  factor  to  the  passage  of  FEPCA,  the 
Federal  Employees  Pay  Comparability  Act,  which  was  designed 
to  minimize  pay  inequities  through  the  use  of  locality  pay. 

Proposals  to  simplify  the  classification  system  abound. 
The  one  receiving  the  most  attention  currently  is  "pay  (or 
grade)  banding".   Pay  banding  is  a  valid  and  reasonable  way 
to  lessen  the  complexity  and  resource-intensiveness  of  the 
current  system,  while  maintaining  the  critical  components  of 
a  system  to  organize  work,  and  recruit,  train,  and 
compensate  employees  to  perform  that  work.   This  was 
discussed  in  the  Board's  1989  report  titled  "OPM's 
Classification  and  Qualifications  Systems:  A  Renewed 
Emphasis,  A  Changing  Perspective." 

We  think  pay  banding  would  be  a  step  in  the  right 
direction.   It  need  not  (and  probably  should  not)  be  the 
last  step  in  this  process.   A  fundamental  concept  underlying 
the  "reinventing  government"  concept  is  that  the  Federal 
Government  is  not  a  single,  monolithic  employer.   Thus,  it 
may  be  that,  as  experience  is  gained,  some  agencies  or 
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occupations  would  find  that  a  simplified  system  other  than 
pay  banding  might  better  suit  their  needs.   Such  flexibility 
may  be  needed  if  the  problems  plaguing  the  current  system 
are  not  to  be  recreated  in  any  future  new  system. 

Question.   THE  BOARD  RECENTLY  HOSTED  A  SYMPOSIUM  ON 
DIVERSITY.   HOW  CAN  THE  FEDERAL  GOVERNMENT  PRESERVE  RECENT 
GAINS  IN  DIVERSITY  UNDER  THE  CURRENT  DOWNSIZING  OF  THE 
FEDERAL  WORKFORCE? 

Answer.   In  a  period  of  significant  downsizing  (given  the 
statutory  bases  that  have  evolved  over  the  past  12  0  years  to 
regulate  reductions-in-force) ,  it  will  be  extremely 
difficult  for  the  government  to  maintain  recent  diversity 
gains  wherever  agencies  resort  to  a  fcrmal  reduction-in- 
force  (RIF)  to  achieve  reduction  goals.   In  large  part,  this 
is  because  the  current  RIF  process  often  results  in  a 
disproportionate  reduction  in  women  and  minorities  in  the 
workforce  since  they  either  have  less  seniority  or  are  not 
eligible  for  veterans  preference,  or  both. 

To  preserve  recent  gains  in  diversity,  RIFs  should  be 
the  last  recourse  used  to  achieve  downsizing  goals.   Early- 
out  retirements,  voluntary  separation  incentives,  and  wide- 
reaching  outplacement  efforts  are  some  of  the  tools  that  can 
be  used  to  lessen  the  disparate  impacts  that  will  otherwise 
accompany  large  scale  streamlining.   In  this  regard,  the 
recently  passed  legislation  authorizing  expanded  use  of 
buyout  authorities  should  be  helpful. 
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